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Errata ET CORRIGENDA. 





In Tuskaloosa Man. Co. v. Cor, p. 76, fourth line from top, instead of 
province, real purview; and on same page, eighth line from top, instead 
of results conting:ncies, real results. Contingencies. 

In Morgan v. Morgan, p. 80, last line of third head-note, after the 
word can insert not. 

In Early & Lane v. Owens, p. 176, fourth line from top, instead of sub- 
rojate, real abrogate. 

In Childers v. Bowen & Walthall, p. 224, sixth line from bottom, in- 
stead of repared, read reposed. 

In Jones v. Randle p. 25), seventh line from bottom, instead of pur- 
chasers, read purchases; and in same case on p. 264, at end of fourteenth 
line, after as, insert soon as. 

In City National Bank v. Burns, p. 279, twenty-sixth line from top, 
instead of vigorously, read rigorously; and in same case, on p. 280, the 
case of Boylston National Bank vr. Richardson, cited at end of the second 
paragraph, may be found in 101 Mass. 287. 


Note. The cases in this volume from the Ist to the 98th page were 
1eported by GeorGe F. Moore, Esq. 
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CASES 


IN TUE 


SUPREME COURT OF ALABAMA. 


DECEMBER TERM, 1880. 





Forrest’s Ex’rs v. Luddington. 


Bill in Equity by holder of Stale-Indorsed Railroad Bonds 
lo enforce the Statulory Lien for his benefit. 


lL. Surety ; principal entiiled to benefit of securities talen from debtor by. 
A creditor is entitled to the benefit of all securities or pledges which the 
surety may receive from the principa! debtor, either for the payment of 
the common debt or indemnity of the surety against loss by reason of 
his liability. Such securities are regarded’ as a trust created for the 
proteciion of the debt, and a court of equity will compel the execution 
ot the trust. . 

2. Name; same; principle appli s in this case —This principle applies 
io the statutory lien declared by the statutes (Acts of February 19th, 
1867, amended September 22d, 1868), which authorize the indorsement 
by ihe State of r ail ‘oud bonds to the exient of $16,000 per mile. This 
lien, by the terms of the statute creating it, is a seewity for the payment 
of the indorsed bonds, and operates as a specific appropriation of the 
property and franchises of the railroad corporation to their payment, 
whenever default shall be made by the corporation in the payment of 
the principal or interest. 

a ervey! Yo reine ie x gine n by the statutes of Fr bruary 19th, 1867, and 
Oy Ny pte mber 22d, 1868, as ~~ rds railroad bonds: who nay enforce when 
the State fails lo exercise its right s; resort to a court of equity by holder of 
bonds.—The powers and summary remedies conferred on the State by 
the statute for the enforcement of Uhis lien, can only be exercised by the 
Siate, but the State, having failed to exercise them, and disclaimed its 
liability for the indorsed bonds, they afford no obstacle to a resort to a 
court of equity by the holders of the bonds for the enforcement of the 
statutory lien for their benefit; aud the fact that the State cannot be 
made a party to the suit, no relief being asked against it, does not effect 
the jurisdiction of the court, or the equity of the bill. 

4. Junior incumbrancers; who are; when they need not be made parties 
defendant in such case.—Persons holding a mortgage on the property of 
a railroad, executed aiter the indorsement of the railroad company’s 
bonds by the State, are junior incumbrancers, and although they may 
be proper, they are not indispensable parties to a_ bill by the holders 
of the State-indorsed bonds. 

5. Decree in vacation; rules of prac tice as to.—Under the statutory pro- 
visions and rules of practice which were in force in October, 1877, notwith- 
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standing the inconsistency which existed between those formerly in 
force (as pointed outin Torbut rv. Rogers, 58 Ala. 525), the Chancellor 
might render a decree in vacation in a cause which was submitted in 
term time, after the expiration of ninety days from the date of the sub- 
mission. 

6. Slate-indorsed bonds: when bondholders may ¢ nforee statutory lien. 
The lien created and declared by the statute may be enforced by the 
bondholders whenever default is made in the payment of the interest on 
such indorsed bonds, although the Governor is directed by the statute to 
file a bill for forcelosare on default of the payment of the bonds. 
oe ie nde ney of forme r suit: whee n nota bar.—The penden v of a for- 
mer suit in a Cireuit Court of the United States in Tennessee, relating 
to the same subject-matter, is not available, under the facts in this case, 
to the defendants here to defeai a suit in the proper Chancery Court to 
enforce the statutory lien. 


APPEAL from Perry Chancery Court. 

Heard before Hon. CuHarnLes Turner. 

The appellee, claiming to own four hundred of the first 
mortgage bonds of the Selma, Marion and Memphis Rail- 
road Company, filed this billin his own behalf, and in behalf 
of such.other holders of the same class of bonds of said com- 
pany, as might come iu and contribute to the expeuses of the 
suit. 

The bonds held by complainant were indorsed by the Gov- 
ernor under the act of February 19, 1867. 

It is alleged in the bill that the company had failed to pay 
the interest upon these bonds as the statute requires; that 
the interest and interest-coupons which had become due 
since the first day of September, 1872, remained unpaid, and 
that one hundred and fifty thousand dollars of such inter- 
est belonged to appellee and was unpaid; that the corpora- 
tion was insolvent and its property of every kind wholly in- 
sufficient to pay the past due interest; that the State, 
although having a statutory lien in the nature of a mortgage 
upon all the real and personal property of said corporation 
to secure it in its indorsement of the corporation’s bonds, and 
though knowing the insolvent condition of the corporation, 
and that it had failed to pay the interest on its bonds as 
aforesaid, nevertheless refused, as indorser, to pay such in- 
terest, or to take possession of the property of said corpora- 
tion, as it was by statute authorized to do. 

Complainant claimed that he was, under the circumstances, 
entitled to be subrogated to the mortgage or lien of the State 
on the property, rights and franchises of the corporation, and 
to have such property, rights and franchises sold by order of 
the Chancery Court, and have the proceeds applied to the 
payment of complainant’s bonds and interest thereon. 

Lhe bill prays for an account of what might be due com- 


plainant on his bonds; for the appointment of a receiver 
Vor, LXVIE 
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during the litigation, and for a sale of all the property of the 
corporation for the satisfaction of complainants’ debt. A de- 
cree pro confesso was taken on this bill against the defendant 
corporation. Subsequently, leave was granted by the court 
to N. B. Forrest, appellant’s testator, to file a petition in the 
cause, which, at the same term of the court, he did file. 

This petition alleged that Forrest was a creditor of the 
Selma, Marion and Memphis R. R. Co., which was incorpora- 
ted in the States of Mississippi, Tennessee and Alabama, and 
had been consolidated according to law. That in 1871, after 
such consolidation, the company executed a mortgage deed 
of trust to secure certain first mortgaged bonds of the com- 
pany as consolidated, and petitioner alleged that he was the 
owner and holder of a large number of such bonds. It ap- 
pears from the record that two suits of a like nature with ap- 
pellee’s had already been filed in the Perry Chancery Court, 
in one of which a receiver had been appointed. It was. 
agreed between the counsel for complainant and Forrest that 
he might be allowed to come in and be made party defendant 
to the suit, and that the answer of Forrest as filed in one of 
the former suits, might be used as his answer in this cause, 
and that the evidence taken in said former suits might also- 
be considered as evidence in this suit. 

Forrest filed his answer as agreed upon, alleging his own- 
ership of the bonds of the company as consolidated, deny- 
ing the priority of the State’s lien over the lien created by 
the trust deed securing his bonds, and denying complain- 
ant’s right to be subrogated to the statutory lien of the State. 
He also set up that the United States Cireuit Court for the 
Western District of Tennessee, had assumed jurisdiction 
over the subject-matter of the litigation and appointed a re- 
ceiver over the same. He also pleaded that the trustees un- 
der the deed of trust, made to secure such bonds as he held, 
were not made parties defendant, and that hence the suit 
should be abated. 

These were substantially the facts in the case, as there 
does not appear to have been any discrepancy between the 
allegations of the bill and answer and the evidence adduced 
in their support. 

The court decreed that complainant was entitled to the 
relief prayed for; that the State’s lien was superior to that 
of any other creditor; that the complainant should be sub- 
rogated to the State’s lien, and that the receivership of one 
T. T. May, who had been appointed in one of the above 
mentioned former suits, should be extended to this suit. It 
was further decreed that the property of the corporation 
should be sold to satisfy the bonds indorsed by the State. 
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An account was ordered to ascertain what was due com- 

plainant, and such other holders of the same class of 

bonds as might.come in and prove their claims before the 

Register. 

This decree was rendered in vacation without the consent 
in writing of the parties or their counsel. Subsequent to the 
rendition of this decree, the death of Forrest was suggested 
and leave given appeilants to make themselves parties as 
his executors. 

There were twenty-two grounds of error assigned in this 
court, the principal ones of which, and the only ones men- 
tioned in the opinion, are as follows : 

Ist. That the State was not made a party to the suit. 

2d. That the appellee was not entitled to be subrogated 
to the State’s statutory lien. 

3d. That the suit should have been dismissed, it appear- 
ing that the United States Cireuit Court for the Western 
District of Tennessee, had assumed control of and ap- 
pointed a receiver over the property in litigation; and, 

4th. That the State’s lien was not prior in point of law to 
~ _ created by the deed of trust securing appellant’s 

onds. 


W. R. Netsoy, for appellants. 
Jno. F. Vary, for appellee. 


BRICKELL, C. J.—The appellee, suing for himself and 
all other holders of like bonds of the Selma, Marion and 
Memphis Railroad Company, on the 6th day of September, 
1877, filed his original bill in the Court of Chancery, claim- 
ing a lien on the railroad, its equipments, and all other of its 
property, including its franchises, in the nature of a mort- 
gage, as a security for the payment of the principal and in- 
terest of the bonds held by him, and other bonds of the same 
class. These bonds bear date September Ist, 1869, are for 
the sum of one thousand dollars each, payable at twenty 
years, with coupons attached for the payment of interest 
semi-annually at the rate of eight per cent. per annum, and 
are endorsed by the Governor in the name of the State. On 
the face of each bond, it is stated to be a “first mortgage 
eight per cent. bond, indorsed by the State of Alabama.” In 
the body it is recited: “This is one of a series of bonds of 
the same tenor, date and amount, numbered from one up- 
wards, and limited to $16,000 per mile of completed railroad 
in the State of Alabama>issued under the provisions of an 
act of the General Assembly of Alabama, entitled ‘An act to 


Vor... LXVIII e 
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establish a system of internal improvements in the State of 
Alabama,’ approved February 19th, 1867,” and an act amend- 
atory thereof, approved September 22d, 1868; all secured by 
a first and exclusive lien, provided for in said acts, on the 
railroad of said company, and its equipments, and all other 
property, including the franchises of the company, with pow- 
ers of sale in case of default, and by indorsement of the State 
of Alabama, made under authority and in pursuance of the 
acts of the General Assembly aforesaid.” 

The act of the General Assembly approved February 19th, 
1867, referred to in the bond, required the Governor, when 
a railroad company, incorporated by the laws of this State, 
had finished, completed and equipped twenty continuous 
miles of its road, in the name of the State to indorse the first 
mortgage bonds of the company, to the extent of twelve thou- 
sand dollars per mile, for the next section of tweuty miles of 
road; and so on, until the road was completed within the 
limits of the State. The bonds were to be payable iv a 
period of not less than fifteen, nor more than twenty years, 
bearing interest not exceeding eight per cent., payable semi- 
annually ; and on their face were to recite the fact, that they 
were jirst mortgage bonds, issued in accordance with, and 
upon the conditions in the act prescribed. And the act de- 
elared, “Said first mortgage, and bonds issued thereon, shall 
have priority in favor of the State, of any and all other liens 
whatever.” The seventh section of the act reads: “That so 
soon as the Governor, on the part of the State, shall indorse 
the bonds of any company, for the first section of any road 
as, aforesaid, and for each successive section, said indorse- 
ment shall constitute a lien upon said section or sections so 
prepared as aforesaid, including the road-bed, right of way, 
grading, bridging and masonry, upon all the stock sub- 
scribed for in said company, and upon the iron rails, chairs, 
spikes, aud equipmeuts, when purchased and delivered ; and 
the State of Alabama, upon the indorsement of said bonds, 
and by virtue of the same, shall be invested with said lien or 
mortgage, without a deed from the company, for the pay- 
ment by said company of said bonds, with the interest there- 
on, as the same becomes due ; and when the whole of said 
road shall be completed, the State of Alabama shall be in- 
vested with a lien, without a deed from the company, upon 
the entire road, including the stock, right of way, grading, 
bridges, masonry, iron rails, spikes, chairs, and the whole 
superstructure and equipments, and all the property owned 
by the company as incident to or necessary for its business, 
and depots, and depot stations, for the payment of all of said 
bonds indorsed for the company as provided in this act, and 
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for the interest accruing on said bonds; and after the Gov- 
ernor, on the part of the State, shail have indorsed the bonds 
aforesaid, for the first section of the road, it shall not be 
lawful for said company to give, create, or convey, to any 
person or persons, or body corporate whatever, any lien, in- 
cumbrance, or mortgage of any kind, which shall have pri- 
ority over, or come in “conflict with, the lien of the State 
secured ; and any such lien, ine ambrance, or mortgage, shall 
be null and void as against such lien or mortgage of the 
State; and the said lien or mortgage of the State sh: all have 
priority over all other claims existing, or to exist, against said 
” 
company.”, 

It was provided by the act, that fifteen days before the 
interest on the bonds indorsed became due and payable, a 
sum sufficient to meet it shoul.! be deposited with the Comp- 
troller of the State, or he should be furnished with satisfac- 
tory evidence that it had been provided for, or paid. If there 
was default, the Comptroller was required to report it to the 
Governor, whose duty it was to appoint a receiver to take 
charge of the road, and apply its rents, issues, profits and 
dividends, to the liquidation of the unpaid interest ; ; and when 
that was satisfied from the net profits, it was the duty of 
the receiver to surrender possession to the company. 

The ninth section of the act is as follows: “That if said 
company shall fail, or refuse, to pay any of said bonds when 
they fall due, it shall be the duty of the Governor to notify 
the Attorney-General of tho fact, and, through said Attorney- 
General, shall forthwith file a bill against said company, in 
the name of the State of Alabama, in the Chancery Court of 
the district in which is situated the place of business of said 
company, setting forth the facts; and thereupon said court 
shall make all such orders and Cecrees in such cause as may 
be deemed necessary by the court, to secure the payment of 
said bonds, with the interest thereon, and to indemnify the 
State of Alabama against any loss on account of the indorse- 
ment of said bonds, by ordering the said railroad to be placed 
in the hands of a receiver, ordering the sale of said road, and 
all the property and assets attachea thereto, or belonging to 

said company, or in such other manner as the court may 
deem best for the interest of the State.” 

These are the provisions of that act now material. The 
amendatory act of September 22d, 1868, referred to, has no 
provision now material, except that an indorsement for sec- 
tions of five miles is authorized, after the completion of the 
first twenty miles, and the amount is increased from twelve 
to sixteen thousand dollars per mile. It is also declared, 


the bonds shall constitute a lien on the whole road, whether lying 
VoL, LXVIII. 
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in or out of the State. As in the former act, the indorse- 

ment is to be of the first mortgage bonds of the company. 

It is averred in the bill that, since the first of September, 
1872, the company has been in default in payment of inter- 
est, and of interest on all the bonds issued by the company, 
and indorsed by the State, there was an accumulation of 
more than three hundred thousand dollars; that the com- 
pany is insolvent, and is misapplying its income, and _ its 
property deteriorating in value, and that the State refuses 
payment of the interest accumulated, or to take charge of the 
road and other property of the company. The prayer of the 
bill is, that the statutory lien be enforced for the benefit of 
the complainant and other bondholders; that a sale be 
made of the road, its equipments, &c., and the proceeds ap- 
plied in payment of the interest on the bonds, and for gen- 
eral relief. 

1. The principle, upon which the equity of the bill de- 
pends, is, that a ereditor is entitled to the benefit of all secu- 
rities or pledges which the surety may receive from the prin- 
cipal debtor, either for the payment of the common debt, or 
for the indemnity of the surety against loss because of his 
liability ; that all such collateral securities are trusts created 
for the better protection of the debt—of them the surety is 
a trustee, and a court of equity is bound to see that they 
fulfill their design. The principle is not controverted by the 
appellants; but they insist it must be accepted with this lim- 
itation, that when the security is merely personal to the 
surety—when, by the terms of its creation, it is confined 
solely to his indemnity, in opposition to, and excluding tne 
idea of a security for, or the provision of sources and means 
from which the common debt is to be paid—a trust, enurivg 
absolutely to the benefit of the creditor, is not created; and 
the only right he can assert is that of subrogation to the 
place and rights of the surety ; and if the latter has not been 
damnified, or if he is discharged from liability, by subroga- 
tion, the creditor cannot acquire rights. And if it is insisted 
that the lien or security created by the statutory provisions 
to which we have referred, for the protection and indemnity 
of the State against its liability as indorser of the bonds of 
the railroad company, is a mere particular, personal security 
to the State, not available to the bondholder. There are 
several reasons assigned which are supposed to render it un- 
available. The first is, that subrogation is an equity which 
can be worked out only through the liability of the State ; 
and as the State is not a party, and is, by constitutional pro- 
vision, protected from suit, there can be no adjudication of 
its liability. Another reason is, that the State has not been 
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damnified—has not lost anything by reason of the indorse- 
ments, and disclaims all liability for them. 

The necessities of this case do not require us to consider 
when a particalar security will be regarded as intended for 
the protection of the debt, enuring to the benefit of the cred- 
itor, creating a trust attached to the debt, capable of enforce- 
ment in equity, whether the surety has been damnified or 
not, and surviving and continuing, though his liability may 
be discharged, or lost by the laches of the creditor; and 
when it will be regarded as a mere personal security to the 
surety, intended alone for his indemnity, rights which the 
creditor must derive from subrogation. For it seems clear 
to us, that, by the terms of the creation, the statutory lien is 
a security for the payment of the bonds; and that to the 
State, as indorser, protection and indemnity is afforded by a 
specific appropriation of the property and rights of property 
of the railroad company, the principal debtor, on which the 
lien operates, to the payment of the bonds, whenever the 
latter should be in default.— Kelly v. Trustees, 58 Ala. 489 ; 
Colt v. Barnes, at last term. 

The railroad company had full capacity to mortgage, or 
ledge, create trusts, or declare liens on its property, either 
or the payment of the bonds, or for the mere particular in- 

demnity of the State as its indorser. The State, no consti- 
tutional limitation intervening, could enter into contracts 
with the company, and declare the terms and conditions 
upon which it would become the surety, or indorser, or guar- 
antor of the bonds of the company. For itself it could de- 
termine whether security for the payment of the debts on 
which it became liable in either capacity should be given ; 
or whether the security should be available only when in ad- 
dition to being dishonored by the default of the company, it 
must have sustained loss by reason of its answering for that 
default, excluding ail idea of security for the debt, The 
agreement between the State and the railroad company, must 
be regarded as expressed in the statute, for that is the only 
authority for the indorsement of the bonds in the name of 
the State, and to its terms, conditions, and trusts, the rail- 
road company yielded assent when it procured the indorse- 
ments. The character of the lien, its operation and effect, 
and the intention of the State, and the railroad company in 
its creation, must be collected therefore from the statute, and 
enforced so that its purposes will be accomplished. Nor can 
the construction be varied because the State is a party—nor 
because the terms of the contract are expressed in a statute, 
rather than in an instrument of less solemnity to which 


natural persons alone may be the parties. 
Vou, Uxvin, 











1880. } OF ALABAMA. 9 
[Forrest’s Ex’rs y. Luddington. ] 


The material provisions of the statute in this respect, are, 
that on the face of the bond must be recited the fact that, it 
is a first mortgage bond, issued in accordance with and upon 
the conditions of the act; and said first mortgage and bonds 
issued thereon, shall have priority in favor of the State, over any 
and all other liens whatever. Then, in the seventh section it 
is declared—that each indorsement shall constitute a lien ; 
“and the State of Alabama, upon the indorsement of said 
bonds, and by virtue of the same, shall be invested with said 
lien or mortgage, without a deed from the company, for the 
payment by said company of said bonds, with the interest 
thereon, as the same becomes due, and when the whole of 
said road shal! be completed, the State of Alabama shall be 
invested with a lien, without a deed from the company, upon 
the entire road,” &e. And further, “the said hen or the 
mortgage of the State shall have priority over all other claims 
existing, or to exist against said company.” These are the 
terms employed in the creation of the lien, and by these, its 
nature, extent and operation must be measured. True, the 
lien or mortgage is spoken of uniformly as the lien or the 
mortgage of the State, and such it is undoubtedly. The 
State and the company were the only contracting parties ; 
contracting before the bonds had been issued or negotiated, 
and before there was or could be a common creditor of the 
company and of the State. Contracting in view of a liability 
to a common creditor, for though the company executed the 
bond, and the State indorsed, there was no liability upon 
either, until the company negotiated the bond ; then the lia- 
bility of the company as the principal debtor and the liabil- 
ity of the State, as indorser, spring into existence, and it was 
in view of the common liability to a common creditor which 
would come into existence when there was negotiation of the 
bond, that security to the State ‘was designed. As a ben- 
eficiary, the holder of the bond is not mentioned in the stat- 
ute, and the State only is mentioned in that relation. There 
is nevertheless a clear, unequivocal expression of the pur- 
pose for which the lien or morgage, as it is indifferently 
styled, is intended in more than one place in the statute. In 
one place, it is said to be for the payment by said company of 
said bonds with the interest thereon, as the same becomes due. 
In another, it is said to be for the payment of &ll of said bonds 
indorsed for the company as provided in this act, and for the in- 
terest accruing on said bonds. As we said in Colt v. Barnes, 
supra, if a mortgage, deed of trust, or other security expressed 
in these terms had been given by a natural person to his 
surety, that a trust would be created, for the better protec- 
tion of the debt, enuring to the benefit of the creditor, which 
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a court ef equity, at his instance, would lay hold of and en- 
foree, is settled by former decisions of this court. The pay- 
ment of the debt would be regarded as the primary, con- 
trolling purpose, by means of which indemnity and ease to 
the surety is to be afforded ; and to this purpose there would 
be made a specific appropriation of the property upon which 
the lien operated. 

In Toulmin v. Hamilton, 7 Ala. 362, this question was first 
presented to this court. The drawer of several bills of ex- 
chauge had given to his accommodation acceptor two prom- 
issory notes embracing the amount of the bills and a sepa- 
rate indebtedness due the acceptor. These notes having 
much longer time to run than the bills, were secured by a 
deed of trust on lands and slaves. The parties becoming 
insolvent, the holders of the notes, who seem also to have 
been holders of the bills, claimed to subject the property 
covered by the deed of trust to their payment. The court 
said, after reciting the facts: “The deed of trust, then, is a 
security, given by the principal debtor, to one who stands to 
him as a surety, and the question is, whether the holder of 
the notes has a right in equity to enforce the security for his 
benefit. Of this, we think there is no doubt.” And through- 
out the opinion it will be observed the deed of trust was 
regarded as a trust for the payment of the debts, and the 
jurisdiction of the court rested upon its power and duty to 
euforce trusts. The case was soon followed by that of Ohio 
Life Insurance Co. v. Ledyard, 8 Ala. 866, in which the maker 
of promissory notes had executed a deed of trust to indem- 
aj the indorsers, and without making payment, he, and the 
indorser, had become discharged bankrupts. The holders of 
the uotes claimed in equity the enforcement of the deed of 
trust, as a security for their benefit. ‘“Onrmonp, J., said in the 
case of Toulmin v. HamiltomT Ala. 367, which, upon this point, 
is in principle, identical with this, we had occasion to con- 
sider this question. It was there, upon great consideration, 
held, that when a deed of trust was given to indemnify an 
accommodation acceptor, the holders of the paper might re- 
sort to the trust property for the payment of the paper when 
dishonored.” That is the precise predicament of this case. 
The deed of trust was executed to secure or indemnify 
Robertson, Beale & Co., as indorsers of certain notes, which 
it appears by the testimony of Greene, had been previously 
given to T. & C. Matthews. The rule as established by that 
case, is, that the creditor is entitled to the benefit of all 
pledges, or securities given to, or in the hands of the surety, 
for his indemnity, to be applied to the payment of the debt. 


It does not in the slightest degree vary the case, that the 
VoL. Lxvut. 
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indorsers have become bankrupt, and have no estate for dis- 
tribution. The right of the holder to the benefit of this secu- 
rity, does not depend upon the liability of the surety to be 
damnified ; it is Lecause it was a trust created jor the better secu- 
rity and protection of the debt. Tt, therefore, attaches to the 
debt, and those interested in it, may affirm the trust, and 
enforce its performance.— Moses v. Murgatroyd, 1 Johns. Ch. 
129. It is also to be observed, that the right to sell vested 
in the trustee, did not depend upon the fact that the in- 
dorsers of the notes were compelled to pay upon their in- 
dorsement, but the trust was to sell if the notes were not 
paid by Greene, the maker, in seventeen months, and to pay 
and discharge the notes.” 

In Cullum v. Br. Bank Mobile, 23 Ala. 797, the principal 
assigned a mortgage to a trustee, upon condition that he 
should hold the same as security for George Cullum on account 
of his endorsement of a pre missory note for the principal ; and 
with authority, if the note due by the principal was not paid, 
to collect the notes secured by the mortgage, and pay the 
same out of the proceeds. The statute of limitations had 
perfected a bar of remedies at law on the note. The court 
says: “As to the trust itself, althongh it was made for the 
protection of George Cullum, yet that was not the only ob- 
ject. It was also made for the better protection of the debt, 
as is evidenced most clearly by the authority given in the 
assignment to collect the mortgage notes, and out of the pro- 
ceeds to pay the note of Charles Cullum, on his failure to 
pay the same; and it certainly requires no authority to show 
that in such a case, the creditor is eutitled to the benefit of 
the security. This court has sustained the principle, in 
cases not so strong as the one under consideratiou.— Toulmin 
v. Hamilton, 7 Ala. 767; Ohio Life Ins, Co. v. Ledyard, 8 Ala. 
866. Nor does it make the slightest difference, that the note 
is barred by the statute of limitations. So far as George 
Cullum is concerned, the creditor’s right to the security does 
not depend upon the liability of the surety to be damnified, 
but upon the fact that the assignment was made to protect 
the debt.” 

In the more recent case of Me Muilen v. Neal, 60 Ala. 555, a 
deed of trust was given by the drawer of a bill of exchange 
for the security of his indorsers, with condition as follows: 
“Should I make default in paying said bill at maturity, then 
the trustee may proceed, after giving thirty days notice, to 
sell to the highest bidder, for cash, the land before described, 
and with the proceeds pay said bill of exchange, with all 
costs, damages,” &e. Mr. Justice Sronr, speaking for the 
court, said: “This deed is a direct security to the holder of 
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the bill of eschange; and when the bill matured, and was 
dishonored, he was not bound to wait until the indorsers 
were damnified, by forced collection of the money by suit or 
otherwise. He had the right then to demand that the 
trustee should execute the trust for his benefit; and if the 
trustee had refused, or failed to do so, he could, in equity, at 
once have coerced a sale of the property, for the payment of 
bis claim. This right springs out of the very language of the 
trust deed; and if Neal had no agency in procuring the exe- 
cution of the deed, and even knew nothing of its existence, 
this does not, in the least, impair or qualify his rights. The 
security existed, whether he knew it or not; and being for 
his benefit, the law presumes his acceptance of its pro- 
visions. ’—See, also, Br. Bank Mobile v. Roberison, 19 Ala. 
798; Troy v. Shields, 53 Ala. 469; Saffold v. Wade, 51 Ala. 
214. 

These authorities have settled the principle that any secu- 
rity taken by a surety for his protection or indemnity, if not 
by the very terms upon which it is takeu otherwise limited, 
becomes a trust for the better security of the debt, attaches 
to and attends the debt into whatever hands it may pass. 
Although its existence may not be known to the creditor 
when he purchases or acquires the debt, his assent to it is 
presumed because it is beneficial to him, and when informed 
of it, a court of equity will aid him in appropriating it to its 
proper destination, the payment of the debt, giving ease to 
the surety, and extinguishing the liability of the principal. 
The surety as to suc securities stands to the creditor and 
the principal in the relation of a trastee, and a court of 
equity will compel him to the execution of the trust. Nor is 
it important whether the surety has been damnified or not, 
nor whether his liability continues, or is lost by the want of 
diligence on the part of the creditor in taking the necessary 
steps to preserve it, or in consequence of a discharge in 
bankruptcy. So long as the debt is unextinguished, the trust 
remains and will be enforced. Of the lien or morigaye, or by 
whatever name the security may be termed which the st: itute 
creates and declares valid and operative, without writing in 
the form of a deed or otherwise, there is but one event in 
which its extinguishment is contemplated, and that is the 
payment of the bonds, principal and interest. Its continu- 
ance, so long as they are unpaid, in whole or in part, is in- 
tended. And another feature of it is, that it is only after 
the company has made default in payment, or providing 
means of payment, that its possession of its property can be 
disturbed. hese features were found in all the securities 


this court had heretofore declared created trusts for the pay- 
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ment of the common debt, not mere personal indemnity to 
the surety ; and in several of the cases there was a less clear, 
unequivocal expression of the purpose of the security than is 
found in the statute. In all cases, indemnity, protection to 
the surety, is intended, and it is afforded by applying the se- 
curity to the payment of the debt. To afford him indemnity 
he may be clothed with large power over the security, so that 
he may appropriate it quickly to his relief. Conferring such 
powers upon him, powers the creditor who can reach the 
security only through the aid of a court of equity could not 
claim or exercise, does not necessarily import that security 
shall enure to him only, excluding a trust enuring to the ben- 
efit of the creditor. The statute confers on the State very 
large powers over the property on which the lien operates, 
if the company made default in payment of principal or in- 
terest. Speaking of these in Kelly v. Trustees, 58 Ala. 499, 
we said: “The remedies the statute affords are given to the 
State, and the State alone can preserve them. They can not 
be resorted to by the bondholder, or by the trustee, or as- 
signees for his security, and can not exclude the right he, or 
they, may have at common law, or in equity, not derived 
from the statute,” &c. It was also said: “If the statate had 
extended to the bondholders, or to trustees, or to assignees, 
for their security, the remedies it pr ovides, without a nega- 
tive, express or implied, of the right to the equitable remedy, 
the statutory remedies would have been regarded as cumula- 
tive, and it would have been matter of election with them to 
pursue the one or the other.” It is as insisted by appellant’s 
counsel, a general rule, which this court has frequently acted 
upon (and sometimes been constrained to act upon it, even 
to the disappointment of all remedy), that when a statute 
ereates a new right, and provides a specific remedy for its 
enforcement, the statutory remedy is exclusive. But the 
right of the bondholder to enforce the statutory lien is not 
given by the statute—it is derived from the general princi- 
ples and doctrines of equity jurisdiction, upon which stat- 
utory innovations are not presumed.—l Kent, 464. For the 
same reason, we can not doubt that in the event which has 
occurred the default of the company in paying the interest 
on the bonds, the State could have resorted to a court of 
equity for the enforcement of the lien the statute creates, if 
that had been preferred to the statutory remedies. There is 
nothing in the statute or in its purposes, negativing the juris- 
diction of the court, or tying the State down to particular 
remedies. 
2. There would be, perhaps, insurmountable difficulties in 
this cause, because of the absence of. the State, as a party, 
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and the impossibility of making it a party defendant, if the 
rights conferred upon it by the statute had been exercised. 
If, through its officers and agents, possession of the property 
had been taken for its protection and indemnity, courts 
would be very reluctant to interfere, if there could ‘bo inter- 
ference under any circumstances.—Branch v. WM. & E.R. R. 
Co. 2 Woods, 388. But these rights the State has -dis- 
claimed, as it was in its volition to diselaim or to assert them. 
Not only has there been a disclaimer of all such rights, but 
if not an express, av implied disavowal of all liability for the 
payment of the bonds, principal, or interest. While the 
State is by the sts utute made a beneficis ary of the lien it 
creates, it stands also in the contemplation of a court of 
equity in the relation of a trustee. It is in that relation it is 
clear the statute intends it shall stand, if it asserts and exer- 
cises the remedies the statute confers. Having possession 
of the property, the statute devotes absolutely the revs, 
issues, profils and dividends, toward the liquidation of the unpaid 
interest on the bonds. A trust fund is thus created by the 
statute, and from the purposes to which it is appropriated, 
there could be no diversion, without a breach of duty, it can 
not be supposed the State would permit or commit. Not as- 
serting avy rights, and disclaiming all liability, does not re- 
voke, or extinguish, or destroy the trust fastened by the 
statute for te payment of the bonds. The failure or refusal 
of the State to execute, or aid in the execution of the trust, 
is only an additional reason for the interference of a court of 
equity, which will not suffer trusts to fail because of the want 
of a trustee to execute them, or because the trustee refuses 
to recognize them. When a State has rights and iuterests 
commingled with the rights and interests of individuals, and 
can not be made a party to litigation springing out of them, 
the juisdiction of courts is not suspended. If, as in the 
present case, no decree or judgment is sought against the 
State, the freedom from suit attaching to her sovereignty, is 
a sufficient reason for dispensing with her presence, as a 
party.—Daire v. Gray, 16 Wall, 220; Young v. Mk E.R. R. 
Co. 2 Woods, 612 ; Kelly v. Trustees, supra. 

3. The trustees, Hill, Fort and Colem: an, can not be re- 
garded in any other light tian as junior incumbrancers. The 
mortgage to them was executed after the indorsement of the 
bonds of the State, and on its face expresses its subordina- 
tion to the lien created by the statute. They would have 
been proper, but they are not necessary or indispensable 
parties.— Cullum v. Batre, 2 Ala. 415. 

4. The rendition of decree in vacation, was authorized at 


the time of the submission of the cause in October, 1877, and 
VoL, LXVIII. 
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at the time of its rendition in November, 1877, by the 80th 
rule of Chancery Pfactice. That rule was originally adopted 
by this court, at the January term, 1856. Whether it was 
not in conflict with section 3470, of the Code of 1852, then 
the only statute referring to the rendition in vacation of de- 
erees in chancery causes, is not now a practical question. 
That section of the Code, and the rule, were each incorpo- 
rated in the Revised Code of 1867. The statute was repealed 
and the rule abrogated by the act of December 8th, 1873, 
(Pamph. Acts, 1873), which limited the power of the Chan- 
cellor to render decrees in vacation, to cases in which there 
was consent in writing by counsel ; and then it was contem- 
‘lated they would be rendered within ninety days after the 
Saosin With that statute, the rule could not co-exist, and 
of consequence it was abregated. This statute was, how- 
ever, repealed by the act of February 4, 1876; but, as was 
explained in Rogers v. Torbut, 58 Ala. 523, under the limita- 
tions of the constitution, the result or effect of the repeal was 
not to restore the former statute it had repealed ; nor could 
it revive the rule it had abrogated.— Dane v. McArthur, 57 
Ala. 448. The section of the act of February 4, 1876, which 
proposed to declare a rule in reference to the rendition of 
decrees in vacation, was not embraced in the title of the act, 
and of consequence offended the constitution, and so it was 
declared in Torbut v. Rogers, supra. In this condition of our 
legislation, this court in December, 1876, in the exercise of 
the power with which it is clothed, of ordaining rules of prac- 
tice in chancery, re-adopted the rule, and promulgated it, to 
take effect on the Ist January, 1877. In the Code of 1876, 
the section of the act of January 4, 1876, which had been 
pronounced offensive to the constitution, is incorporated and 
forms § 3596. That Code was not of force until the 9th De- 
cember, 1877, and if it operates an abrogation of the 80th 
rule of Practice in Chancery, could not affect the validity of 
this decree previously rendered. 

5. The decree, as we understand it, enforces and forecloses 
the lien only for the unpaid interest, not for the principal of 
the bonds, which was not payable for about thirteen years in 
the future. We agree with the counsel for the appellants, 
that decrees of foreclosure depend upon and must find their 
warrant in the terms of the mortgage, or other security creat- 
ing liens. There may be defaults in the payment of debts 
they are intended to secure which would not authorize a de- 
eree of foreclosure, because they are nat the defaults for 
which the mortgage provides. A debt may be payable in in- 
stalments, and by the terms of a mortgage or other security 
for its payment, foreclosure may be postponed until there is 
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default in the paymeat of the last installment. But we do 
not concur in the contention that such *is the character of 
the statutory lien now sought to be enforced, or that it was 
intended its enforcement by decree of a court of equity 
should be postponed until the principal of the bonds should 
become due, though there was continuous default in the pay- 
ment of interest. It is in that event only the statute directs 
the Governor to resort to a bill of foreclosure. In this re- 
spect, the statute is addressed to, and merely prescribes 
duties to be performed by ofticers of the State, not fixing and 
declaring the terms, conditions, and trusts of the security. 
These were prescribed by previous sections, and protection, 
indemnity, and security in the event of default in the pay- 
ment of interest, whenever, and as often as it occurred, Is as 
distinctly expressed as a condition upon which the security 
was capable of enforcement, as default in the payment of the 
principal. 

6. lt is not matter of doubt, that the court which first 
takes cognizance of a cause lying within its jurisdiction, is 
entitled to retain exclusive jurisdiction, until it is finally de- 
termined. How far the principle can be applied in the 
present case, and whether it is shown that the Circuit Court 
of the United States for the Western District of Tennessee 
had precedence of jurisdiction of the Chancery Court, of the 
subject matter of this controversy, are enquities which we do 
not think the appellants are entitled to make. The pendency 
of suit against them in the courts of another State is not 
matter in abatement of a subsequent suit in this State. 
Humphries v. Dawson, 38 Ala. 204. Whether the court in 
which that suit is pending acquired jurisdiction, custody and 
control of the property, the court of chancery seized and 
committed to the custody of a receiver of its own appoint- 
ment, may be matter of inquiry by the receiver of the United 
States Court, or by any person having an interest in, and 
authority to control the suit pending in that court. It can 
not be to a party who stands to each suit in no other relation 
than that of adefendunt. Neither the receiver of the United 
States Court, nor any party having control of the suit pend- 
ing in that court, has intervened in this suit, aud claimed to 
be relieved from the conflict of jurisdiction if it exists. No 
claim to the property in the custody of the court of chan- 
cery has been asserted. There has been unbroken acquies- 
cence in the exercise of jurisdiction by the court of chancery, 
and in the seizure, custody and sale of the property. There 
is no room for complaint by any other party, than one who 
is clothed with the right and authority of the United States 
Cort, to assert the priority and exclusiveness of its jurisdic- 
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tion. If all who have that right and authority acquiesce, 
those who are without it must submit. Suppose the court of 
chancery, at the instance of appellants, had inquired into, and 
ascertained the priority of jurisdiction of the United States 
Court, what disposition could have been made of the prop- 
erty in its custody? Must it have been remitted again to 
the possession of the corporation, confessing its insolvency, 
and really an incapacity to preserve it? There could have 
been no transfer of it to the custody of the United States 
Court, for, under its authority, it was not claimed, and there 
was no agent or officer of its appointment to receive it. The 
result would have been that a beneficial exercise of the j juris- 
diction of either court for the protection of creditors of the 
corporation, would have been seriously impaired. The Chan- 
cery Court, ‘at the instance of appellants, properly declined 
entering on this inquiry, and yielding to the asserted priority 
of the jurisdiction of the United States Court. 

Without further extending this opinion, we do not find in 
this record, errors of injury to the appellants, and the decree 
must be affirmed. 


Steele ctal.v. Graves etal. 


Motion by Sureties on Administrator's Bond to Quash Ex- 
ecution. 


1. Sureties on administrators’ bond; nature of the right to have execu- 
tion against.—The right to have execution against the sureties on an ad- 
ministrator’s bond, for the non-payment of a decree against him, is a 
statutory substitute for an action at law on the bond, and exists, after a 
return of ‘‘no property,’’ against the administrator, only in those cases 
where such an action could be maintained. 

2. Same; execution against where there are two administrations on the 
estate.-—When an administrator resigns, and is re-appointed, giving a 
new and different bond, and decrees are rendered against him as admin- 
istrator under the second appointment, and on a settlement of the second 
administration, no execution can issue on such decrees against the sure- 
ties on the first bond. 

3. Same; actions against where there are two administrations on the es- 
tate.—In such a case, an action can not be m: iintained against the two 
sets of sureties jointly, for they have incurred no common or joint 
liability. 

4. Same; execution against quashe d or corrected unde r facts of this ease. 
When, in such a ease, executions are issued. against the sureties on both 
bonds the Probate Court should, on motion, quash, or correct them by 
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striking out the names of the sureties on the first bond, and failing or 
refusing to do so, this court will render a deeree correcting and amending 
the execution by striking out their names. 


Appeal from Perry Probate Court. 

Hearp b-fore T. W. Sprorr, Register in Chancery ; (the 
Probate Judge being incompetent to try the cause.) 

This was a motion made by Elijah A. Steele and S. 8. 
King to quash executions issued out of the Probate Court of 
Perry county in favor of H. C. Graves and others. These 
executions were issued against W. B. Modawell, E. A. Steele, 
Robert L. Steele, Ss. King, John Moore, and J. B. Cocke. 
The Probate Court refused the motion to quash, and its 
action in doing so is the errorassigued. The facts are stated 
in the opinion Of the court. 


W. M. Brooks, E. W. Perrus, W. E. Crarke, and J. F. 
Vany, for appellants. 


J. H. Srewart, J. W. Busn, and A. C. Howze, for ap- 
pellees. 


STONE, J.—W. B. Modawell was appointed administrator 
de bonis non of the estate of R. H. Hudson on the 15th day of 
July, 1865, and gave bond with Elijah Steele, Robert L. 
Steele and 8. 8. King as sureties. On the 13th day of Feb- 
ruary, 1871, W. B. Modaweil resigned his said administra- 
tion. On the 15th day of the same month—two days after- 
wards—the said W. B. Modawell was again appoiuted ad- 
ministrator de bonis non of the same estate, and gave a new 
bond, with J. B. Cocke and John Moore as his sureties. In 
May, 18/8, W. B. Modawell, having previously filed his ac- 
count current and vouchers, made a settlement. The head- 

~ing of the account current is in this language : “W. B. Mod- 
awell, in account current with the estate of R. H. Hudson, 
deceased, for a settlement of his past administration from 
the date of his appointment as administrator de bonis non in 
1865, to the date of his resignation on the 13th February, 
1871, as amended, passed and allowed by the court, May 
15th, 1878” On that settlement there was ascertained and 
decreed a balance of indebtedness against him, with interest 
computed up to February 13th, 1871, of $19,106.34. The de- 
cree rendered in that settlement contains this clause: “And 
the said administrator moves the court to make distribution 
of the said balance so found in his hands, as above, amongst 
the heirs and distributees of the said estate ; which motion 
being refused by the court, the administrator excepted to 
OL. LXViII. 
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the ruling of the court in re iia his said motion. And, it 
being shown to the court, by legal and satisfactory evidence, 
that the said W. B. Modawell did, on the 13th day of Feb- 
ruary, 1871, tender his resignation, as administrator of said 
estate, to this court. which resignation was accepted and or- 
dered ‘recorded and filed on that day ; and it being further 
shown that said W. B. Modawell was duly appointed by this 
court, on the 15th day of February, 1871, administrator de 
bonis non of the estate of said decedent, and is, at this present 
time, such administrator of said estate by virtue of said ap- 
pointment ; it is ordered and decreed that said W. B. Mod- 
awell retain in his hands, as administrator de bois non, as 
aforesaid, of said estate, the said sum of nineteen thousand, 
one hundred and six dollars and thirty-four cents, so found 
to be due on his said settlement of his administration of said 
estate from the time of his appointment, in the year 1865, to 
the 13th day of February, 1871 ; and that he, the said W. 
Modawell, charge himself as administrator de Lonis non of 
said estate with said sum of $19,106.34, on his settlement of 
his administration of said estate, beginning the 15th day of 
February, 1871.” There was no decree of distribution at 
this settlement. 

On the same day—May 15th, 1878—W. B. Modawell pro- 
ceeded to make another settlement. The heading of the ac- 
count current, filed for this second settlement, is iu the fol- 
lowing language: “W. B. Modawell, administrator de bonis 
non of R. H. Hudson, deceased, in aceount for final settle- 
ment of said estate, as stated, amended, passed and allowed 
by the court, this 15th day of May, 1878.” The first debit 
charged is the amount of the former decree, $19,106.34, with 
interest on said sum from Febru: ary 15th, 1871, to May 15th, 
187—8811,127.44. Theaceount eurrent conts 1ins other debits 
for collections, and credits for disbursements after February 
15, 1871. The balance ascertained against the administrator 
on this settlement was $28,156.65. The decree then pro- 
ceeded to distribute this fund, and decrees were rendered in 
favor of the several distributees for their several distributive 
interests, after charging them severally with partial distribu- 
tions which the administrator had made before settlement. 
The sum of these decrees is more than double the amount of 
the penalty of the second bond. 

It will be discovered from what is shown above, that the 
two administrations are treated as distinct, and that i in de- 
creeing on the final account of the second administration, 
the administrator is charged with the balance found against 
him on the first settlement, as for a collection by the second, 
of and from the first administration. This was clearly per- 
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missible, and neither the administrator nor his sureties on 
the second bond, could gaiusay such liability. Probably the 
distributees were not bound to accept and treat the re-ap- 
pointment as an extinguishment of the liability of the sure- 

ties on the first bond. Possibly they had the option to pro- 
ceed against one or the other set of sureties, for any default, 

or devastavit committed during the first administration. 

Whitworth v. Oliver, 39 Ala. 293 ; Seaiwell v. Buckley, 54 Ala. 

592 ; Modawell v. Hudson, 57 Ala. 75. The question before 
us now is, however, circumscribed. The second administra- 
tion is charged with having reduced all the assets to posses- 
sion. The decrees of distribution were all rendered in the 
settlement of the second administration. They were ren- 
dered against W. B. Modawell, as administrator under the 
second appointment. The right to have execution against 
the sureties is statutory.—Code of 1876, section 2619. It is 
a substitute for a suit on the bond, for non-payment by the 
administrator of the decree against him. Hence, an execu- 
tion can not be issued against the sureties, on a return of no 
property found against the principal, except in those cases 
in which an action at law could be maintained on the bond. 

See Kirby v. Anders, 26 Ala. 466: Little v. Heard, 16 Ala. 358; 
Lamkin v. Heyer, 19 Ala. 228; Poacher v. Weisinger, 20 Ala. 
102. 

Applyiag the principles stated above to this case, the fol- 
lowing propositions would seem to result necess: arily : : First, 
no execution can go against the sureties on the first boud, for 
they are not sureties for the administration, in which the de- 
crees were rendered. Second, no action could be maintained 
against the two sets of sureties jointly, for they have incur- 
red no common, or joint liability. The bonds are different 
in dates, and the penalty of the first is many times greater 
than that of .the last. The Probate Court should have 
quashed or corrected the execution, so far as it related to the 
sureties on the first bond. And, proceeding to render the 
judgment the Probate Court should have rendered, it is or- 
dered and adjudged that the executions be amended by 
striking therefrom the names of Elijah Steele and S. S. King. 

Reversed and rendered. 
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Steele v. Graves et al. 
Motion by Surety on Administrator’s Bond to Quash Execution. 


1. Surety on administrator's bond; execution against where there are 
two administrations on the estate-—When an administrator resigns, and 
is re-appointed, giving a new and different bond, and decrees are ren- 
dered against him as administrator under the second appointment, and 
on a settlement of the second administration, no execution can issue 
on such deerees against the sureties on the first bond. 

2. Same; eve ecution against quashed or corvecté d under facts of this CASC. 
When, in such a cause, executions are issued against the sureties on 
both bonds the Probate Court should, on motion, quash, or correct them 
by striking out the names of the sureties on the first bond, and failing 
or refusing to do so, this court will render a decree correcting and 
amending the execution by striking out their names. 

3. Same; liability of for administrator’s defaults is not fiduciary debt. 
The liability of a surety on an administrator’s bond for the defaults of 
his principal is not a fiduciary debt within the meaning of the hank- 
rupt act. 

4. Same; discharge in hankruptey does not relieve from liability. —Un- 
der the bankrupt act of 1867 the liability of a surety on an administra- 
tor’s bond, before there has been any settlement of the estate, or any 
decree fixing the liability of the administrator to the estate, is not a prov- 
able debt, anda discharge in bankruptey does not relieve the surety from 
liability for decrees subsequently rendered against his principal. 

5. Case overruled.—The case of Jones v. Know, 45 Ala. 53, which 
asserts that such liability is a provable debt, but furnishes no means of 
estimating it, is overruled. 


AppEAL from Perry Probate Court ; the Register in Chan- 
cery presiding, pro hac vice, on account of the incompetency 
of the Probate Judge. 

This was a motion made by R. L. Steele, the appellant, to 
quash certain executions issued out of the Probate Court of 
Perry County. On July 15, 1865, said Steele became one of 
the sureties on the bond of W. B. Modawell as administra- 
tor of the estate of R. H. Hudson. On May 30th, 1868, 
Steele was adjudicated a voluntary bankrupt by the United 
States District Court for the Southern District of Alabama, 
and on July 27, 1869, received his discharge. On February 
13, 1871, Modawell resigned his administration, and on Feb- 
ruary 15, 1871, he was reappointed, giving a new and differ- 
ent bond as administrator. No settlement of the estate was 
made until May, 1878, when the balance agaiust the admin- 
istrator was ascertained to be $28,156.65. Decrees were ren- 
dered against the, administrator in favor of the distributees 
of the estate, and after executions against him were returned 
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“no property found,” other executions were issued against 
the sureties, on both his bonds. There were motions made 
to quash each execution on each decree, on the ground that 
the sureties on the first bond were not liable for the second 
administration. The facts in regard to this aspect of the 
case are set out fully in the opinion of the court in the case 
of Steel» et al. v. Graves et al., ou page 17 of this volume, and 
need not be repeated here. In addition to these motions 
Robert L. Steele filed a separate motion as to each execu- 
tion on- each decree, seeking to have them quashed as to him 
on the ground that be had been discharged from liability be- 
cause he had received his discharge in bankruptcy. A de- 
murrer was interposed to this motion on the ground that the 
motion did not show that the debt, from which said Steele 
claimed to have been discharged, was one which was prova- 
ble under the bankrupt act, and because the motion showed 
that it was a debt of a fiduciary character and was not dis- 
charged by bankruptey. The court sustained tie demurrer 
and refused to quash the executions. The rulings of the 
court in sustaining the demurrer, and in rendering judgment 
against the movant on the motions to quash, are assigned 
as error. 


W. M Brooks, E. W. Perrus, W. E. Ciarke, and J. F. 
Vary, for appellants. 


J. H. Srewart, J. W. Bus, and A. C. Howze, for ap- 
pellees. 


STONE, J.—In one aspect, this case is in precisely the 
same condition as the case of FE. A. Sieele et al. v. Graves, 
68 Ala. 17. Following that decision, the judgment of the Pro- 
bate Court is reversed, and here rendered, correcting the 
executions, by striking from them the name of Robert L. 
Steele as one of the defendants. 

Robert L. "Steele, the appellant in this cause, claims that 
he should be exonerated from said decrees, and from the ex- 
ecutions thereon, by reason of his surrender and discharge 
in bankruptcy. The administration bond, on which he be- 
came bound as surety, was executed and approved July 15, 
1865. On the 30th day of May, 1868, the said Robert L. 
was, on his own petition, adjudged a bankrupt, and on the 
27th day of July, 1869, he received his certificate of dis- 
charge. February 13th, 1871, W. B. Modawell, his principal, 
resigned the administration of said estate ; and two days after- 
wards—February 15th, 1871—he was reappointed admin- 
istrator of the same estate, and gave another bond, with dif- 
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ferent sureties. No settlement of either administration is 
shown, until May 1878. The record shows a settlement then 
made, ascertaining that there’ was, on 13th February, 1871, 
a balance of assets in the hands of the administrator, over 
disbursements, of some nineteen thousand dollars. This 
sum the administrator was ordered to carry forward as a 
debit in the second administration. He, immediately after- 
wards, and on the same day, proceeded to settle his second 
administration. * Decrees of {distribution were rendered 
against him, and on those decrees executions were issued, 
and returned “no property found.” Executions were then 
issued against the administrator and his sureties on each of 
the bonds. The present appellant relies on his discharge in 
bankruptcy as a complete, personal discharge of himself. 
His‘liability is certainly not a fiduciary debt, and, on that 
account, excepted from the operation of the bankrupt dis- 
charge.—Rev."Stat. U. S. \${5117, and notes in Bump on 
Bankruptey, 10th ed, pages 741-4. Section 5115, Rev. Stat. 
U.S., gives the form, and declares the effect of a discharge in 
bankruptey. It is “from all debts and claims which by said 
title are made provable against his estate, and which existed 
on the day of ———, on which day the petition for ad- 
judication was ‘filed by (or against) him.” Was the present 
claim a provable debtor claim against the bankrupt? The 
clauses of the bankrupt law of 1867, bearing on the question 
of what are provable debts or claims, are as follows : 


“See. 5067.—All debts due and payable from the bank- 
rupt at the time of tne commencement of the proceedings in 
bankruptey, and all debts then existing but not payable un- 
tila future day, a rebate of interest being made when no 
interest is payable by the terms of the contract, may be 
proved against the estate of the bankrupt. Sec. 5068.—In 
all eases of contingent debts and contingent liabilities con- 
tracted by the bankrupt, and not herein otherwise provided 
for, the creditor may make claim therefor, and have his claim 
allowed, with the right to share in the dividends, if the con- 
tingency happens before the order for the final dividend ; or, 
he may, at any time, apply to the court to have the present 
value of the debt or liability ascertained and litigated, which 
shall then be done in such manner as the court shall order, 
and shall be allowed to prove for the amount so ascertained. 
See. 5069.—When the bankrupt is bound as drawer, in- 
dorser, surety, bail, or guarantor upon bill, bond, note, or 
any other specialty or contract, or for any debt of another 
person, but the liability does not become absolute until after 
the adjudication of bankruptcy, the creditor may prove the 
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same after such liability becomes fixed and before dividend 
is declared.” 

We have now copied all the clauses of the bankrupt law 
of 1867 which bear on the question of the provableness of 
the present claim. We apprehend no serious controversy 
can arise in the construction of section 5067. It provides 
for the proof of debts only, and divides them into two 
classes—debts due, and debts not due when proved. We 
pass, for the present, over section 5068. Section 5069, we 
think, has nothing to do with this ease. It provides only 
for liabilities of some one of the classes enumerated, when 
the liability becomes fixed before final dividend is declared. 
In that event only can such liability become a provable claim 
under that section. When does the liability of a surety on 
an administration bond become fixed and absolute? In Fref- 
well v. McLemore, 52 Ala. 124, 136, this court, in speaking of 
the liability imposed by an administration bond, said : “The 
administration necessarily comprises many separate acts and 
transactions, all of which impose liability, or all of which 
rather fall necessarily within the liability the bond creates. 
The condition of the bond is general, for the performance of 
all such duties as are, or may be imposed by law. This con- 
dition, according to its literal import, is broken, whenever 
the principal neglects or violates any duty the law imposes. 
For such neglect or violation the surety is chargeable by 
virtue of the condition of the bond. * * Of themselves 
they do not create a cause of action against, or fix the lia- 
bility of the surety. Before any cause of action arises 
against the surety at law, and before the liability is fixed at 
law or in equity, there must be a judicial ascertainment of 
default of the principal. * * * The judicial ascertaiu- 
ment creates the cause of action against the surety, author- 
izing the enforcement of the liability imposed by the bond.” 

We return to section 5068 of the Revised Statutes. That 
section is divisible, and seems to provide two modes of pro- 
cedure. It relates to “contingent debts and contingent lia- 
bilities contracted by the bankrupt,” and, as we have said, 
provides two modes of relief to the creditor. The first clause 
authorizes such creditor to make claim, have his claim 
allowed, and to share in the dividends, “if the contingency 
happens before the order for the final dividend.” It is clear 
that under this clause, the claim is not provable, so as to 
allow the creditor to share in the dividends, unless the con- 
tingency happens—the debt or liability becomes fixed and 
absolute—before the order for final dividend. Now, in the 
case of an administration bond, the liability can not become 


a fixed debt, until there is a final statement and settlement of 
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the entire administration. Till there is a decree for distri- 
bution, or a judgment against the administrator for the pay- 
ment of money, there would seem to be no means by which 
to determine whether or not the administrator had wasted 
or converted the assets. The law would rather presume he 
had faithfully preserved the fuuds of the trust estate in his 
hands, as it was his duty to do. As a rule, the simplest ad- 
ministration of an estate can not be closed or settled in less 
than eighteen months. If there is litigation, the settlement 
is delayed much longer—frequently for many years. While 
the bankrupt law was in force, it was possible for one or more 
of the sureties on an administration bond to become bank- 
rupt, at any stage of the administration. Suppose the ad- 
ministration had just commenced, and no moneyed assets 
had come to the hands of the administrator. Suppose he 
had received moneys, had them in safe custody, and subse- 
quently—long after the adjudication, or even the discharge 
in bankruptey—he committed-a devastavit. The condition 
of the bond is, that the administrator will perform all the 
duties which are, or may be imposed on him by law. Inead- 
dition to the preservation of the assets during the whole ad- 
ministration, no matter how long it may last, the law makes 
it the duty of the administrator to make final settlement, and 
pay out the moneys of the estate as he may be decreed to 
pay them. And the surety binds himself, by the bond he ex- 
ecutes, that the administrator will perform all these duties— 
the last as well as the first. How can it be known, or ascer- 
tained, during the early stages of the administration, that 
there will be a default, or the extent of it? How can it be 
Known until final settlement? And, as the liability of the 
surety Is aecessorial and contingent, how can it be ascer- 
tained and fixed? A rule, to be sound and satisfactory, 
should be adapted to all probable conditions. In which of 
the varying, possible stages of an administration can the lia- 
ability of a surety be ascertained and fixed, and how ascer- 
tained ? 

Let us pass to the second clause of the section, which au- 
thorizes the creditor to apply, at any time, to the court, to 
have the present value of the debt or liability ascertained 
and litigated. How ean this be done, particulacly in the 
early stages of the administration? Who are the creditors, 
interested in having the claim allowed? Evidently the lega- 
tees or distributees of the estate, and all the creditors. Now, 
creditors have eighteen months, under our statutes, within 
which to make their claims known to the administrator. 
Minors and persons of unsound mind have eighteen months, 
after the removal of their several disabilities. All these per- 
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sons have interests which are secure] by the bond ; and that 
security continues until the complete administration, disburse- 
ment and distribution of the estate, unless the bondsman is 
relieved from further liabilities on the bond, by proceedings 
under the statute; and this relief he can not obtain, until 
two years have elapsed after the grant of the letters.—Code 
of 1876, § 2385. How, under section 5068 of the Revised 
Statutes, the court will be able to order the manner by which 
the extent of liability of a surety on an administration bond 
is to be ascertained and fixed, it is difficult to conjecture. 
The creditors and distributees of the estate, as we have 
shown, may all be classed as creditors, to whom the bank- 
rupt owes contingent liabilities. Each and all of these will 
have the right to prove their claims in the bankruptcy, when 
the amount is ascertained. A proceeding instituted for 
ascertainment would be defective and invalid as a judicial 
proceeding, if it failed to make the creditors parties, and to 
notify them. We need not ennmerate the troubles—nay, in- 
surmountable difficulties —to be encountered in this kind of 
proceeding. The bankrupt court has no power to compel the 
administrator to resign, to force him to a premature settle- 
ment of the administration, or to procure the discharge of 
the bankrupt surety from the administration bond, Will 
any one contend the whole bankrupt proceeding must be 
suspended, until the contingency happens which determines 
the liability of the surety, and the extent of it. The whole 
policy of the bankrupt law forbids this, and we apprehend 
no one would contend for such construction. Where the 
contingency which renders the liability absolute, happens 
before the order for final dividend is passed, the claim may 
be proved. Can it be done otherwise, when the liability is 
of the character mentioned in these proceedings ? 

What are the import and scope of the terms “ contingent 
debts and contingent liabilities,’ under section 5068 of the 
Revised Statutes of the United States ? These terms are very 
indefinite. A debt or liability may be absolutely fixed and 
certain as to the amount of it, and yet contingent as to the 
time of payment. It may be certain as to the time of pay- 
ment, and yet contingent on some future collateral event as 
to the sum to be paid. Or, it may be contingent in both 
aspects. An annuity charged on property, or by contract, 
payable during the life of another, 1s a contingent liability or 
debt, for it can not be known how long the annuitant will 
live. Yet, the value of such annuity can be ascertained, by 
consulting the tables of mortality. Insurance against acci- 
dents, losses by fire, and agaiust perils of the sea, are contin- 
gent liabilities. Contingent as to when, and whether there 
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will ever be any actual or fixed liability, and, frequently, as 
to the amount of it, should the event or accident happen. 
So, the bond of an officer, or one acting in a fiduciary rela- 
tion, imposes a conditional liability on the surety, contin- 
gent on his principal’s breach of duty or trust, both as to 
the amount of the liability, and the time of its happening. 
It may never happen. In the case of an official bond, the 
difficulty of declaring by an order in what manner the debt or 
liability shall be ascertained and liquidated, will, if possible, 
be much greater than in the ease of an administration bond. | 
It can not be known when, if ever, there will be an official 
default, or who will be the sufferer to make proof of a claim. 
We are not aware of any reliable tables of official defaleation, 
to guide in fixing the value of such contingent liability. 

The language of section 5068 sheds light on the question we 
are considering. ‘True, its language is, “in all cases of con- 
tingent debts and contingent liabilities.” It shows what 
class of contingent debts and contingent liabilities it refers to, 
in the concluding words of the first paragraph. It is such as 
can become fixed and absolute, and do so become, by the 
happening of the contingency, before the order for the final 
dividend ; and such as, under an order of the court, pre- 
scribing the manner, are of a character to be susceptible of 
ascertainment and liquidation. At the time of Mr. Steele’s 
discharge in bankruptcy, so far as we are informed by this 
record, the contingency had not happened which fixed his 
liability. We are not informed when the order for the fival 
dividend was made, and can not presume it was delayed until 
after the settlement of the administration was made in May, 
1878—nine years after his discharge. Neither do we think 
the liability was of such a character, as that the court in 
bankruptey could have had its present value ascertained and 
liquidated, by any order he could have made for the purpose. 
We therefore hold that the bankrupt’s liability as surety on 
the administration bond was not a provable debt. 

This far we have treated this question as res infegra. It 
has been many times before the courts, and there is a great 
want of harmony in their various rulings. Several of the 
decisions we shall cite were pronounced on the bankrupt 
statute of 1841, which provided that proof of claims might be 
made by “all creditors whose debts are not due and p ayable 
until a future day, all annuitants, holders of bottomry and 
respondentia bouds, holders of policies of insurance, sureties, 
indorsers, bail, or other persons having uncertain or contin- 
gent demands against such bankrupt.”—5 Stat. at Large, 444. 
In Eastman v. Hibbard, 54 N. H. 504, suit was brought on an 
injunction bond, which had been given to stay the collection 
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of an execution. Pending the injunction, the surety on the 
bond became a voluntary bankrupt under the act of 1867, 
and received his discharge. He pleaded this in bar of the 
action on the bond. The court, after quoting section 19 of 
the act—5068 of the Revised Statutes—said: ‘It was ob- 
viously impossible for the plaintiff to avail himself of either of 
these provisions ; the contingency did not happen before the 
order for the final dividend, and there was no basis upon 
which the present value of the liability could be ascertained 
and liquidated. Whether any liability, contingent or otherwise, 
would ever arise upon the bond, could not possibly be ascer- 
tained at that time, and was not in fact ascertained till five 
years afterwards.” The defense was disallowed. The case 
of Loring Judge v. Kendall, Administrator, 1 Gray, 305, was a 
suit on an administration bond, and arose under the act of 
1841. ‘The opinion is by SHaw, C.J. He said: “The case, 
then, was that of a subsisting, outstanding, unbroken bond, 
on which the bankrupt stood as surety, conditioned for the 
performance of duties created by law, by an administrator 
having the means in his power to perform a!l those duties ; 
for he could be no further liable than he had assets to meet 
such liability. It was, therefore, in legal effect, a bond con- 
ditioned for the fidelity of an officer appointed by law, to dis- 
charge plain and well defined duties. Such an existing obli- 
gation, we think, can in no just sense be considered a debt, 
either in presenti, or in futuro. It may, in case of any future 
breach, be the foundation of a debt ; ‘put any claim arising 
from it, in the nature of a debt, will arise from the breach, 
and not from the mere existence of the obligation. Nor can 
this come under the head of contingent claims, as expressed 
in the fifth section of the bankrupt act. This applies to the 
case of debts in presenti, and which will become payable by 
lapse of time oul ; and if it applies to contingent debts, such 
as those of indorsees, sureties, bail, &c., it means that when 
their debts become absolute, such creditors shall have aright 
to prove, and have them allowed. . . The actual breach 
upon which the condition of this bond afterwards became 
forfeited, took place ten years after, when the administrator, 
upon being cited, failed to appear and render an account ; 
and thereupon a cause of action accrued. To this, the court 
are of opinion the defendant Lawrence’s discharge in bank- 
ruptcy in 1842 is no bar.” See, also, EFilis v. Ham, 28 Me. 
385 ; Fowler v. Kendall, 44 Me. 448; Pogue v. Joyner, 1 Eng. 
(Ark.) 241. 

The following authorities hold the opposite doctrine, but 
none of them attempt to show how the value of such claim 
could be ascertained and liquidated.—Tobias v. Rogers, 3 


VoL. LXVIIT. 
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Ker. 59; Reitz v. a 72 Ill. 435; Jones v. State, 28 Ark. 

119; Choate v. Quinichett, 12 Heisk. 427. 

The following cases, properly understood, do not bear on 
the question we are discussing : Mace v. Wells, 7 How. U.S. 
272; Williams v. Harkins, 55 Ga. 172; Me Minn v. Allen, 67 
N. ©. 181; Bowie v. Puckett, 7 Humph. 169; Lipscomb v. 
Grace, 26 Ark. 231; U. S. v. Throckmorton, 8 Bb. BR. 309 ; 
Vaughn v. Carn, 10 Gratt. 758 ; Fulwood v. Bushfield, 14 Penn. 
St. 90. 

This — has been twice before this court ; first, in 


Turner v. Exsselman, 15 Ala. 690, under the bankrupt law of 
1841. Tie opinion of the majority of the court is rested on 
a clause not found in the act of 1867. Judge Dargan con- 


curred in the judgment of the majority, holding the surety 
not discharged by his bankruptcy. One of the reasons he 
gave was, that he did not consider the debt was provable un- 
der the bankrupt act, at the time the defendant in error was 
declared a bankrupt. He gave a second reason which is not 
in harmony with present rulings. The other case is Jones v. 
Knox, 46 Ala. 53, in which it was held that the liability of a 
surety on a guardian bond was a provable demand, and, for 
that reason, released by the discharge in bankruptcy. Like 
the other cases of similar bearing, it fails to inform us how 
such liability can be proved as a debt—how its value can be 
ascertained and liquidated. We differ with our predecessors 
who rendered that judgment, and overrule that case. 
Reversed and remanded. 


Cherry v. The State. 
Indictment for Selling Liquor to Minor. 


1. Aye; witness inay testify to his own age.—A person may testify to 
his own age; and his testimony is not rendered inadmissible by his 
further statements, given as reasons for his testimony as to the fact, 
“that his mother told him so, and that it was writte n ‘down in a book, 
which his father had in his pocket in the court house. 

~& E vidence - hen geire ral objection to, me y he overruled. —_ A rere ral 
objection to evidence, a part of which is inadmissible, may be over- 
ruled entirely. 


APPEAL from the Cireuit Court of Pike. 
Tried before the Hon. H. D. CrLayron. 
Robert Cherry was indicted at the Spring term, 1880, of 
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the Cireuit Court of Pike county, for selling or giving liquor 
to Daniel Allen, a minor. On the trial said Allen testified 
that he was not twenty-one years of age at the time the 
whisky was given to him, that he was twenty-one years of 
age “ou the l4tn day of May last.” Wuen asked how he knew 
his age, he replied that his father and mother told him, and 
that it was written down in a book which his father had in 
his pocket in tie court house. The defendant asked the 
court to exclude this answer, but the court refused to do so, 
and the defendant excepted. There was other evidence to 
the same effect as that of the minor, and some on behalf of 
defendant tending to show that the alleged minor was of age 
at the time in question. The defendant requested ibe court 
to charge the jury that if they believed the evidence they 
must find for the defendant. This charge tie court refused 
to give, and the defendant excepted. 

There was a verdict of guilty. The rulings of the court on 
the evidence, and the refusal to charge as requested, are the 
errors assigned. 


H. C. Tompxiys, Attorney-General, for the State. 


(Nore sy Reporter —No briefs came into the hands of 
the Reporter, nor does it appear by whom appellant was 
represented.) 


SOMERVILLE, J.—Hearsay evidence is always admissi- 
ble to prove pedigree, and this term embraces not only ques- 
tions of descent and relationship, but also the particular facts 
of birth, marriage and death, and the ¢imes when these events 
may have happened. And any book, document, or paper 
containing entries made by a parent or relation, as to such 
facts, may be received as the written declarations of deceased 
persons who respectively made them.—1 Taylor on Ev. $s 444, 
450. Such evidence is held admissible not only from the ex- 
treme difficulty of providing any better, but is resorted to up- 
on the ground of the interest of the declarants in all such mat- 
ters of family relationship and connection.—1 Greenl. Ev. 
103 ; 2 Best on Ev. § 498. The better opinion seems to be 
that the declarations of third persons can not be admitted to 
prove pedigree unless it is shown that they are deceased. 
White v. Strother, 11 Ala. 720; Baintree v. Hingham, 1 Pick. 
245; 2 Best Ev. § 498. These principles do not preclude a 
person from testifying to his own age, which is a matter of 
pedigree, and which he is presumed to know in the same 
sense that he knows of a custom or prescription. The testi- 


mony of the witness Daniel Allen was properly admitted. 
VoL. LXVIL. 
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The statement as to his own age was primary and not sec- 
ondary evidence. This was not vitiated by the reason given, 
that his mother told him so, and that it was written down in 
a book whie! his father had in his pocket in the court house. 
Bain v. State, 61 Ala. 75. Tf the latter portion of the reason 
given was objection: nble, the first part, as to what the mother 
of the witness had told him, was not. Where a party inter- 
poses a general objection to ‘evideu ice, which is partly admis- 
sible, and partly inadmissible, it should be overruled. The 
court will not undertake the duty and labor of analyzing the 
evidence so as to aid the litigant to separate the legal from 
the illegal; this constitutes for him a new exception different 
from the one which be has framed, and upon the strength of 
which he has assigned error. He is not, furthermore, per- 
mitted to speculate, in this manner, upon the chances of ob- 
taining, by so broad an exception, more than he can fairly 
and legally claim. The same rule is applicable to charges 
consisting of several distinct legal ig eo a part only | 
of which is objectionable.— Bernstein v. Humes, 60 Ala. 5s 2; 
Gray v. State, 63 Ala. 66. 

There is no error in the ruling of the Cireuit Court, and its 
judgment is affirmed. 


Murphy v. The State. 
Barnard wv. The State. 
Indictment for Gaming. 


1. Jurisdiction of the mayor of HTuntsville, in cases of misdemeanor. 
The mayor of the city of Huntsville, under the provision of the charter 
which confers on him, within the corporate limits, all the powers and 
jurisdiction of a justice of the peace, has no jurisdiction of misdemeanors 
committed in Madison county, under the act approved February 8, 1877. 


' Appeat from Madison County Court. 
Heard before Hon. Wm. RicHarpson. 
The facts appear in the opinion. 
Messrs. Day, Jones, CoLEMAN, HunpLy and Humes, for ap- 
pellants. 


H. C. Tomrrins, Attorney-General, contra. 
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STONE, J.—Most of the questions raised by these records 
were considered and decided in Sale against the State at the 
present term. We will not restate nor reconsider what we 
there said. 

In the present cases there were pleas of former convictions 
for the same offenses, and payment of the fines assess°d in 
these cases, and of the costs. There were demurrers to these 
pleas, which were sustained. The plea was, that theretofore, 
on the 12th day of June, 1881, the defendant was prosecuted, 
arrested, tried, convicted and fined for the identical offense 
charged in this prosecution, “ before Thomas W. White, 
mayor of the city of Huntsville, and ex oficio justice of the 
peace of said county and State.” A transcript of the pro- 
ceedings and conviction before the mayor is made part of 
each of said pleas. From them it appears that the warrant 
against Murphy was sued out by one Henry Barnard, and 
the prosecution against Barnard was sued out by one Jerre 
Murphy. Each defendant appeared before the mayor on the 
very day on which the warraut was sued out, each pleaded 
guilty, and the mayor assessed a fine against each of twenty 
dollars. The,minimum fine in such cases is fixed by statute 
at fifty dollars. The warrants in these cases were sued out 
twelve days before the warrants were issued by the mayor, 
but the arrest under the warrant from the County Court was 
made after the conviction before the mayor. 

Had the mayor jurisdiction of the cases? The charter of 
the city of Huntsville was approved by the Governor March, 
3, 1870.--Pamph. Acts 1869-70, p. 412. In the 12th section 
of that charter it is enacted “that the mayor shall possess, 
within the corporate limits, all the powers and jurisdiction of 
a justice of the peace, in civil and criminal cases.” At that 
time justices of the peace had no jurisdiction for the trial of 
gaming cases. By the statute, approved February 8, 1877— 
Pamph. Acts 1876-7, p. 197—it was enacted “ that justices of 
the peace, and notaries public having like powers, in the 
counties of Lee, Madison |and some others] shall have orig- 
inal jurisdiction concurrent with the Cireuit Court of all mis- 

-demeanors committed in said counties.” These are the 
statutory provisions, under which it is claimed the mayor had 
jurisdiction to try the cases. These ave insuperable obstacles 
in the way of the construction claimed. “Justices of the 
peace have original jurisdiction within their respective coun- 
ties.” —Code of 1876, § 757. The mayor of Huntsville pos- 
sesses the powers and jurisdiction of a justice of the peace, 
only within the corporate limits of the city, If we adopt the 
construction cgntended for, it forces us to enlarge the crim- 


inal jurisdiction of the mayor, from the corporate limits to 
Vou. LXvut. 
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which the charter confined it, to the body of the county ; for 
the act confers jurisdiction of all misdemeanors committed 
in said counties. It leads to another singular result. While 
it confers criminal jurisdiction throughout the whole county, 
it makes no provision for enlarging the civil jurisdiction. 
That remains as it was first conferred. We cannot think the 
legislature intended, in this indirect way, to effect such radi- 
cal change in the territorial area, over which the mayor could 
exercise jurisdiction. 

Should it be contended that, because the city charter of 
Huntsville confers on the mayor the powers and duties of a 
justice of the peace within the corporate limits, the effect of 
the act of February 8, 1877, is to clothe him with “ original 
jurisdiction concurrent with the Cireuit Court, of all misde- 
meanors committed,” not in the county, but within the cor- 
porate limits of Huntsville, I confess myself a stranger to all 
rules of construction, by which such conclusion can be 
reached. The statute alone confers the jurisdiction, and 
without the statute, justices have no such jurisdiction. The 
jurisdiction conferred is “all misdemeanors committed in 
said counties.” What words in the statute authorize the in- 
terpretation, that similar jurisdiction was conferred on an- 
other magistrate, not specially mentioned, but to be exer- 
cised only in a fractional part of the county, less probably 
than one per cent. of the entire territorial area? The stat- 
ute says, all misdemeanors committed in the county. The 
supposed interpretation supplies the words, ‘ and the mayor 
of Huntsville shall have original jurisdiction concurrent with 
the Cireuit Court of all misdemeanors committed within the 
corporate limits of the city of Huntsville.’ Can construction 
supply so important a clause as this? Does not the necessity 
for resorting to so strained a construction, demonstrate that 
the legislature never intended to confer this enlarged juris- 
diction on the mayor ? 

But if the construction contended for were correct, it would 
not relieve the defendants in the present cases. The pleas 
of former conviction, to which demurrers were sustained, 
would still fail to show the mayor had jurisdiction of the 
cases. In the affidavits upon which the mayor issued his 
warrants, the charge is, that the defendant, before the filing 
of the affidavit, did in the county of Madison, bet at a game 
of cards. On this charge the defendants were arrested, tried, 
pleaded guilty, and were fined. It is neither pleaded, nor 
any where shown in the transcript made part of the plea, that 
the betting took place within the corporate limits of Hunts- 
ville, and hence the proceedings before the mayor, even on 
the construction of the statute last above supposed, fails to 


» 
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show he had jurisdiction to try the causes. The demurrers 
were rightly sustained. 

There is another argument against the construction 
claimed, almost as convincing as that mentioned above. The 
jurisdiction is expressly conferred on justices of the peace 
and notaries public having like powers. If, as the argument 
asserts, the phrase, ‘justicés of the peace, is broad enough 
to embrace the mayor, because he possesses the jurisdiction 
of a justice, why was it not considered comprehensive 
enough to include notaries public, who, to the extent provided 
in the statute, certainly have as large jurisdiction as the 
mayor could clain? Why name notaries, and omit the 
mayor, if both were intended to be embraced?  Jnclusio 
unins est exclusio aiterius. 

We feel it our duty to call attention to another phase of 
this statute, which may become a subject of contention. 
The language of the Constitution—article VI, section 26—un- 
der which notaries public, with power ‘ to hear and determine ’ 
are appointed, is as follows: “The Governor may appoint 
one notary public for each election precinct in counties, and 
one in each ward of cities of over five thousand inhabitants, 
who, in addition to the powers of notary, shall have and ex- 
ercise the same jurisdiction as justices of the peace within 
the precincts and wards for which they are respectively ap- 
pointed.” Section 1325 of the Code speaks of the appoint- 
ment of notaries of both classes—defines their term of office, 
and characterizes them as notaries public for each county. 
We have not examined, but suppose notaries with the juris- 
diction of justices, are appointed for particular precincts and 
wards. The act we have been construing confers jurisdiction 
of all misdemeanors committed in said counties. Does this 
enlarge the local jurisdiction of the notary, or can it do it? 
We ask these questions, without intending to answer them. 
They might have been considered in Carroll v. The State, 58 
Ala. 396, but they were not, in the form above presented. 
As we have said, it is not our purpose to intimate au opiuion 
upon them at this time. 

The fine imposed by the mayor in each of these cases was 
twenty dollars. The minimum fixed by statute for the 
offense here charged—betting at a game of cards, &c.—is 
fifty dollars.—Code of 1876, § 4209. If the mayor had had 
jurisdiction, he should not have imposed a fine of less than 
fifty dollars. 

The County Court committed no error in allowing the 
amendment of the charge or statement.— Blankenshire v. The 


State, at the present term. 
Affirmed. 





— ae Oe 


od i. 


S cago 











PD pate 


Maer 





1880. | OF ALABAMA. 35 


{Bonner et al. v. Young. ] 


Bonner et al. v. Young. 
Bill in Equity for the Recovery of Legacies. 


1. Re-evamination of witness without an order; deposition will be sup- 
pressed.—When a witness is re-examined, without an order for that 
purpose, his deposition will be suppressed on motion; but when no mo- 
tion is made, the party seeking to suppress the deposition relying on 
objections made when filing cross interrogatories, which are not called 
to the attention of the Chancellor, the case will not be reversed because 
of such irregularity in taking the deposition. 

2. Sworn plea; rule that execution of written instrument foundation of 
suit must be denied by, applies inequity.—The statute which renders a writ- 
ten instrument, which is the foundation of a suit, self-proving, unless 
the execution thereof is denied by a plea, verified by the party charged 
with its execution, or by whom it purports to have been executed, is ap- 
plicable to suits in equity as well as to suits at law. “ 

3. Legacy for particular purpose ; is not conditional and legatee may re- 
COVET, when appropriation impossible. —A legacy given for a particular 
purpose is not conditional, and if, without fault on the part of the lega- 
tee, the intended appropriation becomes impossible he may recover it, 
for such appropriation is but secondary and does not form a part of the 
substance of the gift, unless an intention that it shall be so regarded is 
clearly expressed, or necessarily implied. 

4. Legacy; in what court recorered.—U nder the présent statute (Code, 
§ 2634), which is an affirmation of the common law, no action at law can 
be maintained for the recovery of a legacy, except on proof that the ex- 
ecutor has assented to it; until such assent the legatee must resort to a 
court of equity. 

5. Legacy; when statute of limitations can not be pleaded in bar to g bill 


for recovery of. —The executor holds in trust for the legatee until a dis- 


claimer, disavowal, or repudiation of the trust, of which the legatee has 
notice, and when no such disclaimer is shown the statute of limitations 
can not be pleaded in bar of a bill for the recovery of a legacy. 

6. Sureties on executor’s bond; when statute of limitations begins to run 
in favor of. —The statute of limitations begins to run in favor of the sure- 
ties on the bond of executors and administrators from the time of the 
judicial ascertainment of the liability of the principal, and where the 
trusts of the administration continue, although the executor fails to pay 
legacies, there is no act or omission which fixes the liability of the sure- 
ties, and the statute of limitations is not available to them in bar of a 
bill to recover legacies. 

7. Legacy; when presumed to have been paid.—The lapse of twenty 
yeats from the time when a legacy becomes payable, without claim or 
demand by the legatee, and without recognition of the right by the ex- 
ecutor, creates a presumption of its payment. 


AppEaL from Wilcox Chancery Court. 

Heard before Hon. CHarLes TURNER. 

This was a bill in equity filed October 25, 1876, by Samuel 
O. Young against John C. and Robert E. Young, as executors 
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of the last will of Samuel Young, deceased, and against them 
individually, aud also against Jos. H. Bonner and Thos. G. 
Jenkins, as sureties on the boud of J. C. and R. E. Young, as 
executors. Samuel Young, the grandfather of complainant, 
died in May, 1856, leaving a last will, in which was this pro- 
vision: “I give to the son of my son, 8. O. Young, the sum of 
one thousand dollars, said sum to be held by my executors, 
without interest, until he becomes of age. I further give to 
the son of S. O. Young the further sum of five hundred dol- 
lars, to be applied to his education, said education to be re- 
ceived at Erskine College, South Carolina.” The complain- 
ant, who was the person alluded to in this clause of the will, 
became of age January 1, 1869, and had never received any 
part of these legacies. Letters testamentary were issued to 
J.C. aud R. E. Young, as executors of the will, in June, 1856, 
and they took possession of the property of the estate, which 
was amply sufficient to pay all claims against it, and the leg- 
acies, but they did not inform complainant of the legacies, 
nor did they ever file any inventory or make any settlement 
of the estate, but converted the assets to their own use. The 
bill averred these facts, stating also that the executors were 
insolvent; that J. H. Bonner and Thos. G. Jenkins were sure- 
ties on the bond of said executors, and prayed for discovery, 
an account, and for a recovery of the legacies. There were 
decrees pro confesso against the executors, but the sureties 
interposed a demurrer on the ground that the complainant 
had an adequate remedy at law against the sureties, as they 
were not alleged to be insolvent. [his demurrer was over- 
ruled. Thos. G. Jenkins answered the bill, but not under 
oath, and denied the genuineness of his signature as found 
on the bond of the executors. Jos. H. Bouner answered, 
alleging that he signed the bond because it was represented 
to him that Jenkins had already signed it, and claiming that 
as Jenkins had not signed the bond he was absolved from 
liability on it. Both sureties relied on lapse of time as a de- 
fense to the bill, setting up by plea the statute of limitations 
of six years, and the staleness of the demand. The evidence 
sustained the case made by the bill, and in the view taken 
by the court as to the execution of the bond by the surety, 
the testimony on that point need not be stated. R E. Young 
was examined as a witness for complainant, and was subse- 
quently re-examined on another commission, issued without 
any order of the court for that purpose. The respondents 
objected to the evidence thus taken, but it does not appear, 
from the record that any action was had on the objeetions by 
the Chancellor. On the hearing the Chancellor rendered a 


decree that complainant “was entitled to have and recover of 
Vou, LXVII. 
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said exeentors and their sureties the aforesxid legacies, with 
interest thereon, from January 1, 1869.” The Chancellor 
then computed the amount due, without a reference to the 
register, and ordered execution to issue therefor. The errors 
assigned are, overruling the pleas of the statute of limita- 
tions, and of the staleness of the demand. the action of the 
court as to the deposition of R. E. Young, and the decree 
rendered. 


S. J. CumMina, for appellant.—The second deposition of R. 
E. Young should be suppressed; he had already been ex- 
amined ; jt was taken without affidavit, order of court, or 
order by the Register.—1 Dan. Ch. Pl. & Pr., Cooper’s Ed., 
Sec. 18 p. 952. The evidence in the cause did not sustain the 
decree of the court as to the signature of defendant, Jenkins, 
to the bond.—Airksey v. Kirksey, 41 Ala. 626. If the signa- 
ture of Jenkins was a forgery the co-surety, Bonner, would not 
be liable on the bond.—Seele y uv. The People, 27 [ll. i173. It 
was not necessary that the answer should have been sworn to 
in order to raise the question of the signature of Jenkins to* 
the bond. Sections 3035 and 3036 of the Code do not apply 
to equity cases. The sections in Clay’s Digest, p. 340, 
$$ 152, 153, under which Holman v. Bank of Norfolk, in 12 
Ala. 367, was decided, is much wider than the sections in the 
Code. The boud given by the executors is not “the founda- 
tion of the suit.” The demand is stale ; the will was pro- 
bated in June, 1856, letters testamentary were issued June 
9th, 1856, and this bill was filed October 25th, 1876.— Harvi- 
son v. Heflin, 54 Ala., and cases there cited. 

The question of the statute of limitations of six years 
turns on the construction of paragraph 7, § 3226, of the Code 
of 1876. The misfeasance, or m: amnion, of the principals 
in this case, consisted in not paying over the legacies to ap- 
pellee at the time they fell due ; the legacy of $500 fell due 
eighteen months after grant of letters testamentary, June 9th, 
1856; the legacy of $1,000 when the legatee became of age, 
January Ist, 1869. Cases relied upon requiring a judicial 
ascertainment before the statute begins to run, are cases 
where there was no will, and a final settlement had to be 
made to ascertain how much was due each distributee, or 
whether or not they were entitled to a rng ee v. 
Flinn, 47 Ala. 481; Fretwell v. McLemore, 52 Ala. 124; Jones 
v, Ritter, 56 Ala. 270. There was nothing in this case to be 

“judicially ascertained.” After the eighteen months the leg- 
acy of five hundred dollars could have been sued for (Code, 
§ 2475), and, on the legatee’s coming of age, the legacy of 
one thousand dollars could have also been sued for. "Whee 
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ever the right of action accrues, and there is some one to 
bring suit, the statute of limitations begins to run, whe ‘re no 
disabilities intervene. —Angell ou Lim. (last Ed. ) ch: ap. 6, § 42, 
&e.; Lvey v. Owen, 28 Ala. 642. Both legacies are specific as 
to amount and time, and the statute applies to them, at least 
in favor of sureties. — Ane v. Bloodgood, 7 Johns. Ch. Reps. 
90; Young v. Cook, 36 Miss. 320; Songer v. De Meyer, 2 Paige, 
Ch. R. 574; Buchan v. James, 1 Spear’ s Eq. (S. C.) 375 ; Angell 
on Lim. (last Ed.) Ch. 16, $3 170,171. To exempt a trust 
from the bar of the statute it must, first, be a direct trust; 
second, it must be of a kind belonging exclusively to the juris- 
diction of a court of equity; and third, the question must 
arise between the trustee and cestui que trust.—Angell on 
Lim. (last Ed.) Ch. 16, § 166. 

The rule Jaid down in Roper on Legacies does not apply 
to the legacy of five hundred dollars. The directions as to 
where and how it was to be expended were limitations, and 
acted as a destruction of the gift, unless the terms were com- 
plied with. df the money was not expended as directed, it 
was lost to the legatee. A legacy may vest where the condi- 
tion is subsequent, subject to be divested on the non-per- 
formance of the condition. The appellee has never complied 
with the condition.—2 Redfield on Wills (3d Ed.) § 7, marg. 
p. 75, &c. A condition is not regarded as impossible because 
it is out of the power of the devisee to perform it. It is only 
when it becomes physically impossible of performance. 
2 Story’s Eq. Ju. § 1305; Faulk v. Houlditch, 1 B. & B. 248 ; 
In re Hodge, Law Reps. 16 Eq. 92 ; Powell v. Rawle, Law 
Reps. 18 Eq. 243. The doctrine insisted on by complainant 
in this case is somewhat similar to the doctrine of “cy pres,” 
which is not regarded with favor in this State. 


Cocnran & Dawson, for appellee.—(No brief for appellee 
came into the hands of the reporter.) 


BRICKELL, C. J.—The re-examination of R E. Young, 
without obtaining an order for that purpose, was irregular, 
and the deposition procured upon it, would doubtless have 
been suppre:sed, if a motion for that purpose had been made. 
But none appears to have been made, the appellants con- 
tenting themselves with the objections interposed, when filing 
cross-interrogatories, which were not called to the attention 
of the Chancellor, and upon which no action was invoked. 

2. The statute renders every written instrument, the 
foundation of suit, self-proving, unless the execution thereof 
is denied by a verified plea, by the party who is charged 


with having executed it, or by whom it purports to have been 
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executed.—Code of 1876, $ 3036; Wimberly v. Dallas, 52 Ala. 
196. The statute, it is true, is found in the chapter of the 
Code devoted to evidence, in proceedings in civil actions m™m 
courts of common law. The rules of evidence are, as to mat- 
ters of fact, (uot the mere manner of procuring and intro- 
ducing it,) substantially the same in courts of law and of 
equity. The former statute, of wiuich the pregent is a sub- 
stantial re-enactment, was held applicable as well to suits in 
equity as to suits at law.— Holman v. Bank of Norfollr, 12 
Ala. 56. The fact of the execution of the boud by Jenkins 
not having been put in issue by a verified plea, must be re- 
garded for all the purposes of this suit as admitted. We 
shall not, therefore, look into the evidence, to ascertain 
whether it established that the subsciiption to the bond is 
his genuine signature. 

3. The motive and purpose of the legacy of five hundred 
dollars, was the education, or a contribution to the expenses 
of the education of the legatee, at Erskine college. It was 
not the fault of the legatee, that it was uot applied to that 
purpose. T..e application of it, or its payment to a guardian 
of the legatee, who was a minor, and by whom the applica- 
tion could be made, or if he was neglectful, compelled, was a 
duty resting upon the executors. It would be strange if the 
default of the executors could work a lapse or failure of the 
gift. There are no words of condition, no qualification an- 
nexed to the legacy, and no gift over in any event. A legacy 
given to a person for a particular purpose, is not conditional ; 
and if without fault on his part, the intended appropriation 
becomes impossible, he will nevertheless be entitled to re- 
ceive it. The reason is, that the gift being primarily for his 
benefit, the manner of its appropriation is but secondary ; 
does not enter into and form part of the substance of the gift, 
unless an intent that it should be so regarded is clearly ex- 
pressed, or may be matter of necessary implication.—2 
Lomax Ex’rs, 141; Rowlett v. Rowlett, 5 Leigh, 29. 

4. Until the asseut of t':e executor, there is not in the ab- 
sence of statutes providing otherwise, any remedy for the 
recovery of a legacy, elsewhere than in a court of equity. 
3 Redf. Wills, 308. The statute of 1806, (Clay’s Digest, 226, 
$ 27,) provided that a residuary legatee should have an ac- 
tion of account against an executor; and that “any person 
having a legacy bequeathed in any last will and testament, 
may sue for and recover the same, at common law.” Under 
the influence of this statute, it was held in Wood v. Wood, 3 
Ala. 756, that as there was a concurrent remedy in law and 
in equity for the recovery of legacies, the statute of limita- 
tions applied in both forums ; and that the lapse of six years 
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from the time when a legacy ought to have been paid, was a 
bar to a bill in equity for its recovery That statute was not 
carried into the Code, but in lieu of it the rule of the com- 
mon law was enacted and declared, that an action at law can 
be maintained only upon proof that the executor has assented 
to the legacy.—Code of 1876, § 2634. It has long been the 
settled doctrine, that the statute of limitations cannot be 
pleaded in bar of a bill for the recovery of a legacy, for the 
plain reason that until a disclaimer, or repudiation, or dis- 
avowal, of which the legatee has notice, the executor holds 
in trust for the legatee, and there is no room for tle opera- 
tion of the statute—no adverse holding, or no hostile rela- 
tion.—Ang. Lim. § 90; 3 Redf. Wills, 308. There was no as- 
sent of the executors to the legacies made known to the 
legatee ; nor was: there any disclaimer, disavowal or repu- 
diation of the trust by them, of which the legatee had no- 
tice. 

5. Nor can the statute of limitations be invoked by the 
sureties. The time from which the bar of the statute is com- 
puted as to the sureties of a public officer, or of an executor, 
or administrator, or guardian, is from the omission or act of 
the principal, which fixes their liability. -Code of 1876, 
§ 3226. Until there was a judicial ascertainment of the lia- 
bility of the executors to pay the legacies, the trusts of the 
administration continuing, and an omission to discharge that 
liability there was no act or omission which fixed the lia- 
bility of the surety.— Fretwell v. M-Lemore, 52 Ala. 124. Nor 
is there room for a presumption of payment of the legacies 
from the lapse of time. The lapse of twenty years from the 
time when a legacy becomes payable, without claim or de- 
mand by the legatee, and without recognition of the right by 
the executor, will doubtless create a presumption of payment 
of a legacy, as it will of satisfaction of a judgment, bond, or 
mortgage, or the extinguishment of a trust. That period had 
not elapsed when the present bi'l was filed. We find no 
error in the record, prejudicial to the appellants, and the 
decree is affirmed. 
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Wilson v. The State. 


Carrying Concealed Weapons ; Indictment under Section 4109 of 
the Code of 1876. 


1. ‘Traveling’ and “setting out on a journey’? construed.— Travel- 
ing’ and ‘setting out on a journey’’ are used in the statute in the popu- 
lar meaning of the terms, and it is impossible to lay down any unbend- 
ing rule or determine the distances which will characterize the act as a 
journey or the actor as a traveler. Much must depend on the cir- 
cumstances of each particular case 

2. Same; what circumstances may constitute.—The tact of leaving the 
neighborhood of one’s immediate acquaintances and friends, going among 
strangers, and, possibly, the purpose and object in view, are cireum- 
stances to be weighed by the jury in determining whether the defendant 
was traveling, or setting out on a journey, soas to excuse the carrying of 
Weapons concealed about his person. 

3. Carrying concealed weapons; charge of judge on a trial for. 
There may be cases so plain that the presiding judge may, as mat- 
ter of law, instruct the jury that the defendant was or was not travel- 
ing or setting out on a journey. But, when the only evidence in the 
case was, that defendant was setting out by railroad to a place in an- 
other county, distant by railroad forty miles, and by dirt road twenty 
miles, and the court charged the jury this was not setting out ona 
journey,—Held, error. (The majority of the court go further, and hold 
that if this testimony be believed, defendant was setting on a journey. | 


AppEAL from Bullock Cireuit Court. 

Tried before Hon. H. D. Ciayron. 

Appellant was indicted at the Spring Term, 1881, of the 
Bullock Cireuit Court, for carrying a pistol concealed about 
his person. The act for which he was indicted was done be- 
fore the enactment of the statute of February 19th, 18381, 
aud the indictment was found under section 4109 of the 
Code of 1876. 

It appears from the evidence that the defendant carried a 
pistol coucealed about his person at Mitchell’s Station, in 
Bullock county, on the 29th day of February, 1881. The 
defendant proved that at this time he was in the act of 
starting from Mitchell’s Station to go to Hickory Bend by 
railroad, and by way of Montgomery, Alabama, in search of 
a negro who had stolen money from him a few nights before ; 
that Mitchell’s Station is about twenty-five miles from Mont- 
gomery, on the Montgomery & Eufaula Railroad ; that Hick- 
ory Bend is about fifteen miles from Montgomery, on the 
Western Railroad, and that the way by Montgomery was at 
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that time the route usually traveled from said Mitchell’s Sta- 
tion to said Hickory Bend; that, by the dirt road, Hickory 
Bend is about twenty miles from Micheli’s Station. Upon 
this evidence the State asked a c!-arge instructing the jury 
that if the evidence only showed that the defendant was set- 
ting out by railroad from slitchell’s Station to Hickory Bend 
by way of Montgomery; that Hickory Bend was only forty 
miles from Mitchell’s Station by railroad, and only twenty 
miles by dirt road, that this was not setting out on a journey 
within the meaning of the statute. This charge the court 
gave, and the defendant excepted. The defendant asked a 
charge asking instructions the reverse of those asked by the 
State, and the court refused to give the charge, and defendant 
excepted. The jury brought in a verdict of guilty as charged. 
The rulings of the court in giving the charge asked for by 
the State, and refusing the charge asked for by the defendant, 
are here assigned as error. 


H. C. Tompxtns, Attorney-General, for the State. 


STONE, J.—The act for which the defendant in this cause 
was indicted, was done before the enactment of the statute 
of February 19th, 1881.—Pamph. Acts, 38. Hence, this case 
is governed by section 4109 of the Code of 1876. 

The question, what constitutes a journey, under our stat- 
ute, has been several times before this court.—L ckett v. The 
State, 47 Ala. 42; Eslava v. The State, 49 Ala. 355; Gholson 
v. The State, 53 Ala. 519; Coker v. The State,53 Ala. 95. The 
ease of Gholson v. The State, is republished in 25 Amer. 
Rep. 652, to which is appended a note of many decisions 
bearing on a kindred question. The English decisions 
therein referred to, were rendered on a very different statute, 
having a different object. So of the erases from Massa- 
chusetts. The case of Waddell v. The State, 37 Tex. 354, 
was for carrying a pistol, under a statute somewhat like, yet 
differing fiom ours. Going very short distances--ridicu- 
lously short, in some of the cases—are held to constitute per- 
sons travelers under their statutes. TZ'raveling, and setting 
out on a journey, are the descriptive words employed in the 
exception to our statute. These words are used in their pop- 
ular sense, and it is impossible to lay down any unbending 
rule, or determinate distance, which will unerringly charac- 
terize the act as a journey, or the actor as a traveler. Much 
must depend on the circumstances of each particular case. 
In Gholson’s case, this court approved the language of the 
dissenting opinion in Lockett’s case, that “the distance of 


travel was intended to be such as would take him beyond 
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the circle of his general acquaintance, and amongst strangers, 
for whose conduct he was in no wise responsible, either by 
precept or example, and agaiust whom he was not protected 
by the consideration we exhibit for those whom we know.” 
So, in Coker’s ease it was shown the defendant had traveled 
from his own county, across a second, and into a third, 
among strangers, and it was conceded, rather than decided, 
that this constituted him a traveler. 

We think that leaving the neighborhood of one’s immedi- 
ate acquaintances and friends, and going among strangers, 
and, possibly, the purpose and object had in view, are cir- 
cumstances to be weighed by the jury in determining 
whether the defendant was traveling, or setting out on a 
journey, so as to excuse the carrying of weapons concealed 
about the person. And while there may be cases so plain 
that the presiding judge might, as matter of law, instruct the 
jury that the defendant was or was not traveling, or setting 
out on a journey, we do not think the present case justified 
the affirmative charge givep by the court. The instruction 
was, that if the only evidence was that the defeudant was 
setting out by railroad from Mitchell’s Station [in Bullock 
couuty| to go to Hickory Bend [in Elmore county] by way 
of Montgomery [in an intervening county|—that Hickory 
Bend was only about forty miles from Mitchell’s Station by 
railroad, and only about twenty miles by dirt-road, that was 
not setting out on a journey when he left Mitchell’s Station. 
This was equivalent to asserting that the excuse offered, if 
fully believed, was not sufficient in law. We all think this 
charge was erroneous. A majority of the court go further, 
and hold that under the testimony in this cause, if believed, 
the defendant was setting out on a journey. 

Reversed and remanded. 


Heard v. Harris. 
Action for False Imprisonment. 


1. Justice of the peace; technical accuracy not required in proceedings 
before.—In judicial proceedings before a justice of the peace, technical 
accuracy is not required; and, when collaterally assailed, if their mean- 
ing can be satisfactorily ascertained, imputing to the words used their 
ordinary signification, and no want or excess of jurisdiction appears, 
they must be sustained. 

2. Same; acting in official capacity not liable for damages.—A justice 
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of the peace is within the general principle which holds a judicial ofti- 
cer, when acting in his official capacity, not liable to a civil action for 
damages at the suit of the aggrieved party; and when such an action is 
brought against him, the question for decision is not whether his acts 
were lawful, but whether he had jurisdiction of the person and of the 
subject matter. 

3. Same ; jurisdiction appearing, not liable for damages.—Where a 
person complains, on oath, before a justice of the peace, ‘*that A. B. has 
threatened and laid hands of violence on him, and that he fears and 
does believe that the said A. B. will kill him, from the fact that his life 
was already endangered from a wound inflicted by the said A. B.; 
whether this be construed to charge an assault and battery, or to show 
a necessity for proceedings to keep the peace, it gives the justice juris- 
diction of the subject matter, and authorizes him to issue his warrant 
for the arrest of the person complained of ; and the warrant having 
been executed, and the defendant brought before him, it is his duty to 
investigate the charge; and if in his judgment, from the evidence ad- 
duced, there is reason to fear that the defendant will commit an offense 
on the person complaining, to require him to find sureties to keep the 
peace, and to commit him to jail until such sureties are given; and his 
Jurisdiction thus appearing on the face of the proceedings, defects in the 
mittimus are mere irregularities, and cannot subject him to a civil ac- 
tion for damages aiter the defendant has obtained his discharge on 
habeas corpus. 

© 
AppEAL from the Cireuit Court of Perry. 
Tried before the Hon. Grorce H. Crata. 


The facts are sufficiently stated in the opinion of the court. 


Mopawet. & WaLTHatt, and James F. Batey, for appel- 
lant.—A justice of the peace is not liable to a civil action for 
errors of judgment on the trial of a cause within his jurisdic- 
tion, nor is he liable for irregularities in process issued by 
him as such justice.—ZJrvin v. Lewis, 56 Ala. 190: Hamilton 
v. Williams, 26 Ala. 527; Busteed v. Parsons, 54 Ala. 393; 
2 Sanders Pl. & Ev. 613; Weaver v. Devendor/, 3 Denio, 117 ; 
Floyd v. Barker, 12 Rep. 23; Linning v. Bentham, 2 Bay, 1; 
Yates v. Lansing, 9 Johns, 414; Pratt v. Gardner, 2 Cushing, 
68 ; Steele v. Dunham, 26 Wisconsin, 396; Yates v. Lansing, 
5 Johns. 282; Wilson v. The Mayor, 1 Denio, 599 ; Cunning- 
ham v. Bucklin, 8 Cow. 178; Barhyte v. Sheppard, 35 N. Y. 
242; Broom’s Leg. Max. m. p. 62; Jordon v. Hansen, 49 N. 
H. 202; Little v. Moore, 1 Southard, 74; Phelps v. Sill, 1 
Day, 328 ; Parmalo v. Baldwin, 1 Conn. 317; Peale v. County, 
1 McCord, 106; Clarke v. Spicer, 6 Kansas, 440; Kennedy v. 
Barnett, 64 Pa. 141; Kelly v. Dresser, 11 Allen, (Mass.) 31 ; 
Downing v. Herrick, 47 Maine, 462; Downer v. Lent, 6 Cal. 
94 ; Alexander v. Card, 3 R. I. 145; Evans v. Foster, 1 N. H. 
377 ; 1 Chitty’s Pl. 68 ; 13 Wallace, 350. 

In the case of Hammond v. Howell, 1 Mod. 184, 2 Mod. 218, 
the court held, that the bringing of the action was a greater 


offense than the imprisonment of the plaintiff, for it was a 
VoL. LXVII. 
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bold attempt, both agaiust the government and justice in 

general. : 

In Taaffe v. Downes, in Ireland in 1813, Mr. Justice Moyne, 
said: “If you once break down the barrier of the dignity of 
our courts, and subject them to an action, you let in upon the 
judicial authority a wide, wasting and harrassing prosecution, 
and establish its weakness in a degrading responsibility.” 
And the Justice observed, that no action of the kind was ever 
sustained, and save one in London and one in Ireland, nore 
was ever attempted. This case is given in a note in 3 Moore’s 
Privy Council Cases, 41. 

The complaint, the warrant of arrest, and the miftimus 
issued by appellant as justice of the peace, are defective in 
form, but these defects are mere irregularities, and such de- 
fects in form are declared to be mere irregularities by this 
court in the case of Lx parte Henry Sanvin, 51 Ala. 34; 
Wyman v. Campbell, 6 Porter, 237. 


Brown & Hoacte, for appellee. (No briefs on file.) 


BRICKELL, C. J.—This was an action for false imprison- 
ment, in which the appellee was plaintiff, and the appellant 
was defendant. The special pleas, to which demurrers were 
sustained, justify the acts complained of, upon the ground 
that they were judicial, done by the defendant, while in the 
exercise of his jurisdiction as a justice of the peace. The 
material facts, as shown by the pleadings and evidence, are, 
that on the 14th November, 1878, one Zebadee Harris, on 
oath complained to the appellant as a justice of the peace, 
that the appellee had threatened and laid hands of violence 
on him, and that he feared and did believe the appellee 
would kill him, from tlie fact that his life was already endan- 
gered from a wound inflicted by the appellee. On this com- 
plaint the appellant, as justice, issued a warrant commanding 
the arrest of the appellee, reciting that he was charged with 
threatening, and laying hands of violence on said Zebadee, 
endangering his life. ‘The appellee was arrested, an examina- 
tion was had, and it was adjudged that the appellee should 
find sureties in the sum of one thousand dollars, to keep the 
peace for and during the term of twelve months, towards all 
the people of this State, and particularly towards said Zeb- 
adee Harris. Failing to find such sureties, the appellant 
issued a mittimus, in the following terms : 

“State of Alabama, Perry county. To the jailor of said 
county: On the examination of William F. Harris, charged 
with the offense of laying hands of violence upon the person 
of Zebadee Harris, and having injured him by a wound in- 
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flicted upon Z. Harris so that Z. Harris says that his life is 
ia danger ; it appearing that such offense has been com- 
mitted, and there is sufficient cause to believe that Wm. F. 
Harris i is guilty thereof, you are hereby commanded to re- 
ceive him into your custody, and detain him until he gives 
and executes a bond of $1,000.00. with good and sufficient 
surety, or until he is legally discharged. Given under my 
hand, this 16th day of November, 18738.” (Signed,) “ Jesse 
M. Heard, justice of the peace.” 


The appellee was committed to jail, and confined for two 
days, when he was liberated on /beas corpus. 

Justices of the peace are clothed with a large civil and 
criminal jurisdiction ; the one limited by the amount in con- 
troversy ; the other, by the character of the proceedings and 
the nature of the offense charged. The civil jurisdiction is 
derived from the Constitution, though legislation is neces- 
sary to render its exercise effectual. The general assembly 
have power to confer on them (which has been exercised), 
final jurisdiction of misdemeanors by express provision of 
the Constitution ; and independent of express constitutional 
provision, they have from the earliest history of the State 
government, conferred on them jurisdiction of quasi criminal 
proceedings, such as the requisition of sureties to keep the 
peace, search warrants, &c. So as conservators of the public 
peace, they have been clothed with jurisdiction to inquire 
into the commission of all offenses, whether of misdemeanor, 
or of felony, and when there is probable cause to believe an 
offense has been committed, and the person charged is gailty 
thereof, to hold him to answer before the proper tribunal 
having fival jurisdiction. They are elected by the voters 
residing in the different precincts of the county, and learning 
in the law is not declared a qualification for the office. ‘The 
confidence of the voters, in their integrity, impartiality, in- 
telligence, and sound judgment, moves to their election. No 
judicial officers are drawn so closely into dealing with the 
every day affairs and transactions of all classes of the com- 
munity ; and if technical accuracy in their proceedings was 
exacted, unnecessary litigation would be encouraged, distrust 
of the operation and validity of their judgments would be in- 
troduced, and their usefulness as judicial officers impaired, if 
not destroyed. When reading all their proceedings in a par- 
ticular matter in connection, and giving to their words the 
signification which would be ordiuarily imputed to them 
when employed in the like connection, the meaning can be 
satisfactorily ascertained, and there is no want or excess of 
jurisdiction, and the proceedings are collaterally assailed ; 
they must be supported, though if the form prescribed by the 
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statutes had been pursued, there could not have been room 
for doubt or uncertainty. Their proceedings cannot be di- 
rectly assailed for irregularity—all irregularity is harmless, 
because when the judgment rendered is presented on appeal 
for revision, the whole matter is opened, and the cause is 
tried de novo, as if it was an original proceeding in the appel- 
late court to be heard and tried on i's merits, without an in- 
quiry into the manner of its introduction. The present pro- 
ceedings, it may be admitted, are in a very questionable shape; 
are wanting iu clearness and accuracy, and manifest a negli- 
gence in the observanee, or in the expression of the observ- 
ance of the statutes, which is to be regarded. Yet, we cannot 
doubt, that they disclose that they were had on a complaint 
intended to charge, and which the appellant in his judicial 
capacity, accepted and construed as charging the appellee, 
with having threatened, or being about to commit an offense 
on the person of Zebadee Harris. Of such a complaint the 
appellant, as justice, had jurisdiction, and it was within his 
jurisdiction to issue thereon a warrant for the arrest of the 
appellee. The warrant having been executed, and the ap- 
amey being personally present, it was the duty of the appel- 
ant to hear evidence on both sides, and if from the evidence, 
there was in his judgment just reason to fear that the appel- 
lee would commit an offeuse on the person complaining, to 
require from the appellee sureties to keep the peace. If 
sureties were not given, it was a duty to commit the appellee 
to jail until they were given, “specifying in the warrant of 
commitment the cause thereof, the time he is required to keep 
the peace, and towards whom particularly, as also the sum in 
which security is required.”—Code of 1876, $$ 4025-35. 

It is certainly the settled law of this State, that for acts 
done in a judicial capacity, a judge, whether ofa court of 
general, or of inferior jurisdiction, shall not be made answer- 
able in a civil action at the instance of a party claiming to be 
aggrieved thereby.— Busteed v. Parsons, 54 Ala. 303 ; Irvin v. 
Lewis, 56 Ala. 190; Woodruff v. Stewart, 63 Ala. 206. This 
is no more than a repetition of an ancient maxim of the com- 
mon law, said to be as old as the law itself, that such as are 
made judges, shall not be criminally accused, nor made lia- 
ble for that which as judges they may do. In the practical 
application of the maxim, individuals in particular instances 
may suffer irreparable injury. But the injury cannot be re- 
dressed, without subjecting the community at large to evils 
which cannot be borne, if the community is not reduced to 
anarchy. Whether it be true or not, the personal protection 
the maxim affords, is confined when the authority of an in- 
ferior judicial officer like a justice of the peace is drawn in 
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question, to matters within their jurisdiction ; or whether he 
is entitled to protection because he may have erroneously 
adjudged he had jurisdiction; and whether at his peril, he 
adjudges that question, we do not consider. The inquiry is 
not in any case whether the act done was lawful, but it is 
whether et the time it was done, there was jurisdiction of the 
person and of the sulject matter. As to the person, there 
cau be no question of the jurisdiction of the justice in this 
case. The appellee was before him ; and whether the charge 
was of an assault and battery, or of a necessity that the pre- 
vention of a breach of the peace should be guarded against, 
the appellant had jurisdiction of the subject matter. Whether 
it was th® one, or the other, the appellant had jurisdiction 
and was bound to adjudge. Whether he erred in adjudging 
it the one, or the other, is immaterial. It was an error of 
judgment, and protection against errors of judgment, is the 
immunity the law affords him.— Craig v. Barnett, 32 Ala. 728. 
The jurisdiction appearing on the face of the proceedings, 
the issue of a mittimus not corresponding to the terms of the 
statute, is error and irregularity, which cannot convert the 
appellant into a trespasser. 

It is obvious the Cireuit Court erred in sustaining the de- 
murrer to the special pleas, and in refusing on request to 
charge the jury the appellee was not entitled to recover. 

Reversed and remanded. 


The New Orleansand Selma Railroad 
Co. and Immigration Association 
etal. v. Jones. 


Statutory Real Action. 


1. Eminent domain; compensation to owner requisite to the exercise of 
right of. —When lands are sought te be condemned, under any ad quod 
damnum proceeding, the Constitution (Art. I, § 24,) makes the pre- 
payment of just compensation therefor a condition precedent, without 
which the title of the owner to the land, or any easement therein, is not 
divested or affected. 

2. Same; owner of lands may waive pre-payment of compensation for 
lands taken under right of. —The owner in such ease, may, if he is sui 


juris, waive the right to exact pre-payment of damages by consenting, 


expressly or by clear implication, to extend a credit to the person con- 
demning, allowing the damages to remain as a debt ; but such-waiver 
is not to be inferred without a clear indication, by words or acts, that the 
owner will not insist on his constitutional right. 

Vou, LXVIm. 
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3. Same; when owner of lands estopped from demanding pre-payment 
of damages Jor lands taken under exercise of right of. —When, however, 
the owner has knowledge of the fact that a company is proceeding to 
locate and construct their road on his land and allows them to expend 
large sums of money in improvements for this purpose, without inter- 
fering or forbidding them to proceed, he is estopped from evicting them 
by ejectment. 

4. Ejectment; when land owner may maintain against railroad com- 
pany taking land without condemnation.—The unauthorized entry of a 
railroad company by its agents on another’s land without the statutory 
proceedings for condemnation, unless perhaps for a survey or like steps 
of incipient acquisition, is a trespass, rendering them liable to be sued at 
law just as other wrong-doers may be; and when in such case, the com- 
pany alone can carry the statutory proceedings into effect, the owner 
may maintain ejectment. 

5. Stalutory real action; may be maintained under the facts of this 
case.—When, as in this case, it is shown that the agents of the railroad 
company entered on plaintiff’s land, without resorting to the statutory 
proceedings for condemnation, which it alone could exercise, and with- 
out the consent of any one authorized to give it, but against the protest 
of her guardian (plaintiff being a minor), that when she became of age 
the road was constructed and no improvements were made on the land 
afterwards, the plaintiff had a right to rely on the dissent of her 
guardian, the defendant was not prejudiced by her silence, and the 
statutory real action is clearly maintainable. 

6. Adverse possession ; whe not entitled to improvements on suggestion 

of, under the statute.—A mere naked trespasser can not claim the benefit 
of the statute (Code, §§ 2951-2,) allowing the defendant the benefit of 
the value of permanent improvements on a_ suggestion of three years 
adverse possession; the statute is applicable only when there is an 
occupancy in good faith under color or claim of title. 
7. Dedication of land as public highway ; when presumed.—The mere 
acquiescence by the owner in the use of his land as a publie highway, 
for any period short of twenty vears, does not create a presumption of 
dedication, unless a purpose to do so is indicated clearly and un- 
equivocally. 

8. Same; facts in this case do riot show.—When the facts relied on to 
show a dedication consist of proceedings in partition in which the loca- 
tion of the road was shown, and the land divided with reference to it as 
a boundary line, such acts can not be construed as a gift or abandon- 
ment of the land to use as a highway. 


APPEAL from Selma City Court. 

Tried before Hon. Jno. Harason. 

This was a statutory real action brought March 4, 1879, 
by Sallie A. Jones, against Frank G. Ellis, to recover certain 
lands which were described in the complaint. The New Or- 
leans and Selma Railroad and Immigration Association was, 
on motion, permitted to come in and defend, as landlord, the 
possession of its tenant, Ellis. The defendants filed three 
pleas, in the first and second of which they denied posses- 
sion of the land sued for, except a strip of the uniform width 
of one hundred feet constituting the right of way on which 
the railway of defendant was located, and as to this right of 
way they pleaded “not guilty.” The third plea averred that 
the railroad company was, by virtue of its charter and the 
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statutes of the State, invested with the right to enter on 
ylaintiff's land and locate and construct their railroad ; that 
in 1870, with the knowledge, acquiescence and consent of the 
plaintiff and her guardian, said company entered on said 
land, constructed its railway thereon, and put the same in 
operation ; that the plaintiff consented that the railroad con- 
structed on said strip of land should be and remain the 
property of the defendant corporation, and subject to its use 
without limit as to time; and thereupon the said railroad 
became, and was, and has ever been, and is now, a public high- 
way under the Constitution and laws of Alabama; that said 
company has ever since been in the undisputed possession 
of said strip of land (but of no other part «f the land sued 
for), and has ever since carried on its business as a common 
carrier over, along, and by means of said public highway. 
The plaintiff demurred to this plea: 1. Because it did not 
appear that the railroad company entered, or constructed its 
railroa:'! on said land with the consent of the plaintiff or any 
one authorized to give it. 2. Because the plea shows that 
the plaintiff was a minor when such consent was given. 3. The 
plea does not show that the railroad company ever paid any 
compensation for the land. 4. It appears from the plea that 
said company appropriated the lands without paying any 
compensation to the plaintiff or instituting any proceedings 
to have the damages assessed. 5. Because the plea shows 
that the company entered on the lands wrongfully and un- 
lawfully, and so holds the same. The court sustained this 
demurrer. There was also a suggestion upon the record that 
the defendants had been in adverse possession of the land 
for three years next preceding the commencement of the suit. 
On the trial it was shown that, prior to 1870, plaintiff had 
inherited and owned an undivided half interest in the land 
across which the railroad of the defendant corporation was 
located; that her brother, Drury F. Jones, owned the 
other half interest until his death, when it descended to 
plaintiff; that said lands were partitioned between plain- 
tiff and her brother in a cause in the Chancery Court of 
Dallas county; that said partition was made on a petition 
filed by plaintiff in said cause ; that a map of said lands was 
made and constituted a part of the record in said cause ; that 
this map designated the location of the railroad, and the 
land was partitioned with reference thereto, all of the land 
lying north of the railroad was allotted to plaintiff, and all 
the land south of it to Drury F. Jones; that these proceed- 
ings were ratified and confirmed by said court, and that 
plaintiff had never dissented from the “Naan or any of its 


terms, but took possession of the land lying north of the rail- 
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road, and her brother took possession of the land lying south 
of it. A.M. Rixey, who, in 1870, was the guardian of the 
plaintiff in the right of his wife, testified that a working party 
in charge of one Griffin, began work on the construction of 
said railroad across said parcel of land about three hundred 
yards from the residence of the witness; that he spoke to 
Griffin about stopping or not going on until the damages 
were arranged, and forbade him to do so; that Griffin re- 
ferred him to Mr. Dupuy, the contractor; that he saw 
Dupuy, who said he would see about it; that shortly after- 
wards the work was resumed on the land; that he again saw 
Griffin about it, and was told by Griffin that he had been or- 
dered to go on; that he did not know who were the presi- 
dent and directors of the company, and made no objection to 
them, and that he did nothing else about it. The defendant, 
Ellis, testified that he had been connected with the company, 
and had known about its affairs since July 25, 1875 ; that since 
its construction, by Dupuy, witness had been in possession 
and control of it; that it had been continuously operated 
during that time ; that he beHeved all the time that the com- 
pany had the right of way over the land sued for, and that 
no claim to the contrary had ever been made on him by any 
one, nor had he heard of any such claim until this suit was 
begun. The quantity of land was then shown, and the value of 
the rents, and of the permaveut improvements put on it by 
the defendant corporation. The charter of the company 
(Acts 1865-6, 236,) and the amendments thereto (Acts 1868, 
428,) were then put in evidence by the defendants, who also 
introduced evidence showing that the land in controversy 
was unenclosed ; that the railroad ran near a public highway, 
and for a third of the way across the land parallel with, and 
partly within the limits of said highway ; that the plaintiff, 
her brother, and their successive guardians lived in sight of 
the railroad where it passes on said land, saw the work going 
on, and that no objection was ever made at any time except 
as testified to by the witness Rixey. The court, the case 
having been tried without a jury, found: 1. That the land 
belonged to the plaintiff, and the railroad company entered 
on it asa trespasser; that it had acquired no title to the 
land or right of way, and plaintiff was entitled to recover 
the strip of land one hundred feet wide. 2. That plaintiff 
had not waived her right to sue in the case, nor dedicated the 
land to use as ahighway. 3. That the suggestion of adverse 
possession was untrue; and defendants were not entitled to 
compensation for improvements. 4. That execution should 
be awarded against both defendants for possession of the 
land. 5. That plaintiff was entitled to rent (calculating it). 




















or 
bo 


SUPREME COURT (Dee. Term, 


[The N. 0. & 8S. R. R. Co. and Im. Ass’n et al. v. Jones. ] 


The court rendered judgment in accordance with these find- 
ings, and the defendants severally and separately excepted 
to its rulings, which are the errors assigned. 


Brooks & Roy, for appellants. 
Wauarre & Waite, for appellee. 


SOMERVILLE, J.—The Constitution of 1868 (Art. I, 
$ 25) provided that “laws may be made securing to persons 
or corporations the right of way over the lands of either per- 
sons or corporations, and for works of internal improvement, 
the right to establish depots, stations and turnouts, but just 
compensation shall, in all cases, be jirst made to the owner. 
The Constitution of 1875 seems still more explicit in engraft- 
ing this principle of previous compensation upon the exer- 
cise of the right of eminent domain (Art. I, § 24), a caution 
which is probably attributable to the doubts entertained as 
to the proper construction of the clause in the Constitution 
of 1819, relating to the same subject.—-Sadler v. Langham, 34 
Ala. 311. 

Under this clause, it is too evident to require argument 
that pre-payment of just compensation .to the owner of any 
lands, sought to be condemned under any ad quod damnum 
proceeding, is made a condition precedent, without which 
the title of the owner to the laud, or any easement in it, is 
not divested, or in any manner affected.—Mills on Eminent 
Dom. § 130; Provolt v. Railroad Co. 57 Mo. 256; Stacy v. 
Ver. Cent. R. R. 27 Vt. 39. 

The owner, if sui juris, may of course waive his right to 
exact the pre-payment of damages, by consenting expressly 
or by clear implication, to extend a credit to the condemning 
corporation or party, allowing the damages to lie and remain 
as a mere debt. But such waiver is not to be inferred, with- 
out words or acts of acquiescence on the part of the owner 
clearly indicating a purpose not to insist on his constitu- 
tional right.—Cooley’s Const. Lim. 181, 561-2; Brown v. 
Worcester, 13 Gray, 31. Where, however, a plaintiff has 
knowledge of the fact that a company is proceeding to locate 
and construct their road upon his land, and he allows them 
to expend large sums of money in improvements for this pur- 
pose, without interfering or forbidding them to proceed, he 
would no doubt be estopped from undertaking to evict them 
by an action of ejectment.— Trenton, ec. Co. v. Chambers, 9 
N. J. (Eq.) 471; McAuly v. West Ver. Railway, 33 Vt. 311. 

But the unauthorized entry of a railroad, company, by its 
agents, upon another’s land, without any proceedings of con- 

VoL. LXV. 
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Somiiens as cua by the statute, unless perhaps in the 
case of preliminary occupation temporarily for a survey, or 
other like steps of incipient acquisition, is a trespass, for w ‘hich 
they are liable to be sued at law, as other like wrong-doer 
may be. Itis maintained by many respectable authorities 
that, in all such cases, even when the statute furnishes a 
reme dy to the land owner for the assessment of damages, he 
is not compelled to institute proceedings, but may rely upon 
his constitutional protection, and may, if he has not waived 
pre-payment, maintain ejectment against the company. 
Daniels v. Chicago & N. Railroad Co, 35 Iowa, 129 ; 14 Amer. 
Rep. se ; Smith v. Rh. R. Co. 67 Til. 191; A. & C. BR. Co. v. 
Payne, 37 Miss. 700; Mills on Em. Dom. $180. But where 
the company alone have power to carry the statutory remedy 
into effect, and have entered upon the owner’s Jand without 
condemning it, and without his consent, the remedy of eject- 
ment clearly lies, without question, according to all the au- 
thorities.—Pierce on Amer. R. R. Law, p. 230; 1 Redf. Law 
Railways, 335; Daniels v. Chicago & N. Railroad Co. 14 
Amer. Rep. 490 (supra). 

In this case, the agents of the appellant company entered 
upon the lands of the appellee and constructed their road 
over them, not only without the consent of any one author- 
ized to give it, but against the protest of the guardian of the 
appellee, who was thena minor. When the appellee became 
of age, in 1875, the work of construction was complete, and . 
between that time and the bringing of this suit, in March, 
1879, no work of improvements is shown to have been done 
on the lands in question. The company was not, therefore, 
prejudiced by her silence; she had a right to rely upon the 
previous dissent of her guardian; there was nothing requir- 
ing her disaffirmance on becoming of age, and no time would 
bar her right of action except a period sufficient to make 
good the plea of the statute of limitations. Neither the 
general law, nor the charter of the company, authorized any 
proceeding on the part of any one, except the company, to 
condemn the land and have a jury to award an assessment 
of damages as a compensation.—Code of 1876, § 3580 et seq.; 
Acts of 1865-66, pp. 236, 259, $$ 11-12. We think, therefore, 
that this is a clear case for the ordinary statutory action in 
the nature of ejectment. 

The defendant in the court below (who is here the appel- 
lant,) suggested upon the record an adverse possession for 
three years next before the commencement of this suit, as 
authorized i in such actions for realty by section 2951 of the 

Code of 1876, and claimed by way of set-off against the rents 
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for the value of the permanent improvements made by the 
company on the plaintiff's lands during occupancy. 

The rulings of the court raise the question » hether a mere 
naked trespasser can claim the benefit of this statutory provis- 
ion, or whether one can only do so whose occupancy is under 
such color or claim of title as to be in good faith. 

It is forcibly argued that the statute of limitations to real 
actions may be sustained without any reference to the bona 


Jides, or color of title, under which the adverse holder claims 


ownership, as held by this court in Smith v. Roberts, 62 Ala. 
83, and other cases there cited; and that the same rule 
ought, in reason, to apply here. And we admit that this ar- 
gument is strengthened by invoking section 2966 of the 
Code, which is in pari materia, and expressly requires “a 
possession under color of title, in good faith,” by a defend- 
ant, as asine qua non to any acquittal of responsibility for 
rents accruing during his adverse occupancy. We think a 
strict adherence to sound rules of construction would au- 
thorize the adoption of this meaning of the statute as the 
one most probably intended, but we do not consider it an 
open question in this State. The same phrase—“ adverse 
possession” —occurred in the act of 1836, “for the relief of 
tenants in possession against dormant titles,’ as found in 
Clay’s Dig. 320, $$ 47-48, and was construed by this court in 
Lamar v. Minter, 13 Ala. 31. That statute and the present 
provisions of the Code are similar in substance and purpose, 
and both contain the identical phrase now under consider- 
ation. It was held in the above case, to mean an occupancy 
that was bona fide, and this would be true whether under color 
or claim of title. The adoption of the Codes of 1852, 1867, 
and 1876, each of which contain this phrase, must, according 
to a well settled principle, be considered as an adoption by 
the legislature of the construction placed upon it by the ju- 
diciary, (x parte Matthews, 52 Ala. 51). 

It has, besides, become a rule of property, having pre- 
vailed, as such, in this State for over thirty years, and this is 
another cogent reason why we do not feel authorized to de- 
part from it, or overrule it.—(Cooley’s Const. Lim. 50-51). 

There is, fathermore, manifest justice in such a rule. The 
reckless or careless intruder upon the lands of another, or 
one holding possession fraudulently, or mala fide, is not, in 
justice, entitled to compensation for any improvements made 
during the period of his wrongful possession. This right. to 
set-off improvements in reduction of rents recoverable by the 
plaintiff, is an equitable one, borrowed originally from the 
civil law by courts of chancery, and afterwards adopted grad- 


ually by courts of law upon principles of analogy and a 
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sound public policy. It never prevailed in the earlier history 
of the common law, such improvements being regarded as 
made at the peril of every possessor of the freehold. In 
Putnam v. Ritchie, 6 Paige, 390, recognized as a leading case 
on this subject in this country, Chancellor Walworth said: 
“T have not, however, been able to find any case, either in 
this country or in England, whereiu the court of chancery 
has assumed jurisdiction to give relief to a complainant, who 
has made improvements upon land, the legal title to which 
was in the defendant, where there has been neither fraud nor 
acquiescence on the part of the latter after he had knowledge 
of his legal rights.” It is not to be lightly assumed that the 
legislature intended to sweep away a principle so manifestly 
just in itself, and so fundamentally imbedded in the principles 
of our jurisprudence.—2 Kent's Com. 334 ; Jackson v. Loomis, 
(4 Cow. 168) ; 15 Amer. Dee. 347 ; (aud note on page 349-354) ; 
Horton v. Sledge, 29 Ala. 478; Green v. Biddle,8 Wheat. 1; 
Patrick v. Marshall, 2 Bibb, 40; 3 Waits Act. & Def. 133. 

A mere permissive enjoyment of land, furthermore, or of 
an easement thereon, has been held not to confer any adverse 
right. The claim must be of the entire title, exclusive of 
the title of any other person.—Smith v. Blertis, 9 John. 180; 
Kirk v. Smith, 9 Wheat. 241 ; Medford v. Pratt, 4 Pick. 222 ; 
Plimpton v. Converse, 44 Vt. 168. 

We think the demurrer of the plaintiff to the plea suggest- 
ing “ adverse possession” was properly sustained. 

It is further insisted by the appellant’s counsel that there 
has been a dedication of the land in question to the use of 
the railroad, which is a public highway. 

The principle has long been settled by this court, that the 
mere fact of acquiescence on the part of the owner in the 
use and enjoyment of his land, as a public highway or road, 
will not create a presumption of dedication within any period 
short of twenty years, without some clear and unequivocal 
act on his part explicitly indicating such purpose of dedica- 
tion.—( /Loole U. Altorney- General, 22 Ala. 190.) This may be 
effected without any grant or conveyance by deed or other 
writing on the part of the owner of the land, (2 Smith, Lead. 
Cas. 5 Amer. Ed. 209), and when once done is irrevocable. 
(Wash. on Eas. & Serv. 134). The act insisted on here, as 
constituting an implied dédication by the appellee, and her 
deceased brother, Drury Jones, from whom she derives title 
by inheritance, is a certain proceeding which took place in 
the chancery court in April, 1876, by which a partition of the 
land was made between them as tenants incommon. In these 
proceedings the existence and location of the appellant’s 
road was referred to by name, and the land was partitioned so 
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that all “lying North of the New Orleans & Selma railroad 
was allotted and set apart to the plaintiff,” and all “lying 
South of said railroad was set apart to the said Drury F. 
Jones.” This partition was confirmed by the decree of the 
probate court, and ratified by the parties, and a map repre- 
senting the railroad as a boundary line between the two tracts 
was referred to and recorded. 

We do not think these proceedings can fairly be construed 
into gift or abandonment of the right of way to the railroad 
company. Reference is made to the line of the road merely 
asa convenient means of describing the land, and designa- 
ting its geographical boundary, as is frequently, if not 
always, done to streams or rivers which constitute the inter- 
mediate boundaries between lands of adjoining owners. 
Where land is granted by deed and bounded in this way, the 
grant extends to the middle of the stream if unnavigable, or 
of the road as the case may be, unless the contrary is plainly 
expressed.—Walker’s Amer. Law, (7th Ed.), 300; Hoole v. 
Attorney-General, 22 Ala. 190, (supra). 

The rulings of the court below were in accordance with 
these principles, and its judgment is aflirmed. 


Lumpkin v. The State. 


Indictment for Burglary and Grand Larceny. 


1. Grand jury ; sufficiency of recital in the record as to oath admin- 
istered to.—When the record shows that the grand jury was sworn, this 
court will presume that the legal oath was administered to them, unless 
the record shows the contrary. 

2. Accomplice; what corroboration necessary to-authorize conviction of 
felony on evidence of —The testimony of an accomplice must, to author- 
ize a conviction for felony, be corroborated by other evidence tending to 
connect the defendant with the commission of the offense; but it is not 
necessary that there should be other evidence which would, of itself, 
warrant a conviction. 


APPEAL from Selma City Court. 

Tried before Hon. JNo. HaRALson. 

James Hattrick and Isaiah Lumpkin, the appellant, were 
indicted for burglary and grand larceny at the January Term, 
1880, of the City Court of Selma. At the same term a nolle 
= was entered as to the defendant Hattrick. Isaiah 


umpkin moved to quash the indictment, on the ground that 
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the grand jury, by whom it was found, was not sworn accord- 
ing to law. The record recites that the “grand jury was then 
elected, empanneled, sworn, and charged.” The court over- 
raled the motion to quash, and defendant excepted. On the 
trial Hattrick was examined as a witness, and stated that he 
found defendant in the store, which he was charged with 
breaking and entering, and that he, witness, received, and in 
company with the defendant, hid certain articles which they 
then took from the store ; and which were mentioned in the 
indictment. The owner of the store testified as to the break- 
ing, the entry, the loss of the goods named in the indictment, 
and stated that he had found some articles in the defendant’s 
house, which were shown to him by the defendant, and which 
were similar to the stolen goods. There was much other 
evidence, but it need not be stated. The defendant asked 
the court to charge the jury: “That, before they can convict 
the defendant in this case, they must have other evidence of 
the burglary than that of the accomplice, Hattrick, and such 
other evidence must be aliunde, sufficient to convict the de- 
fendant.” 2. “That before they can convict the defendant in 
this case they must have such evidence of all the material in- 
gredients of the offense as will convince them beyond a rea- 
sonable doubt, and to a moral certainty, of defendant’s guilt, 
other than that of the accomplice, Hattrick.” - These charges 
the court refused to give, and defendant excepted. The de- 
fendant was convicted. 


The record does not show any assignment of errdér, or the 
name of counsel for appellant. 


H. C. Tomrxins, Attorney-General, for the State, cited as to 
the oath administered the grand jury, Lawson v. The State, 
20 Ala. 65; Davis v. The State, 54 Ala. 88; Mitchell v. The 
State, 58 Ala. 417. On the evidence of an accomplice— Moses 
vw. The State, 58 Ala. 117; Smith v. The State, 59 Ala. 104. 


STONE, J.—The record informs us the grand jury was 
“elected, empanneled, sworn, and charged.” In the absence 
of other showing, we must presume the City Court had the 
legal oath administered, as it was his duty to do.—Davis v. 
The State, 54 Ala. 88; Witehell v. The State, 58 Ala. 417. 

To authorize a conviction of a felony on the testimony of 
an accomplice, such testimony must be corroborated by other 
evidence tending to connect the defendant with the commis- 
sion of the offense.—Code of 1876, section 4895. The statute 
requires this, and only this. The charges asked were prop- 
erly refused, because they assumed, as a rule of law, that 
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the defendant could not be convicted on the testimony of an 
accomplice, unless there was other testimony which, of itself, 
would authorize a conviction. This would be to deny to the 
testimony of the accomplice all weight before the jury. 
Such is not the law.—Smith v. The State, 59 Ala. 104; Lock- 
ett v. The State, 63 Ala. 5. 

Affirmed. 


Davis v. The State. 
Indictment for Transporting or Moving Seed Cotton, by Night. 


1. Legislative power; its extent and the limitations upon it.—It is a 
fundamental principle in the organization of the several States of the 
Union, that the Legislature of each has the same unlimited power of 
legislation that resides in the British Parliament, except as restrained 
by the provisions of the Constitution, Federal and State: and subject to 
the qualification, by necessary implication, that its acts must be purely 
legislative in their character, and not judicial, nor executive. 

2. Same; as to passage of local laws.—There is no constitutional pro- 

vision, State or Federal, which inhibits the passage of local laws, oper- 
ating in certain named counties only, or within a specified territorial 
district, different from the general laws which operate in the other parts 
of the State. 
3. Juries; act of December 19, 1876, as to drawing, in certain counties, 
not uneonstitutional.—The act approved December 19, IS76, entitled ‘*An 
act to securé more effectually competent and well qualified jurors in the 
counties of Montgomery, Lowndes, Autauga, Dallas, Perry, and Bul- 
lock,’? which authorizes the Governor to appoint five commissioners in 
each of said counties, who are authorized to ‘‘discharge and perform, in 
their respective counties, all the duties in relation to the [sjelection and 
drawing of grand and petit jurors, now required by law to be performed 
by the judges of probate, sheriffs, and clerks of the Circuit and City 
Courts of said counties,’’—is not violative of any constitutional provision 
or principle of legislation. 

4. Cotton in the seed; act of February 1, 1879, forbidding transportation 
of, by night, not unconstitutional.—The second section of the act approved 
February Ist, 1879, entitled ‘‘An act to prevent, in certain cases, the 
sale, exchange, and transportation of cotton, in the counties of Mont- 
gomery, Dallas,’’ &e., which declares, ‘‘that it shall not be lawful for 
any person to transport or move, after sunset and before sunrise of the 
succeeding day,’’ within the specified localities, ‘‘any cotton in the 
seed,’’ but permits the owner or producer to remove it from the field to 
his gin-house, or other place of storage,—is a mere police regulation, 
not an unauthorized interference with the rights of private property, nor 
violative of any constitutional provision, and is a legitimate exercise of 
legislative power. 

5. Indictment under second section of said act; sufficiency of. —An in- 
dictment under this statute, charging that the defendant ‘‘did transport 
or remove,’’ is a substantial compliance with the statute, which uses the 
words ‘‘transport or move ;’’ but it must aver that the act was “‘know- 
ingly’’ done, or charge the scienter in equivalent words. 

Vor. LXVII. 
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AppFaL from Dallas Cireuit Court. 

Tried before Hon. Gro. H. Crata. 

William Davis, the appellant, was indicted at the Fall 
Term, 1879, of the Cireuit Court of Dallas county, under the 
second section of the act of February 1, 1879, to prevent, in 
certain cases, the sale, exchange and transportation of cotton, 
in the counties of Montgomery, Dallas, &e. The indictment 
charged that the defendant “did, after sundown, and before 
sunrise ‘of the succeeding day, transport or remove in Dallas 
county, cotton in the seed.” The defendant demurred to the 
indictment because it did not aver that the defendant ‘‘know- 
ingly” removed the cotton. This demurrer was overruled, 
and the defendant excepted. The defendant was convicted, 
and he then moved in arrest of judgment, because: 1. The 
indictment failed to aver that he did the act charged “know- 
ingly.” 2. That the act under which defendant was indicted 
was unconstitutional, being partial in its operation and de- 
priving defendant of his liberty and property, without due 
process of law, and being violative of Art. V, of the amend- 
ments to the Constitution of the United States, and of Art. 
I, § 7, of the Constitution of Alabama. 3. That the act un- 
der which the grand and petit jurors were selected in thig 
case was violative of the same constitutional provisions. 
This motion was denied, and defendants excepted. 

The record does not show any assignment of errors. 


J.S. Diaas, for appellant.—l. The act of December 19, 
1876, providing for the appointment of jury commissioners, 
for the counties therein named, is violative of the 5th amend- 
ment to the Constitution of the United States, and of section 
7, article 1, of the State Constitution: Ist. Because it sub- 
jects a person to deprivation of life, liberty and property 
without due process of law, in this, that the selection of 
jurors is taken away from the local officers, duly elected by 
the people of the county. 

2d. Because such legislation, being local in its nature, the 
people of Dallas county can have no sympathy or assistance 
from the other counties of the State in procuring its repeal. 

3d. Because such legislation tends to originate and en- 
courage, in the county to which such legislation applies, 1m- 
munity to some of its citizens and proscription to others, by 
combining together the commissioners and their friends. 

The appellant was charged in the indictment with simply 
removing the cotton. The statute creating the offense pre- 
scribes that any one “who knowingly violates any of the 
provisions” of the act, shall be guilty. 
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H. C. Tompxrys, Attorney-General, for the State.—Section 
two of the act of February 1, 1879, makes it unlawful for any 
person to transport or move after sunset, and before sunrise 
of the succeeding day, any cotton in the seed, in certain 
counties of the State, specified in the act. The word “know- 
ingly” does not appear in the section. The indictment fol- 
lows the language of the act, except that it uses the word 
“remove” instead of the word “move” used in the statute. 
The word “remove,” here used, is the equivalent of the stat- 
utory word “move,” and the indictment is sufficient.— Holly v. 
State, 54 Ala. 240; 1 Brick. Dig. 499, § 734. 

The act regulating the manner of drawing juries in Dallas 
county is not subject to any constitutional objection. It is 
within the power of the Legislature to provide a law for the 
government of a special locality, different from the general 
law.— Board of Revenue v. Barber, 53 Ala. 593; JVilliams v. 
State, 61 Ala. 33. 

The statute under which the indictment was found is not 
violative of any constitutional provision, and the rule well 
settled in this State, and upheld by the best writers upon — 
constitutional law, is, that a court will not declare void an 
act of the Legislature unless it clearly contravenes some con- 
stitutional prohibition.—Cooley on Cons. Lim., 4th Ed., p. 
204; Dorman v. The State, 34 Ala. 216. 


SOMERVILLE, J.--The indictment in this case, which 
was found at the fall term of the Cireuit Court of Dallas 
county, charges that William Davis, the appellant, “did, 
after sun-down and before sunrise of the succeeding day, 
transport or remove, in Dallas county, cofton in the seed, 
against the peace and dignity of the State of Alabama.” 

The questions raised involve the sufficiency of the indict- 
ment, and the constitutionality both of the law under which 
it was found, and under which the grand jury finding it was 
organized. The points are presented by demurrer and mo- 
tion made in arrest of judgment, both of which were over- 
ruled by the Circuit Court. 

The grand jury, by which the indictment was found, and 
the petit jury by which the appellant was tried, were drawn 
and organized under the provisions of an act, approved De- 
cember 19, 1876.—Session Acts 1876-7, pp. 190-193. This 
act, which is specially applicable only to the county of Dal- 
las, and five other counties in the State, provides for the ap- 
pointment of five commissioners by the Governor, in each of 
the counties designated, who are authorized to discharge 
and perform, in their respective counties, all the duties in 


relation to the [s]election and drawing of grand and petit 
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jurors, now required by !aw to be performed by the judges 
of probate, s'eriffs and clerks of the Cireuit or City Courts 
of said counties.” The duties, term of office and compensa- 
tion of these commissioners are prescribed, as also the qual- 
ification of the jurors to be selected. It is entitled “An act 
to secure more effectually competent and well qualified jurors 
in the counties of Montgomery, Lowndes, Autauga, Dallas, 
Perry aud Bullock.” 

We can see n» valid objection to this act on constitu- 
tional grounds. There is no prohibition to be found in the 
Constitution, express or implied, as held by this court, in 
Williams v. State, 61 Ala. 33, which limits or restrains the 
power of the Legislature to regulate the entire subject of the 
selection and organization of juries, or to make a_ special 
law, applicable to particular counties or designated locali- 
ties, varying in its provisious from the general law of the 
sovereign jurisdiction. And this conclusion may be said to 
be based on a principle recognized by the best writers on 
constitutional law.—Cooley on Const. Lim. 170. 

The present indictment is found under section 2 of an act 
of the Legislature, entitled “an act to prevent, in certain 
cases, the sale, exchange and transportation of cotton in the 
counties of Montgomery, Bullock, Dallas, &c.”—Acts 1878- 
79, p. 206. 

The first section of this act makes it unlawful, with cer- 
tain reservations, for “any person to sell or offer for sale, 
barter, exchange or buy,” within the specified localities, “any 
cotton in the seed,” or to sell or offer for sale, &c., any cotton 
in the seed produced in said localities. 

Section 2 provides, “that it shall not be lawful for any per- 
son to transport or move, after sunset and before sunrise of 
the marten “a day,” in said localties, “any cotton in the 
seed.” A proviso permits the owner or producer of the cot- 
ton to remove it from the field, where it is grown, to the gin- 
house or other place of storage of such owner or producer. 
Section 5 makes it a felony where any one “knowingly vio- 
lates” any of the provisions of the act, and affixes punish- 
ment by confinement in the penitentiary. 

It is insisted that this act is in violation of the Constitu- 
tion and therefore void, as an improper exercise of legisla- 
tive power; that it unjustly and injuriously discriminates 
against the particular counties included in the law, and 
subjects persons resident there to deprivation of liberty and 
property, without due process of law, within the meaning of 
$ 7 of Art. 1 of the State Constitution (1875), and of $ 1, Art. 
14 of the amendments to the Constitution of the United 
States. 
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We confine our discussion of this objection to section 2 of 
the act in question, the one under which the indictment is 
found. 

Io our inquiries into the naturejand limits of legislative 
power, as affecting this subject, we are not disposed to con- 
trovert or materially quality the principle so emphatically 
enunciated by this court, in Dorman v. State, 34 Ala. 216, 
(236); that there are uo limi's to the legislative power of the 
State government, save such as are written upon the pages 
of the State or Federal Constitution.” “It has never been 
questioned, so far as I know,” says Redfield, C. J., in Thorpe 
v. Rh. R. Co., 27 Vt. 142, “that the American Legislatures 
have the same unlimited power in regard to legislation, which 
resides in the British Parliament, except where they are 
restrained by written constitutions. That must be conceded, 
I think,” he says, “to be a fundamental principle in the 
organization of the American States.”—Cooley on Const. 
Lim. 88-89. And this power and jurisdiction of Parliament, 
as expressed in the familiar language of Sir Edward Coke, 
“is so transcendent that it cannot be confined, either for 
causes or persons, within any bounds.’—2 Coke Ins. 36. 

This great constitutional axiom is, of course, to be taken - 
as qualified by the necessary implication that the act, which, 
is subjected to scrutiny, is purely leyislative in its nature and. 
not judicial nor executive. 

“This court,” as said by Chase, C. J., in the License Tax 
Cases, 5 Wall. 469, “can know nothing of public policy ex- 
cept from the Constitution and the laws, and the cause of 
administration and decision. It has no legislative powers. 
It cannot amend or modify any legislative acts. It cannot 
examine questions as expedient or inexpedient, as politic or 
impolitic. Considerations of that sort must be addressed to 
the Legislature. Questions of policy there are concluded 
here.” 

“Tf,” as said by Mr. Justice Walker, in Dorman v. State, 
supra, “while keeping within the limits which the sovereign 
power has prescribed for its action, it [the Legislature] yet 
violates the abstract principles of justice, and disregards the 
boundaries of natural right, there is no remedy save in the 
punitive power of public opinion, and the right of the peo- 
ple to change the representatives of their legislative sover- 
eiguty, and through them to repeal the obnoxious enact- 
ment.” —34 Ala. 235. 

It is argued that this statute, under consideration, is such 
a despotic interference with the right of private property as 
to be tantamount, in its practical effect, to a deprivation of 


ownership “without due process of law.” The definitions of 
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this phrase, “due process of law,” are so various, in the re- 
ported American decisions, that it would be unsatisfactory 
to attempt an accurate definition of it here. . Omnis definitio 
in jure periculosa est, is a wise maxim of judicial caution, a 
want of proper regard for which has aggravated that pro- 
verbial uncertainty of the law, so frequently charged to be its 
chief reproach. It is sufficient to say that this constitutional 
barrier was “intended to protect property from confiscation 
by legislative enactments, and from seizure, forfeiture and 
destruction, without a trial and conviction by the ordinary 
modes of judicial proceeding.’ — Wynchamer v. People, 3 Ker- 
nan, 366-7, (20 Barb. 567); Zeigler v. S. d&& N. R. ER. Co. 58 
Ala. 594. It is not, nor can it be maintained, that the act in 
question goes, or attempts to go this far. It has never been 
seriously questioned that the jus disponendi is not an abso- 
lute, unqualified or indispensable right attaching to property, 
but is subject to such regulations, not inconsistent with the 
Constitution, as, in the judgment of the law-making powers, 
the interests of society and good government may require. 
Wyuchamer v. People, 20 Barb. 567, (604); Dorman v. State, 
supra. The prohibition in section 2 against trans; orling or 
moving is.confined to “cotton in the seed,’ and to such hours 
as intervene between sunset of one day and sunrise of the 
succeeding day. It does not inhibit all transportation, but 
seeks only to regulate and control it, in one particular condi- 
tion of a commodity. We regard this as a mere police regu- 
lation, the alleged impolicy or injustice of which is beyond 
the legitimate scope of judicial criticism. The primary ob- 
ject of this law is not to interfere with the right of property 
or its vendible character. Its object is to regulate traffic in 
the staple agricultural product of the State, so as to prevent 
a prevalent evil, which, in the opinion of the law-making 
power, may have done much to demoralize agricultural labor 
and destroy the legitimate profits of agricultural pursuits to 
the public detriment, at least within the specified territory. 
This the Legislature had the power to do.—Tiffany’s Gov. 
& Const. Law, § 318; Beer Co. v. Massachusetts, 97 U.S. 
(7 Otto) 25; Bartemeyer v. Iowa, 18 Wall. 129. There is no 
constitutional objection to it.—Munn v. Illinois, 94 U. S. 
(4 Otto), 113. In discussing the subject of a prohibitory 
liquor law, confined to a specified locality, which was urged 
as being violative of this same clause in the Constitution, 
WaLker, J., in Dorman v. State, supra, used the following lan- 
guage, to which it is not necessary, for the purposes of this 
case, that we should give our unqualified assent: “The pro- 
hibition,” says he, “must be of such a character as, in effect, 
to annihilate, within the entire domain covered by the legis- 
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lative authority, the quality of sale which makes the prop- 
erty valuable to the owner, and thus to sweep it, as an article 
of traflic, from the commerce of the State. If any substan- 
tial right of sale within the State is left untouched by the 
law, this, it is admitted, will save its validity.”"—34 Ala. 242. 

It is further argued, in substance, though not in so many 
words, that this act operates as a denial by the State to cer- 
tain persons of that “equal protection of the laws” which is 
secured to every citizen by section 1, article 14 of the Amend- 
ments to the Co: stitution of the United States. 

There is nothing, in our opinion, in either the Federal 
Constitution or that of the State, which prevents the Legis- 
lature from enacting local laws, different in their provisions 
from the general code of laws for the State, and operating 
ouly in certain counties or limited territorial districts. This 
principle is sustained by the best approved writers on con- 
stitutional law, and was settled by this court more than 
twenty years ago in Dorman v. State, supra, aud again more 
recently in Board of Revenue v. Barber, 53 Ala. 589; Cooley 
on Const. Lim. 170. 

It was also discussed and fully established by the Supreme 
Court of the United States in the very recent case of J/issourt 
v. Lewis, 101, U. S. Rep. (11 Otto) 22. It is there held that 
“a State may establish one system of law in one portion of 
its territory and another system in another,” within tue lim- 
itations of the Constitution, provided it does not deny to any 
person within its jurisdiction “the equal protection of the 
laws in the same district.” And it is asserted that each State 
has full power to “make, for municipal purposes, political 
divisions of its territory, and regulate their local government.” 

Mr. Justice Bradley, in delivering the opinion of the court, 
says: Convenience, if not necessity, often require this to be 
done, and it would seriously interfere with the power of a 
State to regulate its internal affairs to deny to it this right. 
We think it is not denied or taken away by anything in the 
Constitution of the United States, including the amendments 
thereto.” And again: “If every person residing or being 
in either portion of the State should be accorded the equal 
protection of the laws prevailing there, he couldnot , justly 
complain of a violation f the clause referred to. For, as be- 
fore said, it has respect to persons,7not classes. It means 
that no person or class of persons shall be denied the same 
protection of the laws which is enjoyed by other persons or 
~~ classes in the same place, or under like ‘circumstances. 

Suggestion merely, and not argument, is needed to show 
that this legislative enactment, severe as it may be in its 
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penalties, affixes equal punishment upon all persons, without 

exception, who may violate its provisions. 

The objection is urged by the appellant that the indict- 
ment uses the words “transport or remove,” while the words 
of the act are “transport or move.” While it is the better 
practice, as said by Bricket, C. J., in Holly v. State, 54 Ala. 
238, to follow the exact words of the statute, those equiva- 
lent in meaning are sufficient. We consider the words 
“move” and “remove,” as here used, to be equivalent in 
meaning. 

We are of opinion, however, that the indictment is de- 
fective in another respect. It fails to charge that the 
defendant knowingly committed the act for which he is crim- 
inally indicted. The statute is highly penal in its character, 
and creates a new crime unknown to the common law. See- 
tion 5 makes knowledge of the facts essential to the crime, 
deeming him alone guilty “who knowingly violates any of the 
provisions” of the act. The general rule of pleading is, that 
every indictment, information or other criminal proceeding, 
ought to contain all that is material to constitute the crime, 
or every necessary ingredient of the offense, stated with pre- 
cision, or at least certainty, and in the customary forms of 
law.—3 Greenl. Ev. § 10; Beasly v. State, 18 Ala. 535. A 
crime is committed only by a combination of act and intent. 
“No amount of intent alone is sufficient, neither is any 
amount of act alone; the two must combine.”—1 Bish. Cr. 
Law, § 430 (6th ed). In the particular crime here charged, 
there are forcible reasons for the application of this rule re- 
quiring the indictment to state the guilty scienter. The trans- 
portation of the prohibited commodity may have been done 
ignorantly. The defendant may honestly have believed that 
he was without the prohibited jurisdiction. 

For this defect, the judgment cf the Circuit Court must be 
reversed and the case remanded. In the meanwhile, the de- 
fendant will remain in custody until discharged by due course 
of law. 
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Cuiver v. Hill. 
Attachment for Rent; Pleas, Set-off and Recoupment. 


I. Damages; general rule as to measure of.—No question for judicial 
determination is more difficult than to lay down a general rule declaring 
the proper measure of damages in all classes of contracts; it is, how- 
ever, a cardinal rule that the injury niust be the natural and proximate 
result of the tort or breach of contract; accidental consequences, not 
likely to ensue from the wrong done, are generally too remote to be the 
foundation of a recovery. 

2. Same; measure of when tenant injured by landlord's failure to repair 
fences.—When the landlord agrees, as part of the contract of renting. to 
repair the fences enclosing the demised premises, so as to secure the 
crop to be grown thereon, and fails to do so, the tenant may, in an action 
against him for the rent, set-off or recoup whatever sum he was dam- 
aged by reason of the landlord’s failure to comply with his contract to 
repair the fencing. 

3. Same; landlord liable for, in such case, although tenant could have 
prevented injury.—The landlord, in such a case, is liable for the damages 
consequent upon his failure to comply with his contract to repair, al- 
though the tenant could, by making or procuring rails at a compara- 
tively small cost, have prevented the injury. 


AppEAL from Henry Circuit Court. 

Tried before Hon. H. D. Crayton. 

This suit was commenced by an attachment for rent which 
was issued December 29th, 1879, against James R. Hill, at 
the instance of George V. Culver. The attachment was is- 
sued on the ground that the defendant had removed from 
the premises, rented by him from the plaintiff, part of the 
crop grown thereon, without paying the balance claimed to 
be due as rent. After the plaintiff's complaint was filed, the 
defendant pleaded: 1. That at the time the suit was begun 
the plaintiff was indebted to him in the sum of $150, by un- 
liquidated demand, resulting from the breach of plaintiff's 
agreement to repair and make a fence around the rented 

remises, so as to secure defendant’s crops from depredation 

y stock, which plaintiff agreed to do as part of the contract 
of renting, upon which he sued, and which he failed and re- 
fused to do, in consequence whereof, said fence being inse- 
cure the stock of the plaintiff, and other —— broke in 
upon defendant’s crops, ate up, damaged, and destroyed 
them to the value of $150, which he offered to set off against 
the plaintiff's demand, and claimed judgment for the residue. 
2. “In short, by consent”—recoupment of damages. On the 


trial it was shown that defendant had rented certain lands 
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from the plaintiff for the year 1879 ; that the rent to be paid 
under the contract was 6,000 pounds of lint cotton; that 
plaintiff agreed, as a part of the contract, to repair the fences 
which enclosed the land, so as to secure the crops to be 
made thereon by the defendant. Plaintiff did make some 
repairs on the fences, and thereupon defendant took posses- 
sion, and cultivated the land under the contract. It also ap- 
peared that the fences were broken down by stock, but no ma- 
terial damage was done to the crops until they had matured, 
when about forty bushels of corn and two bales of cotton 
were destroyed by the depredations of stock. The fencing 
around the land was not good, and not a “lawful fence,” but 
was about as good as other fencing in the neighborhood ; the 
stock broke over the fence in some six or seven places, which 
could have been repaired by the defendant for about fifteen 
dollars, so as to have prevented the stock from breaking 
through ; but to do this the defendant would have been 
forced to procure rails and haul them three or four miles. 
The court, at the request of the plaintiff, charged the jury, 
in writing: that if they believed, from the evidence, that the 
defendant, Hill, could, by reasonable effort and expense, have 
kept said fence in repair, so as to have secured the crops 
from depredations by stock, and he failed to do so, defend- 
ant can not set-off or recoup any damages resulting to the 
crop from the failure to keep said fence in repair. This 
charge the court gave. The plaintiff then requested the 
court, in writing, to charge the jury: 2. “That, though the 
jury may believe, from the evidence, that damages resulted 
to the defendant from the depredations of stock upon his 
crop, grown on said rented lands, yet, such damages are too 
remote to be allowed as a set-off or by way of recoupment.” 
This charge the court refused to give, and defendant ex- 
cepted. The court, at the request of the defendant, charged 
the jury, in writing: “1. That if the jury believe, from the 
evidence, that plaintiff, as a part of the contract, agreed to 
repair the fence so as to secure the crop from depredations 
by stock and failed to do so, and that defendant used due 
diligence, in all other respects, in keeping up the fences and 
in keeping out the stock, except in making or buying rails 
and putting on the fence, then defendant is entitled to set-off 
against plaintiff's demand, or recoup, whatever sum he was 
damaged in consequence of plaintiff's failure to comply with 
his agreement in repairing said fences. 2. That if plaintiff's 
agreement was to repair the fence so as to secure the crops 
from depredations by stock, and he failed to do it, it was not 
incumbent on the defendant to make or buy rails, and make 
such a fence as would have secured the crops from depreda- 
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tions by stock. 3. That the finding of the jury should be in 
accordance with whatever they find from the evidence as to 
the contract of the parties.” These charges the court gave, 
and the plaintiff excepted “to each giving of each charge.” 
There was a verdict for the defendant. The errors assigned 
are, the refusal to give the second charge requested by the 
plaintiff, and giving the charges requested by the defendant. 


{Dec. Term, 


James G. Cowan, for appellants. 
W. C. Oares, for appellee. 


STONE, J.—Hill became tenant of Culver, at a stipulated 
rent. The farm, the subject of the lease, was defectively 
fenced, and one of the terms of the letting was, that Culver, 
the landlord, “was to fix up the fencing enclosing said land, 
so as to secure the crop” to be made. The fencing was not 
sufficiently repaired, and much of the crop, after being grown, 
was destroyed by stock breaking in. The question is, 
whether the landlord is liable for the injury caused by the 
breaking in of the stock. 

For breaches of warranty, or other contract in the nature 
of warranty, “the damageS must be such as may fairly be 
supposed to have entered into the contemplation of the par- 
ties when they made the contract ; that is, must be such as 
might naturally be expected to follow its violation.”— Pas- 
singer v. Thorburn, 34 N. Y. 634. “Profits which would cer- 
tainly have been realized, but for the defendant’s default, are 
recoverable ; those which are speculative, or contingent, are - 
not.”—Gr fin v. Culver, 16 N. Y. 489. Damages which are 
the natural consequence of the breach of the covenant or 
contract, can be recovered.—Dervint v. Wiltse, 9 Wend. 325. 
“The plaintiff is entitled to snch damages as necessarily and 
naturally flow from the act of the defendants.” —Jeffrey v. 
Bigelow, 138 Wend. 518; Marsh v. Webber, 13 Min. 109. 

Suit on covenant to teach two slaves of plaintiff the arts of 
ship-carpentry and caulking; which covenant, the declara- 
tion alleged, had been broken. It was proved that a slave, 
skilled in those trades, would thereby have his value in- 
creased three hundred dollars. Under the instruction of the 
primary court, the jury assessed the damages at six hundred 
dollars ; thus taking, as the measure, the injury the plaintiff 
had sustained in not having his slaves so instructed. The 
revising court approved the rule on which the damages had 
been admeasured, and said: “If the defendants had_per- 
formed their covenant, the plaintiff would have been bene- 


fitted, to that amount, in the increased value of each of his 
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slaves, and of that he was deprived by their default.” — Bell 

v. Walker, 5 Jones’ Law, 43; see, also, Lord Sandes v. 

Fletcher, 5 B. & Ald. 835; White v. Mosely, 8 Pick. 356; Gar- 

rett v. Stuart. 1 McC. 514; Rose v. Beatri, 2 N. & McC. 538. 

The case of Lecroy v. Wiggins, 31 Ala. 13, grew out of a 
mutual executory agreement, which looked to future rights 
of enjoyment. Wiggins violated his part of the agreement, 
and rendered it impossible for Lecroy to realize the benefits 
of the contract. This court said: “The injury to the plain- 
tiff by a sale, when he had been for some time receiving the 
benefit of the contract, was the value of the rights under the 
contract, of which he was deprived by such sale.” In Terry 
v. Eslava, 1 Por. 273, plaintiff had paid defendant twelve 
hundred dollars to abstain from the use of certain cotton- 
presses, which contract defendant had violated. The Circuit 
Court instructed the jury, that the sum paid—$1,200—was 
the measure of plaintiff's right of recovery. This court said, 
the damages were to be estimated according to the amount 
of the injury sustained. 

We have a class of cases where the rule is laid down, that 
in actions to reeover for a breach of a covenant, or stipula- 
tion in a contract, the measure of recovery is the actual in- 
jury caused by the breach; and this is the general measure 
of damages for the breach of a contract.— Garrett v. Logan, 
19 Ala. 344; Miller v. Garrett, 35 Ala. 96; Kelly v. Cunning- 
ham, 36 Ala. 78; Drake v. Webb, 63 Ala. 596, and authorities 
cited. In George v. Cahaba & M. R. R.8 Ala. 234, this court 
said: “It is, perhaps, impossible to ascertain any one rule 
that will cover all classes of contracts, in regard to the dam- 
ages which may be awarded to the injured party.” We may 
add, we have encountered no question requiring judicial de- 
termination, which is more difficult to be defined, than a 
general rule, or set of rules, declaring the proper measure of 
damages, in the varying phases of the inquiry. That the in- 
jury must be the natural and proximate result of the tort, or 
breach of contract, is a cardinal rule. Accidental corse- 
quences, not likely to ensue from the wrong done, are gener- 
ally too remote to be the foundation of a recovery.—1 Brick. 
Dig. 522-23, $$ 8, 22. 

It is contended for appellant, that when Culver failed to 
repair the fence, according to contract, it was Hill’s duty to 
do the work, or have it done; and that, in this action, he 
can only recover what it would have cost him to bave the 
necessary repairs made. The case of Murrell v. Whiting, 32 
Ala. 54, is cited in support of this tiew. That was a suit on 
a charter-party of a sea-going vessel, and the breach assigned 
was, that the charterer failed to furnish a cargo for the voy- 
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age, which the contract bound him to furnish. This court 
said: “In the absence of special circumstances to the con- 
trary, the law makes it the duty of the master of such a ship 
as that of the plaintiffs, in case of the failure or refusal of 
the charterer to furnish the cargo as agreed on, to avail him- 
self of the ordinary means, and of all proper opportunities, 
to obtain another cargo. * * * If, by performing that 
duty, the loss from the defendant’s breach of contract would 
have been mitigated, the failure to perform it deprives the 
plaintiffs of the right to recover any damages or loss, which 
would have been avoided by its performance.” The prin- 
ciple declared in this case, is a little variant from that set- 
tled ina kindred class of cases, where one, by executory 
agreement, binds himself to serve another for an agreed com- 
pensation. In such case, if the hirer, without justifiable 
cause, refuse to allow the laborer to perform his contract, 
the latter may continue to treat the contract as in force and 
binding, and, after the termination of the agreed term of ser- 
vice, or as the installments mature, may sue and recover as 
if he had performed his part of the agreement; with this 
qualification, that if, in the meantime, the employee has 
realized anything from his labor, or if he had an opportunity 
for employment and did not accept it, then the employer is 
entitled to a credit for the sum he thus realized, or might 
have realized.—Fowler v. Armour, 24 Ala. 194; Wright v. 
Falkner, 37 Ala. 274; Davis v. Ayres, 9 Ala. 292; 2 Greenl. 
Ey. 261la, and note ; see, also, Meertie/ v. Strauss, 64 Ala. 299. 
And, in such case, the burden is on the defendant to show 
that plaintiff had obtained, or could have obtained, employ- 
ment, and declined it. 

The present case, in its cireumstances, is distinguishable 
from any we have been considering. Hill, the tenant, bound 
himself to cultivate and harvest a crop. This, under ordi- 
nary circumstances, would require his labor and attention 
pretty much the entire year. Culver, the landlord, it is 
shown, “was to fix up the fencing enclosing said land, so as 
to secure the crop.” ‘This was a contract of mutual stipula- 
tions ; and, from its terms, we are authorized to infer the 
fence was insufficient, and that, in the absence of Culver’s 
promise to repair, Hill would not have taken the lease. 
Fence, ex vi termini, imports a defense or protection of the 
crop, or other thing within the enclosure. Protection was 
its object, and it was that the parties had in contemplation. 
Destruction or loss of the crop, if the fence remained insufli- 
cient, would naturally be expected to follow. We think the 
damage in this case was the natural and proximate result of 


Culver’s breach of contract, that Hill had a right to repose 
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on his promise to repair, and that the Cireuit Court laid 
down the true rule for the measurement of damages in such 
a case as this. In the first charge, given at the instance of 
plaintiff, the court extended to him the full measure of his 
rights. We agree with the Cireuit Court in holding that it 
was not legally incumbent on defendant to make or procure 
rails to repair the fence, at the expense, or with the labor 
which the testimony shows would have been required. The 
diligence required of him did not extend so far. 
Affirmed. 


The Tuscaloosa Manufacturing Com- 
pany etal. v. Cox etal. 


Bill in Equity by Steckholders against Corporation and its 


Treasurer, to Enjoin the Latter from Acting as General 
Manager, for a Settlement of his Accounts, and his Removal. 


1. Directors af corporations; are trustees and have much discretion in 
managing company’s afairs.—Private corporations are formed for pri- 
vate gain, and the board of directors who are entrusted with the man- 
agement of its affairs are selected from the stockholders, on account of 
their supposed fitness for the position, and oceupy the position of trus- 
tees, to whose judgment and discretion much is confided, and from whom 
infallibility is not expected. 

2. Stockholders; how may obtain redress when interests of corporation 
are endangered.—When the interests of the corporation are suffering, or 
are likely to suffer, through the inefficiency or faithlessness of any 
agent or official, anappeal for redress should first beanade to the board of 
directors, or other governing body, and on their failure or refusal to act, 
the next redress, in ordinary cases, will be found in the power of the 
ballot, under the charter and by-laws of the corporation; and though 
there may be cases in which the stockholder may invoke the restraining 
power of a court of equity in the first instance, it must be a very strong 
case, showing that an appeal to the board of directors would be of no 
avail, and delay extremely perilous. 

3. Same; same; rule applied to facts of this case.—The bill in this case 
being filed by three of the stockholders in a private corporation engaged 
in manufacturing cotton goods, two of them being directors, against four 
other direetors who composed the executive committee, and against the 
corporation, charging that one of said committee, who was also the 
treasurer and general financial manager of the business, under the 
superintendence of the committee, was allowed to purchase all supplies 
from a mercantile firm of which he was a member, at prices greatly in 
excess of the market rates, whereby he was enriching said partnership, 
at the expense of the corporation, reducing its dividends, and depress- 
ing the value of its stoek; and asking the removal of the treasurer and 
agent, the settlement of his accounts; but not charging any fraud or 
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bad faith on the part of the other members of the committee, nor alleg- 
ing that redress had been sought through the instrumentalities provided 
by the charier and by-laws; held, that the bill is without equity, and an 
injunetion granted on its filing should be dissolved. 


Appa from Tuscaloosa Chancery Court. 

Heard before Hon. A. W. Dr~iarp. 

This was a bill in equity filed by Geo. W. Cox and others, 
against the Tuscaloosa Manufacturing Company, its treas- 
urer, B. Friedman, and others. The averments of the bill 
are clearly summarized in the opinion of the court, and hence 
neec¢ not be stated here. An injunction was granted, on the 
filing of the bill, and the respondents moved, in vacation, for 
its dissolution. Tie Chancellor refused to dissolve the in- 
junction, and this decree is assigued as error. 


A. B. McEacutn, and Van Hoose & Powett, for appellant. 
The bill is without equity.— fortes v. Whitlock, 5 Edwards, 
446; Denny v. Manhaitan Co. 2 Denio, 115. The bill is with- 
out equity, not only because it seeks no relief against the cor- 
poration by proper parties, but also because it only seeks it 


against its agents or subordinate officials, who, as shown by 
the bill, are under the control of the corporation by its char- 
ter and by-laws, and hold their agency by a teuure at will. 
Code, § 184. “The unwillingness of the corporation to assert 
its rights lies at the foundation of the stockholder’s right of 
action.” — West. R. R. v. Nolan, 48 N.Y. 513; Cogswell v. Ball, 
39 Cal. 325; Al’y Gen. v. Utica Ins. Co. 2 John. Ch, 388 ; 
1 Edwards Ch. R. 84; Allen v. Curtis, 26 Conn. 456; Newby 
v. Oveg. R. R. 1 Saw. 64; Rohinsorx v. Smith, 3 Paige, 222 ; 
Brown v. Lacrosse R. R. 2 Wall 302; Denny v. Manhal/an 
Co. 2 Denio, 115; Ryan v. Leavenworth R. R. 21 Kan. 365; 
Cross v. Lockett, 16 How. Pr. 62 ; Hilliard on Torts, vol 1 pp. 
327, 418 ; Colquitt v. Howard, 11 Ga. 556; Graves v. Gough, 
69 N. Y. 154; Foss v. Harbottle, 2 Hare, 461; Manly v. Alston, 
1 Ph. 990; Angell & Ames on Corporations, § 14, L. R. 4 Ch. 
Appl. 336; Sperring’s Appeal, 71 Pa. 11. 

The bill is not filed in the name of complainants-and all 
other stockholders desiring like relief, and without this aver- 
ment the complainants have no standing in equity.—Smith 
v. Huckabee, 53 Ala. 195; Whitney v. Mayho, 15 Ill. 251 ; 
Brown v. Lacrosse R. R. 2 Wall. 283; Baldwin v. Lawrence, 
2 Sim. St. 18; Coleman v. E. C. R. R.10 Beav. 1; Bliss v. 
Anderson, 31 Ala. 612. 

The bill should have been filed against the delinquent 
treasurer and the directors personally.—Zobinson v. Smith, 
3 Paige, 222; Angell & Ames on Corporations, § 171; Atty 
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Gen’l v. Wilson, 1 Craig & Ph. 1; 10 L. I. U.S. 53; 4 Jurist, 
1174; Hill v. Frazier, 22 Pa. St. 320. 

There was no breach of duty or of trust in buying the cot- 
ton, or authorizing it to be bought, by any one whom the 
directors might select for the purpose, and a court of chan- 
cery has no power over a corporation to restrain acts within 
the corporate powers.— Verplank v. Mer. Ins. Co. 1 Edw. 84 ; 
Alty Gen'l v. Earl of Clarendon, 17 Ves. 491; Fountain F. T. 
R. BR. v. Jewell, 8 B. Mon. 142. 


S. A. M. Woop, and J. M. Marri, for appellees.—“The 
persons who become directors or managers of a corporation 
place themselves in the situation of trustees, and the rela- 
tion of trustees and cesfvis que trust is thereby created, for 
the time being, between them and the stockholders.”—Scott 
v. Depuyster, 1 Edward Ch’y R. 542; Verplank v. Mercantile 
Ins. Co. 1 Edward Ch’y R. bottom p. 87; Field on Corpora- 
tions, $$ 172, 173, 174, 400, 402, 408 ; Angell & Ames on Cor- 
porations, § 313. 

A court of chancery may interfere to prevent the misappli- 
cation of corporate assets at the suit of a single stockholder. 
High on Injunctions, § 767; French v. Gifford, 30 Iowa R. 
148; Wright v. Oroville M. Co. 40 Calk. 20; Robinson v. 
Smith, 3 Paige’s Ch. R. p. 233. 

The failure of the executive committee to prevent Fried- 
man, the treasurer, from purchasing of his own firm, and for 
his own profit, on account of the corporation, was “not an 
error of judgment merely.” It was made the duty of said 
committee to see that the treasurer’s bo ks, accounts and 
vouchers were correct, and that he was not misapplying the 
company’s money ; and the non-performance of a confessed 
official obligation, amounts to what the law considers a breich 
cf trust, even though it may not involve intentional moral 
delinquency.— Dodye v. Wolsey, 18 Howard U.S. R. 345. 


STONE, J.—The Tuscaloosa Manufacturing Company, as 
its name imports, is a private corporation, created and or- 
ganized for pecuniary profit. It is a corporation aggregate, 
having a plurality of corporators, and the purpose of its 
creation is the manufacture of cotton yarns and cotton goods. 
Its capital stock is made up of shares, owned by nine share- 
holders—seven of them owning efch five thousand dollars 
of the stock—an eighth one, forty-five hundred dollars, and 
the ninth one, one hundred dollars. Seven of the nine share- 
holders are directors of the company, of whom one was 
elected, and is acting as president. The remaining two share- 
holders are females, the sum of whose shares aggregate nine 








. 
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thousand five hundred dollars. Four of the directors, in- 
cluding the president, and owning twenty thousand dollars 
of the capital stock —a fraction over half—constitute an ex- 
ecutive committee, authorized by the by-laws, and clothed 
with large powers of control and management, particularly 
during the recesses of the directors’ sessions. One of the 
executive committee—Friedman—is treasurer, and general 
financial manager, under the superintendence of the execu- 
tive committee. Friedman is a wholesale and retail dry goods 
merchant, and engaged also in the purchase and sale of cot- 
ton. The corporation kept a retail store near its factory, 
mainly for the purpose of supplying its employees with mer- 
chandise. Under the by-laws there was a superintendent of 
the factory, and also a general manager—the latter with 
large powers. ‘The bill in this case was filed by two of the 
directors and one of the female stock-holders—the three 
representing fifteen thousand dollars of stock; filed in their 
own names as stock-holders, and the four directors who com- 
pose the executive committee, together with the manufactur- 
ing company, are made defendants. The gravamen of the 
bill may be summarized as follows: The bill charges that 
by the by-laws, it is made the duty of the managing agent to 
purchase the cotton for the factory, and the merchandise for 
the store ; that Friedman, the treasurer, a member of the 
executive committee, usurped, or was permitted to exercise 
this purchasing function, and that he purchased both the 
cotton and merchandise from a firm of which he was the 
active member, at prices very materially in excess of the 
rates at which they could have been purchased from other 
parties, by which he was enriching his mercantile firm at the 
expense of the corporation ; and that the other members of 
the executive committee approved his bills, and allowed him 
to pay himself these excessive charges, out of the moneys of 
the corporation. ‘The bill charges bad faith on the part of 
Friedman, and an intention to injure the corporation, reduce 
its dividends, and depress the value of its stock, all for his 
own private emolument. There is no charge of fraud or bad 
faith against the other members of the committee, nor of an 
intent to benefit themselves, or to injure the stock-holders, 
or the corporation itself. If the bill can be construed as a 
charge in any respect against the other members, it is only 
an implied complaint that they confided too much in Fried- 
man, and thus enabletl him to enrich himself at their expense. 
The by-laws of the corporation require a meeting of the 
board of directors to be called whenever two members of the 
board request it. There is no averment that any such re- 
quest was ever made, or that any attempt was made to ob- 
VoL. LXVIII. 
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tain redress from the board of directors. The bill prays 
that Friedman be enjoined from making purchases—that a 
receiver be appointed—and that an account be taken. There 
is no prayer for a final account of the corporate dealings. 
The object of the bill is the removal of Friedman, and the 
settlement of his accounts. It is, perhaps, due to Mr. Fried- 
man that we should say, although not material in consider- 
ing the equity of the bill, that he and the other three mem- 
bers of the executive committee have answered the bill 
under oath, and have substantially denied every allegation of 
fraud, or bad faith charged therein. It is manifest he 
still retains the confidence of the executive committee. 
Private corporations, like partnerships, are formed for 
private gain. Their conduct and management are usually 
confided to a governing body, called a board of directors. 
These, in most cases, are chosen from the stock-holders, and 
are selected on account of their supposed fitness for the trust. 
Harmony iv policy and in counsel, is one of the conditions 
_of suecess. No man, or body of men can be supposed to 
be infallible. The wisest are liable to mistakes. Few, if 
any, of mature years, have been so wise or prescient, as not 
to find in a past experience many steps taken, or acts done, 
which we now know were blunders. Even in pending trans- 
actions, an association of persons would rarely be found, 
each individual member of whom would agree on the same 
line of policy. The opinions of men are as variant as their 
faces, Hence, in the government of corporations, much 
must be left to the judgment and discretion of the directory, 
and much must be credited to the fallibility of human judg- 
ment. If it be supposed an unwise course is being pursued, 
or that the interests of the corporation are suffering, or likely 
to suffer through the inefficiency or faithlessness of an official, 
an appeal should first be made to the directory or governing 
body, to redress the grievance. Failing there, in ordinary 
cases the next redress will be found in the power of the bal- 
Jot, which usually comes into exercise at short intervals. We 
will not say there may not be cases, in which the strong, re- 
straining arm of the Chancery Court may be invoked in the 
first instance. The whole governing force may become cor- 
rupt, or may enter into a combination, either ultra vires, or 
so destructive of the policy and property of the corporation, 
as to show an appeal to the directory would be fruitless, and 
delay extremely perilous. It should be a strong case, how- 
ever, to justify such interferences. To allow it in cases of 
mere divergences of judgment as to whether this or that line 
of policy, each within the pale of the corporate power, will 
best promote the enterprise, would imperil the existence of 
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every moneyed corporation in the land. True, the directors 

— are trustees of the powers and property of the corporation, 
and the share-holders are the beneficiaries. They can exer- 
cise no power not within the province of the charter, and 
they must bring to the service fidelity to the welfare of the 
beneficiaries, and diligence in the performance of their du- 
ties. They are not guarantors that the methods they adopt 
will lead to the most prosperous results, contingencies, against 
which the most prudent cannot provide, often thwart the 
wisest laid schemes. To allow a dissatisfied minority to 
arraign the directors before the courts of the country, when- 
ever in the opinion of such minority a wiser or better policy 
could have been pursued, would practically put an end to 
the benefits claimed to result from associated capital. 

In Scott v. Depuyster, 1 Edw. Ch. 513 and 542, it is said : 
“ No man who takes upon himself an office of trust or con- 
fidence for another, or for the public, contracts for more than 
a diligent attention to its concerns, and a faithful discharge 
of the duty which it imposes. He is not supposed to have 
attained infallibility ; and therefore does not stipulate that - 
he is free from error. Persons who become directors or man- 
agers of a corporation, place themselves in the situation of 
trustees, and the relation of trustee aud cestui que trust is 
thereby created between them and the stock-holders.” 

In Greaves v. George, 69 N. Y. 154, is this language : “There 
is no doubt that a stock-holder has a remedy for losses sus- 
tained by the fraudulent acts, and for the misapplication 
or waste of corporate funds and property by an officer of a 
corporation ; but the weight of authority is in favor of the 
doctrine that an action for injuries caused by such miscon- 
duct must be brought in the name of the corporation unless 
such corporation or its officers, upon being applied to for 
such a purpose by a stock-holder, refuse to bring such action. 
In that contingency, and then only, can a stock-holder bring 
an action for the benefit of himself and others similarly situ- 
ated, and in such an action the corporation must necessarily 
be made a party defendant. When a stock-holder brings 
such an action, the complaint should allege that the corpor- 
ation, on being applied to, refuses to prosecute ; and as this 
averment constitutes an essential element of the cause of 
action, the complaint is defective and insufficient without it.” 

The case of Brewer v. Boston Theatre, 104 Mass. 378, was 
very like the present in its principles, except in that case the 
abuses and faithlessness charged were much more marked 
than any averred in this record. In that case, as in this, the 
bill was filed by stock-holders. The court, in holding the de- 


murrer to the bill well taken, gave the following reasons : 
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“1. Itis not alleged that any effort has been made to set the 
corporation in motion, for the purpose of securing its own 
redress, 

“2. No application to the directors to take action in the 
matter is alleged. . . . 

“3. In the first and second bills it is alleged, that a ma- 
jority of the present hoard of directors of said defendant 
corporation are acting in the interest of, and are under the 
control of, said Tompkins and Thayer. [Tompkins had been 
a director.| But this does not show that they are wilfully 
disregardful of the interests of the corporation ; or that they 
would so act, if informed of the injurious effect of their ac- 
tion; or that they would yield to the influence or control of 
Tompkins and Thayer, if aware of the purpose and uses for 
which that influence is exerted. It is not equivalent to a re- 
quest and refusal of the use of the corporate name and au- 
thority for the redress of the wrongs complained of; nor 
does it show that such an application, upon a suitable repre- 
sentation of the facts, would be unavailing. 

“4. The same considerations apply to the allegations in 
the third bill, so far as they apply to present directors. It 
is alleged that they have allowed themselves to become little 
else than the creatures of Tompkins and Thayer, and the 
regis.er of their wishes, and have come to consider that no 
duty rested, or none rests upon them as directors, to do more 
or other than to make said corporation, and the property of 
the plaintiffs therein invested, serviceable to Tompkins and 
Thayer. The phraseology of this general statement does not 
comport with the directness and certainty required of [in] legal 
averments ; and we do not think that any process of elimi- 
nation would educe from it the proposition that the present 
directors of the corporation are so hostile to its interests, 
and to any judicial proceeding for their protection, as to 
make proceedings in this form necessary.” In the case of 
Allen v. Curtin, 26 Conn. 456, the court said: “ An individual 
stock-holder may maintain a petition in equity against the 
directors of a corporation for misconduct in office, where the 
corporation is unable to bring a suit at law, or where, through 
collasion or fraud, it neglects to seek redress, and an appli- 
cation has been made to the directors for the use of the cor- 
porate name to bring suit, which has been refused.” In 
Cogswell v. Bull, is this language : ‘“ The general rule is that 
an action against trustees of a corporation for a misappro- 
priation of its funds, must be brought in the name of 
the corporation. The funds which are misapplied are the 
property of the corporation, as such, and the action to re- 
cover them must be brought in its name, unless in excep- 
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tional cases. One of the exceptions is, where a corporation 
on a proper demand from a stockholder, refuses to institute 
the action.”—39 Cal. 320. In Smith v. Poor, 3 Ware, 148, 
the principle is thus stated: “The corporation, and not in- 
dividual stock-holders, must bring suit in case of injury to 
the corporation by the directors. But if the acting directors 
refuse to bring suit, then an action in equity may be com- 
menced by any stock-holder personally, for himself and 
others, against such directors.” The case of Foss v. Har- 
bottle, 2 Hare, 461, was a suit by share-holders, aud involved 
the use and enjoyment of very valuable property. The bill 
was by two of the share-holders, on behalf of themselves and 
all otlers, the proprietors of shares, except the five directors, 
and another share owner, not a director, who were made de- 
fendants, together with the solicitor and the architect. Three 
of the five directors were bankrupts. The bill charged the 
defendants “ with converting and effecting various fraudulent 
and illegal transactions, whereby the property of the com- 
pany was misapplied, aliened and wasted; that there had 
ceased to be a sufficient number of qualified directors to con- 
stitute a board; that the company had no clerk or office; 
that in such circumstances the proprietors had no power to 
take the property out of the hands of the dehnlaaia, or 
satisfy the liabilities, or wind up the affairs of the company.” 
The bill prayed for a receiver, and that the defendants be 
decreed to make good the loss. There were other prayers in 
the bill. It will be observed that in this case all the direc- 
tors were charged wit! the commission of the fraud, and it 
would be difficult to conceive of a stronger case than that 
made by the bill. There was a demurrer to the bill, which 
was sustained. It was ruled that, on the facts stated, “ the 
continued existence of a board of directors de facto must be 
intended ; that the possibility of convening a general meet- 
ing of proprietors capable of controlling the acts of the ex- 
isting board was not excluded by the allegations of the bill ; 
that in such circumstances there was nothing to prevent the 
company from obtaining redress in its corporate character in 
respect of the matters complained of, and that therefore the 
plaintiffs could not sue in a form of pleading, which assumed 
the practical dissolution of the corporation.” This, we con- 
ceded, is an extreme case, and goes farther than the wants of 
the present case require us togo. Of similar bearing to the 
above are the following numerous authorities—Ang. & Ames 
on Corp. § 312; Cooley on Torts, 518; Farben v. Whitlock, 
3 Edw. Ch. 446 ; Colquitt v. Howard, 11 Ga. 556; Mozley v. 
Alston, 1 Phil. Ch. 780; Bayless v. Orme, 1 Freem. Ch. 161 ; 
Atty. Gen’l v. Utica Ins. Co. 2 Johns. Ch. 371; 2. & P. KR. R. 
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C..v. P. & R. R. R. Co. 54 Me. 173; Western R. R. Co. v. 
Nolun, 48 N.Y. 513. The following cases, properly applied 
to their own special circumstances, give no aid to the present 
bill.— Dodge v. Woolsey, 18 How. U. 8.351; French v. Gifford, 
30 Iowa, 148; Robinson v. Smith, 3 Paige 222; Cross v. Sack- 
ett, 16 How. Pr. 62; A/ty. Gen’l v. Wilson, 1 Cr. & Phil. 1; 
Wright v. Obaville Man¥*q Co. 40 Cal. 20. 

In Smith v. Prattville Man’/’y Co. 29 Ala. 503, speaking of 
the power of directors of a corporation, this court said: “ It 
is not the meaning of the contract that the partial incon- 
venience of a member should prevail over the interest of the 
company, or that the right of a member to receive dividends 
should be absolute and unrestricted. The managers are 
officers of the company, and trustees of the stock-holders. 
In both capacities they are clothed with a large discretion,” 
&e. * * But when they have exercised it, without any 
violation of the charter or constitution of the company, their 
action cannot be disregarded, or controlled by any court at 
thes<instance of a stock-holder, unless it is shown to have 
been a wilful abuse of their discretion, or the result of bad 
faith, or of a wilful neglect or breach of a sworn duty.” 

It is so reasonable—so clearly promotive of the aims and 
interest of private corporations, that every remedial agency 
the charter furnishes, should be first applied to, before the 
powers of the Chancery Court can be invoked at the instance 
of share-holders, that we are not surprised at the uniformity of 
rulings on the question. True, as we have said, there may 
be cases of flagrant abuse and pressing peril, which would 
justify a bill in the first instance. The present bill falls ver 
far short of making such a case, and consequently, the bill, 
as framed and amended, contains no equity. 

The decree of the Chancellor is reversed, and this court, 
rendering the decretal order the Chancellor should have ren- 
dered, doth order and decree that the injunction granted in 
this cause be, and is dissolved, for want of equity in the bill. 
Let the appellees pay the costs of appeal in this court and 
in the Chancery Court. 

Cause remanded. 


SoMERVILLE, J., not sitting. 
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Morgan, Adm/’r, v. Morgan. 


Bill in Equity for Settlement of Partnership Accounts, and to 
Declare Trust on Property Purchased with Partnership funds. 


1. Non- claim, statute of ; bill for settlement of partnership accounts and 
recovery of balance due is within.—A claim against the estate of the last 
surviving partner in favor of the personal representative or heirs of the 
partner first deceased, for a settlement of the partnership accounts, and 
a recovery of the balance due, is within the Alabama statute of non- 
claim (Code, § 2597), and is also within the Arkansas statute of non- 
claim, which is proved to be two years, and the bill in this ease not hav- 
ing been filed until after the expiration of four years from the death of 
the last surviving partner, and there being no proof of presentation to a 
pag representative in either State. although an administration was 
1ad in both States, within the period prescribed in their respective 
statutes, such claim is, as a money demand, barred. 

2. Same; fraudulent concealment, as averred in this case, does not pre- 
vent operation of.—Tf fraudulent concealment can take a case out of the 
operation of the statute of non-claim, the averments of the bill in this 
case are not sufficient for that purpose, since it sets forth no facets consti- 
tuting the alleged fraud, nor does it state any means employed to conceal 
the facts from the complainant. 

3. Saine; when bars claims of heirs of deceased partver to land pur- 
chased wiih partnership money.—When 2 surviving partner invests in 
lands money belonging to the partnership, or Lelonging eniirely to the 
estate of a deceased partner, takingthe tille in nis own name, the heirs 
or represeniatives of the deceased partner may at Qieir option ratify the 
investment and claim cheir proporcionate pari or interest therein, or re- 
cover the money so invested without their authority, and fasten a lien 
on the land for its repayment, but until they assert their right to the 
land their claim is a money demand, springing out of contract, and if it 
has become barred by the statute of non-claim, can be the foundation of 
a claim to the lan-ts. 


AppgaL from Tuscaloosa Chancery Court. 

Heard before Hon. CuarLes TURNER. 

This was a bill in equity filed September 6, 1879, by S. T. 
Morgan as admivistrator de bonis nor of the estate of Daniel 
D. Morgan and others, against Lula C. Morgan, the widow of 
J.G. Morgan, deceased. 

The averments of the bill, the demurrer thereto, the pleas 
of the defendant, and also the demurrers to them, are suffi- 
ciently stated in the opiuion of the court. 

The decrees of the Chancellor in overruling the demurrers 
to the pleas, in sustaining the demurrers to the bill, and in 
dismissing the bill, are assigned as error. 


S. A. M. Woop, and A. B. McEacuty, for appellants. 


VoL, LXVII. 
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1. The surviving partner and the heirs of the deceased part- 
ner become tenants in commen of the realty and not the sur- 
viving partner, and the administrator of the deceased part- 
ner.—Parsons on Partnership, 373; Waite’s Actions and De- 
feuses, vol. 5,120; Dyer v. Clarke, 5, Wheat. 562; Lang’s Heirs 
v. Waring, 25 Ala. 625; Andrews’ Heirs and Adm’r v. Brown, 
Adwm’r et als., 27 Ala. 437; Tiffany & Bullard oa Trusts and 
Trustees, 98-490. 

2. A court of equity will go so far as to dispense entirely 
with administration on an estate when there is no actual 
necessity for the same.— Fretwell v. McLemore, 52 Ala. 133 ; 
Hare v. Richards, 1 Mason, 381; Marshall v. Crow, 29 Ala. 
298; Bethea v. McCall, 5 Ala. 315; Turner v. Johnson, 
20 Ala. 482. 

3. The surviving partner was a trustee for the heirs of 
the deceased partner, and the trust was one which a court of 
equity has a “peculiar and exclusive jurisdiction,” and there- 
fore the statute of limitations is inapplicable in the case. 
The demand is purely equitable.—Parsons on Partnership, 
441-2-3-4-58 ; Waite’s Actions and Defenses, vol. 5, 143, 130, 
237; vol. 7, 269, 270; Brickell’s Digest, vol. 1, § 10, par. 
207-330 ; Couster v. Wharton, Adm’r, 52 Ala. 358; Little v. 
Snedecor, 52 Ala. 136; Ex parte Ruffin,6 Ves. 126; Marlett v. 
Jackson, 3 Ala. 287; Fretwell v. McLemore, 52 Ala. 124; Case 
v. Abell, 1 Paige, 393; Michou v. Girod, 4 How. (U.8.) 51; 


* Murray v. Murray, 5 Johns. Ch. 60; Tiffany & Bullard on 


Trusts and Trustees, 717; Greenlee’s Adm’r v. Greenlee et al. 
62 Ala. 330; Hill on Trustees, 268; Offutt v. Scott, 47 Ala. 
104; Askew v. Harper, 28 Ala. 634; Carrington v. Manning's 
Heirs, 13 Ala. G11. The Statute of Limitations does not ap- 
ply to those cases of dizect trast in which the cestui que trust 
has not a full and adequate legal remedy.— Wiite v. Sheldon, 
4 Ney. 280; Hall v. Russell, 3 San. 506. The allegations of 
fraud take this case out of the operation of the statute of 
limitations. 

4. The appellants claim their distributive share in the 
partnership property, which first passed into the possession 
of John G. Morgan as surviving partner, and finally into the 
possession of his administrators and heirs. They claim no 
debt, but claim as heirs—a purely equitable estate. The 
statute of non-claim is no bar to this action, and this cause 
of demurrer should have not been sustained.— Harrison’s 
Adm’r v. Harrison’s Distributees, 39 Ala. 489; 30 Ala. 143; 
44 Ala. 92; 26 Ala. 324; 1 Ala. 708; 2 Ala. 337. 


J. M. Martix, and Hararove & Lewis, for appellees. 
1. The simple allegation of fraud will not avoid the bar of 
6) 
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the statute of limitations in this cause.—Code of Ala. § 3242; 
Porter v. Smith, 65 Ala. 

2. The cause of action set forth in the bill is barred by 
the statute of non claim, unless avoided on good and sufli- 
cient grounds.—Digest of the Laws of Arkansas for 1874, 
§$ 60; Walker v. Byers, 14 Arkansas, 246. The claim of com- 
plainant is also barred by the statute of uon-claim of Ala- 
bama.—Code, § 2597; McDowell, Adm’r v. Jones, Adi’r, 58 
Ala. 31; Jones’ Lx’rs v. Lightfoot, 10 Ala. 17. 

3. The demand of complainant is stale and should not be 
countenanced by a court of equity, independently of the 
statutes of limitation and non-claim.—Johnson v. Johnson, 
5 Ala. 90; Roy v. Bogart, 2 Johnson's Cases, 436; Ve Knight 
v. Taylor, 1 Howard, 161; Sullivan v. Portland R. R. Co. 
4 Otto, 806; Brown v. County of Buena Visia, 5 Otto, 100 ; 
3 Wall. 94; Ellison v. Majfett, 1 Johnson Ch. 46. 


STONE, J.—The present suit grew out of an alleged 
partnership in planting between Samu@l D. Morgan, com- 
plainant’s intestate, and John G. Morgan, through whom de- 
fendants claim. The partnership had its situs and place of 
business operations in the State of Arkausas, and went into 
operation in 1860. Samuel D. Morgan resided in North 
Carolina, and died intestate in 1864. John G. Morgan re- 
sided in Arkansas, personally superintended the affairs of 
the partnership, and died a resident of that State in August, 
1875. In 1872, John G. Morgan invested some fourteen 
thousand dollars in real estate in the city of Tuscaloosa, 
Alabama, which real estate is the chief subject of contro- 
versy in the present suit. Moneys, alleged to be in the pos- 
session of Mrs. Morgan, the widow, are also sought to be 
subjected to complainant’s claim. The bill avers these were 
profits and proceeds of the partnership operations in plant- 
ing, amounting to fifty thousand dollars ; that the said Johu 
G. had no other means, or source of income; that he owed to 
his deceased partner a large sum on partnership accounts, 
amounting to fifty thousand dollars; that of the sum thus 
realized from partnership operations, after some intermediate 
adventures, he had purchased and paid for the said real 
estate in Tuscaloosa ; and that the sum in the hands of Mrs. 
Morgan, the widow, was also part and parcel, of such pro- 
ducts and proceeds. The bill was filed September 6th, 1879, 
and seeks to have a settlement of the partnership account, 
and a trust fastened on said property to pay the sum due 
complainant’s estate. The defenses relied on all center in 
lapse of time, presented by demurrer and by pleas, in various 

VoL, LXviiI, 
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forms. One ground of demurrer to the bill as amended, is 
the statute of non-claim of the State of Alabama. The 
amended bill avers there had been an admistration in the 
State of Alabama, which had been completed and settled up, 
and that the claim sued on had never been presented, until 
the present bill was filed. The bill is not specific as to the 
date of the Alabama administration, nor the length of time 
it had continued when this suit was commenced. It, how- 
ever, fails to aver presentation within eighteen months, and 
offers an excuse for not doing so. Counsel, in their argu- 
ment, treat the question as fairly raised by the record, and 
we shall so treat it. Four years had elapsed after the death 
of John G. Morgan, and we suppose, in the state of the 
pleadings, the administration had been granted more than 
eighteen months. It was so considered by the Chancellor, 
and no objection is here urged against his so treating the 
question. 

The other defense relied on is shown in plea No. 3 of de- 
fendant. It sets torth that there was administration granted 
in Arkansas, on the estate of John G. Morgan, in August, 
1875, and that the claim sued on was never presented or ex- 
hibited “in behalf of said complainant, or in behalf of the 
said Samuel D. Morgan, or his estate, to the administrator 
of said John G. Morgan as a claim against the estate of said 
John G.; and no elaim or demand, whatsoever, was ever ex- 
hibited or presented in behalf of said complainant, or in be- 
half of the estate of said Samuel D. Morgan, deceased, until 
his said bill of complaint was filed in this court.” This, it 
will be observed, was four years. The plea then sets forth 
the Arkansas statute, which declares that “if such claim be 
not exhibited within two years from the date of such letters, 
they shall be forever barred and precluded from any benefit 
in such estate.” There was a demurrer by defendant to the 
bill as amended, assigning as one ground the failure of the bill 
to aver presentation of the claim within eighteen months, to 
the Alabama administrator. This demurrer the Chancellor 
sustained. There was also a demurrer by complainant to 
the plea setting up the Arkansas statute of non-claim. This 
demurrer was overruled by the Chancellor ; and complainant 
declining to take issue, or controvert the facts set up in the 
plea, the Chancellor dismissed the bill. 

In the bill it is averred that complainants did not become 
cognizant of their rights until shortly before the present suit 
was commenced, and the bill contains the general charge 
that John G. Morgan fraudulently invested the partnership 
moneys in property, including that sought to be condemned 
in this suit, and that he fraudulently concealed the facts from 
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complainant, and from those representing Samuel D. Mor- 
gan’s estate. It sets forth no facts, constituting the alleged 
fraud, save the investment of partnership money in the pur- 
chase of property, taking the title in his individual name, and 
it says nothing about any means employed to conceal the 
facts from complainant. In Sto. Eq. Pl. § 251a it is said 
“There has been considerable discussion in the English 
equity courts, within the last few years, in regard to the ex- 
tent to which the facts constituting a fraud should be de- 
tailed in the bill. In avery recent case it was held that an 
allegation of frand was insufticient, without a statement of 
the circumstances constituting the fraud. Fraud, it is said, 
is aconclusion of law, and it is insufficient to allege that a 
deed has been obtained by fraud, unless the things done, 
constituting such fraud, are stated on the face of the bill.” 
Johnson v. Johnson, 5 Ata. 90. 

The bill in the present case, as we have said, does not aver 
any act or artifice of concealment resorted to by John G. 
Morgan. All that is charged against him, so far as the bill 
informs us, may have been done in the broad light of day, 
and known and read of all men who took on themselves the 
trouble or curiosity to inquire. The family and personal 
representative of Samuel D. Morgav must have had knowl- 
edge of the formation of the partnership, and the nature and 
extent of it. The bill does not deny such knowledge. They 
knew when Samuel D. Morgan died, and the law charges 
them with knowledge that his death worked a dissolution of 
the partnership. Why, with this knowledge, and with the 
further knowledge or belief, as averred in the bill, that all the 
capital of the firm was put in by Samuel D. Morgan, they 
slept on their rights, and made no inquiry about these very 
valuable interests for near, or quite, fifteen years, is not at- 
tempted to be explained. We think the bill wholly fails to 
show a case of fraudulent concealment, if that could be ad- 
judged an answer to the defense of non-claim. Asa mere 
money demand, there can be no question that the statutes 
of non-claim, both of this State, and of the State of Arkansas, 
are a complete bar to all relief prayed in the present bill. 
Jones v. Lightfoot, 10 Ala. 17; Fretwetl v. McLemore, 52 Ala. 
124, 139 ; McDowell v. Jones, 58 Ala. 25; State Bank v. Wal- 
ker, 14 Ark. 234. 

If it be contended that inasmuch as John G. Morgan con- 
verted the money into property during his lifetime, this is 
not a suit ona claim or demand for money, but a suit for the 
property into which the money was converted, and therefore 
not within the statute of non-claim, the answer is two-fold. 


First : the money with which the land was purchased is not 
Vor, txvim. 
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alleged to have belonged entirely to Samuel D. Morgan’s es- 
tate. The bill charges the lands were bought with partner- 
ship moneys, and therefore the only right Samuel D. Mor- 
gan’s heirs or representatives could assert would be, to be let 
in to the enjoyment of the property as a tenant in common, 
or, to recover their share of the money, thus invested with- 
out their authority, and to have a lien and trust fastened on 
the land for its repayment. Either the one or the other, at 
‘their option. Second: But, if the entire money thus invested 
had belonged to the estate of Samuel D. Morgan, this, with- 
out more, would not have converted the money into lands, so 
far as the rights of his heirs and representatives were con- 
cerned. They could not have been forced to accept the land 
instead of the money. Until they elected to ratify the con- 
version and claim the land, it was not theirs. Ia either state 
of the case, they had a mere option to claim the money, or 
the land, in whole, or in part; and, until they did so assert 
their claim to the land, their claim was a money demand, 
springing out of contract.—Perry on Trusts, § 835; Preston 
v. MeMillan, 58 Ala. 84. Before this bill was filed, their 
money demand had become barred, and they were without 
foundation on which to rest a claim to the land.—Smith v. 
Perry, 56 Ala. 266. | 
Affirmed. 


Washington v. The State. 


Indictment for Arson. 


1. Indictment ; must be certain as to the person charged.—The statute 
(Code, § 4786) which requires an indictment to be certain as to the per- 
son charged, is a mere affirmation of the common law which did not per- 
mit uncertainty in this respect. 

2. Misnomer ; plea of, may be founded on wrong use of either Christian 
or surname.—There is no reason for any distinction between a misnomer 
of a Christian, and of a surname, either may be matter for a plea of 
misnomer. 

3. Same; what are sufficient averments in replication to plea of. —The 
defendant, being indicted by the name of G orge Washington, and plead- 
ing in abatement that the two names are his full Christian name only, 
and that his true name is George Washington Holmes ; a replication aver- 
ing that he isas well known by one name as the other, is a full answer 
to the plea. 

t. Arson in second degree ; statute defining contains typographical error. 
In the statute which makes the burning of a ‘cotton house, or cotton 
pen containing catton,’’ arson in the second degree (Code, § 4547), the 
word or is a typographical error; it is not in the original statute on file 
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in the office of the Secretary of State, and the statute must be read and 
construed as if that word had not been inserted. 


oo. Same; burning cotton house is.—-Burnig a ‘‘eotton house’’ is, under 
the statute thus construed, arson in the second degree, whether it con- 
tains cotton or not, and there is no misjoinder of an indictment which 
charges the defendant in one count with burning a ‘‘cotton house con- 
—e cotton,’ and in another count charge the burning of a eotton 
1ouse, 


AprEAL from Perry Cireuit Court. 

Tried before Hon. Grorce H. Crata. 

The first count of the indictment in this case, which was 
found at the Spring Term, 1880, of the Circuit Court of 
Perry, charged that “George W ashington wilfully set fire to, 
or burned, a cotton house, which, w ith the cotton therein 
contained, was of the value of five hundred dollars, the prop- 
erty of Porter King.” The second count charged that 
“George Washington wilfully set fire to or burned a cotton 
house, the property of Porter King.” The defendant pleaded 
“that his name is, and always hath been from his nativity, 
George Washington Holmes, and that George Washington is 
his Christian name, and that Holmes is his surname, and by 
the name of George Washington Holmes he hath always been 
hitherto called and known, without this that he, the said 
George Washington Holmes now is, or at any time hitherto 
hath been called or known by the name George Washington.” 
The State filed a replication to this plea, avering that “the 
said George Washington, long before and at the time of the 
finding of said indictment, was, and still is, as well known by 
the name of George W ashington as by the name of George 
Washington Holmes.” The defendant demurred to this rep- 
lication, because it did not “state that Holmes is not the sur- 
name of said defendant, and does not state that Washington 
is the surname of defendant, and does not aver that George 
Washington is not the Christian name of the defendant. The 
court overruled the demurrer. On the trial of the plea the 
court charged the jury, “if the jury believe from the evi- 
dence, that the defendant was as well known by the name of 
George Washington as by the name of George Washington 
Holmes, at the time when the offense was committed, “and 
when the indictment was found, they will find the issue in 
favor of the State.” The defendant excepted to this 
charge. 

The errors assigned are, overruling the demurrer to the 
replication, giving the charge set out above, “because the 
prisoner was placed in jeopardy on both counts in the in- 
dictment.” 
Vo. LYXLII. 
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Mopawet & WaLrHatt, for appellant. (No brief has come 
into the hands of the Reporter.) 


H. ©. Tomprins, Attorney-General, for the State-—There 
is no misjoinder of offenses in the indictment. The first 
count clearly charges arson in the second degree. The 
second count also makes it arson in the second degree to 
burn a cotton house, whether it contains cotton or not, for 
the word or, in the statute declaring it to be that offense to 
burn a cotton house or cotton pen containing cotton, is not 
in the original statute, and to insert it as referring to a cotton 
house leads to the manifest absurdity of making it also refer 
to cars, train of cars, or car shed.” The replication is the 
form set forth by all writers on criminal pleading.—1 Bish. 
Cr. Pro. § 792; 2 Hale’s P. C. 238; Lewis v. State, 1 Head, 
329. The indictment shows that the offense was committed 
by a person whose Christian name was “George” and whose 
surname was “Washington.” Taken in connection with this 
the replication shows that the defendant was as well known 
by the surname of “Washington” as that of “Holmes,” and 
was a full answer to the plea. 


BRICKELL, C. J.—The court is asked to reverse the 
judgment and sentence of conviction, upon two grounds; 
the first of which, as we understand it, is that the plea of 
misnomer, disclosing the real christian and surname of the 
accused, and that George Washington is his christian, and no 
part of his swrname, the replication that he was as well 
known by the name of George Washington, as by the name of 
George Washinyton Holmes, his real christian and surname, as 
averred in the plea, is not an answer to the plea; because 
there is no answer to the legal implication from the plea, 
that the indictment discloses only the christian, and omits the 
surname of the accused. 

The existing statute is, so far as this question is concerned, 
a mere aflirmation of the common law. The indictment 
“must be certain as to the person charged.”—Code of 1876, 
$4786. Uncertainty in this respect was never tolerated ; 
and the statute does not enlarge, while it may be that it 
diminishes the degree of certainty the common law required. 
Morningstar v. State, 52 Ala. 405. 

The object and purpose of describing the accused by his 
name is to identify him. By reputation he may acquire a 
name which would as certainly identify him as his nght or 
real name. Hence, it has long been settled that in such 
case, the use of either name in an indictment is sufficient. 
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The right name is sufficient because he cannot by plea deny 
that it is his name. The name assumed by him, or acquired 
by reputation, is sufficient because it identifies him.—1 Bish. 
Cr. Pr. § 686; 1 Chit. Cr. Law, 449. A plea of misnomer 
avers the true name, and that by it accused has always been 
called or known, with a protestation that he has not been 
called or known by the name employed in the indictment. It 
follows necessarily that a replication, that at the time of pre- 
ferring the indictment, he was as well known by the one name 
as the other, puts in issue the material averments of the 
plea. A misnomer of either chrisfian or surname is the mat- 
ter of such plea ; and that the accused was as,well known by 
the surname employed as by that he avers to be his true 
name is an answer to it. There is no reason for any dis- 
tinction between a misnomer of a christian and of a surname. 
As now framed, the indictment avers the christian and the 
surname. If, originally, the accused had another surname, 
and Washington was his middle name only, he may have lost 
it by having long answered to, or assumed the middle name 
as a surname. 

The other ground upon which a reversal is claimed, is, that 
there is a misjoinder of counts in the indictment—the first 
count charging a felony—the second a misdemeanor. The 
objection proceeds upon a misapprehension of the statute 
under which the indictment is framed, (Code of 1876, $ 4547,) 
which declares the burning of a cotton-house, whether it con- 
tains cotton or other thing or not, and the burning of a cot- 
ton-pen containing cotton, arson in the second degree. As 
published, the statute reads cofton-house, or cotton-pen contain- 
ing cotton. The word or is not found in the original statute, 
is a typographical error, as may be seen by an examination 
of the original statute on file in the office of the Secretary of 
State. The statute must, therefore, be read and construed 
as if that word had not been inserted. So reading it, the 
burning of a cotton-house, though it may not contain cotton, 
is arson in the second degree. While the burning of a cot- 
ton-pen is that offense ouly when it contains cotton. 


Affirmed. 
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Linam wv. Reeves. 


Trover for Conversion of Corpus of Wife's Statutory Estate. 


1. Statutory separate estate of wife; how conveyed.—The title of the 
wife to personalty, which is the corpus of her statutory separate estate, 
ean not be conveyed except by an instrument in writing, executed jointly 
by husband and wife, and attested or acknowledged as the statute 
prescribes. 

2. Same; can not be mortgaged.—The husband and wile, even when 
acting jointly, can not, by mortgage, pass the title to personalty which 
is the corpus of the wife’s statutory separate estate, much less en the 
husband convey title to such property by mortgage executed by him 
alone. 

3. Same; title to not impaired although proceeds derived from mort- 
gage ave used to buy necessaries for household.—When the husband alone 
executes a mortgage on personalty, which is the corpus of the wife’s 
statutory separate estate, she may maintain trover against the mort- 
gagee, nor is her title impaired, or the wrong of the conversion miti- 
gated by the fact that the mortgage debt was created for supplies or 
necessaries for the household. 

4 Trove rs measure of damage 8 in.—When the plaintiff has lost his 
property wholly, and its value is not fluctuating, the measure of dam- 
ages in trover, is the value of the property at the time of the conversion, 
with interest to the time of the trial and verdict; but when the value is 
fluctuating the jury may take the highest value at any time between 
the conversion and the trial. 


AppEaAL from Wilcox Cireuit Court. 

Tried before Hon. Jonn K. Henry. 

This was an action of trover brought by Amanda M. 
Reeves, the appellee, against W. H. Linam, the appellant, to 
recover a horse which was the corpus of her statutory sep- 
arate estate, and which her husband had mortgaged to ap- 
pellant to secure the payment of a bale of cotton. The 
testimony of the plaintiff and her husband was taken on 
interrogatories, and the defendant, in cross examining them, 
asked various questions, such as, “What was done with the 
money arising from the sale of the bale of cotton 2” “ Was it 
not used in purchasing x articles of household supply?” “If 
you sold the cotton for money, state what you bought with 
the money?” The plaintiffs objected to these interrogatories 
as illegal and irrelevant, the court sustained the objection, 
and defendant excepted. The witness answered that he used 
the money in buying such articles as he needed. The horse 
was sold under the mortgage, and the mortgagee became the 
purchaser. The value of the horse at the time of the con- 
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version was proved. On all the evidence adduced, which the 
bill of exceptions sets out in full, the court charged the jury 
that they believed from the evieence that the plaintiff 
became the owner of the horse as testified to by her wit- 
nesses, and that the defendant sold said horse under said 
mortgage, made to him by plaintiff’s husband, and claimed 
such horse by virtue of said mortgage, that the defendant 
would be guilty of a conversion of the horse, and that the 
measure of damages should be the value of the horse at the 
time of the conversion, with interest from the time of the 
conversion to the time of the trial.” The defendant ex- 
cepted to that part of this charge defining the measure of 
damages to be the “ value of the property at the time of the 
conversion, and interest thereon.” The defendanl asked the 
court to charge the jury, “that the plaintiff was entitled to 
recover a full indemnity for the injury sustained by the 
wrongful conversion of the defendant, and if the j jury should 
believe that there were mitigating circumstances in the case 
in regard to the amount of dam: ages, then these circumstances 
should be taken into consideration by them in assessing the 
damages.” This charge the court refused to give, and de- 
fendant excepted. The rulings of the court on the evidence, 
and the charges given and refused, are assigned as error. 


S. J. CumMING, for appellant.—A contract for necessaries 
made by the husband is, prima fucie, a charge on the wife’s 
statutory separate estate.—JWitchell v. Dreland, 57 Ala. 317. 
The defendant should, therefore, have been permitted to 
show that the money received under the mortgage was used 
to buy articles for which the wife’s estate would be liable. 
The evidence excluded was, also, admissible to show that 
the “property had been applied to the use of the plaintiff,” 
and thus to show that the injury and the consequent dam- 
ages had been diminished thereby.—2 Gr. Ev. § 2 16 5 East v. 
Pace, 57 Ala. 521; Folmar v. Copeland Tb. 588 . 27 Ala. 486. 
The part of the charge excepted to as fixing the measure 
of damages was erroneous in confining the jury to the value 
of the property at the time of the conversion.—Prescolt v. 
Jordan, 57 Ala. 272. 


Brutus Howarp, for appellee.—The action of the court in 
sustaining the objections to the defendant’s own interroga- 
tories was decided adversely to appellant when this case was 
formerly before the court.—Reeves v. Linam, 57 Ala. S564. 
This case falls within the general rule laid down in 57 Ala. 

2; 48 Ala. 638, that the value of the property at the time 


of the conversion, and interest thereon, is the measure of 
Vor. LXVII, 
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damages, since there are no special cireumstances shown to 
take it out of the operation of that principle. Nor was it 
error to refuse the charge asked by the defendant, for it de- 
volved upon the jury the decision of the law of the case ; 
it was abstract, for there was no evidence of mitigating facts. 


BRICKELL, C. J.—This case was before this court at a 
former term, and is reported.— Reeves v. Linam, 57 Ala. 564. 
All the questions now presented, with the exception of the 
instructions given or refused, in reference to the.measure of 
damages, were determined adversely to the appellant. If, 
as does not now seem to be disputed, the horse was of the 
corpus of the statutory separate estate of the appellee, it is 
too plain for discussion that the husband was without power 
to pass any title to it by mortgage.—Putlerson v. Flanagan, 
37 Ala 513. Nor could title be conveyed otherwise than by 
an instrument in writing, executed jointly by husband and 
wife, and attested or acknowledged as the statute prescribes. 
Murphree v. Singleton, 37 Ala. 412; Whitman v. Abernathy, 
303 Ala. 154. Nor have husband and wife the power, even 
when acting jointly, to pass title by mortgage ; their power 
is to sell, and does not include the power to mortgage. 
Peeples v. Stalla, 57 Ala. 53. As was said, when the case was 
here formerly, it follows, that “as the horse could not be 
directly conveyed by the deed or mortgage of the husband 
alone, neither could that result be indirectly reached, by any 
use to which he might apply the proceeds.” There was no 
error in the refusal of the instruction requested, or in sus- 
taining the objections to the evidence offered by the appel- 
lant tending to show that the mortgage debt was created for 
supplies or necessaries for the household of husband and 
wife ; or that the proceeds of the sale of the cotton were 
applied in the support of the family. If that be true, there- 
by the title of the wife to the horse is not impaired, nor is 
the wrong of the conversion mitigated. 

2. The measure of damages in the action of trover, when 
the plaintiff has lost his property wholly by the conversion, 
is, if the value of the property is not fluctuating, the value 
at the time of the conversion with interest to the time of 
trial and verdict. If the value is fluctuating, the jury may 
take the highest value at any time between the conversion 
and the trial.— Totwn v. Manning, 9 Ala. 682; Lee v. Mat- 
thews, 10 Ala. 682; Ewing v. Blount, 20 Ala. 694; Jenkins v. 
VeConico, 26 Ala. 213. In view of the facts of the case, the 
Circuit Court properly instructed the jury, the measure of 
recovery was the value of the horse at the time of the con- 
version, with interest to the day of trial. Affirmed. 
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Blevins v. The State. 
Murder. 


_ 1. Jury in capital cases; duty of court in summoning.—lIt is the prov- 
ince of the court, under section 4874 of the Code of 1876, to determine 
the number of persons to be summoned, in addition to the regular panel. 
This power is limited; not less than fifty, nor more than one hundred 
persons, including the regular panel, may be summoned. Within this 
jimit the court may, at its discretion, order the summoning of any num- 
ber which will answer the purposes of a fair administration of justice. 
It is not the right of the defendant to require that any particular num- 
ber should be summoned. 

2. Grand jury. original venire ; presumptions in support of judgment. 
Where it was not shown by the record that one of the original renire 
was present or absent on the day of the term when the grand jury was 
empanneled, or why, if present, he was not of the jury,—Held, that all 
reasonable presumptions must be indulged to support the judgment of 
the court below, and it is fair to presume that he was excused, or found 
not to possess the requisite qualifications. Weld further, that in either 
event, the jury not being reduced to a number less than fifteen, there 
eould be no summoning of additional persons from whom to select a 
juror. 

3. Same; presence of attorney at request of solicitor befere.—The prac- 
tice of an attorney appearing at the request of the solicitor before the 
grand jury, while they are investigating an accusation, to aid them in 
their deliberations, condemned by the court. 

4. Same, same ; error without injury.—But where the record affirma- 
tively shows that the defendant has not been prejudiced by such ap- 
pearance, this is error without injury, and an indictment so found 
should not be quashed therefor. 


AppEAL from Selma City Court. 

Tried before Hon. Jon. Harasoy. 

This was an indictment for murder. When the case was 
called for the purpose of setting a day for the trial thereof, 
and summoning a jury for the same, the defendant moved to 
quash the indictment, On the following grounds: Ist. That 
one Thomas W. Clark, at the request of the solicitor, went 
into the grand jury room while the accusation against 
defendant was being investigated ; remained with the jury 
during such investigation, and to the time when the jury voted _ 
the finding of the indictment, and took part in the investiga- 
tion, and performed the part of an attorney in such investi- 
gation. This is the substance of the three grounds of the 
motion to quash. The motion was overruled by the court, 
and defendant excepted. The defendant then filed two pleas 


in abatement, setting up, in substance, the grounds relied on 
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in the motion to quash. To these pleas the State filed repli- 
cations, in which it was admitted that Clark, by request of 
the solicitor, had been present during the investigation of 
the grand jury ; that he assisted in the examination of wit- 
nesses, but that he gave the jury no counsel or advice about 
the matter. Upon this issue a jury was empanneled. It ap- 
pears, from the evidence, that Clark wentinto the grand jury 
room at the request of the solicitor, for the purpose of mak- 
ing a memoranda of the testimony of the witnesses examined ; 
that he was present when the accusation against the defend- 
ant came up; that Clark held in his hand the testimony 
taken on a preliminary investigation ; that the witnesses 
were examined by the solicitor, at the request of the jury ; 
that during the examination Clark asked the witness one 
question about the testimony be held in his hand ; that Clark 
went into the jury room without the judge being consulted 
thereon, and without the request of the jury, but that his 
presence there was not objected to by the jury. Neither the 
solicitor or Clark was present, when the jary consulted and 
voted on the case, and did not know when they deliberated 
on it, nor did either express any opinion on the case or com- 
ment on the evidence before the grand jury. Upon this 
evidenee, the court charged the jury, that if they believed the 
evidence on the pleas beyond a reasonable doubt, they would 
find for the State. Defendant excepted to the giving of this 
charge, and the jury found the issues for the State. The 
court then ordered the defendant to be arraigned, and re- 
quired him to plead to the indictment. Defendant excepted 
to this action of the court. He was then arraigned, and 
pleaded “not guilty.” The defendant moved the court to 
order the resummoning of one hundred persons, including 
the regular panel, from whom to select a jury to try the 
cause, but the court refused the motion, and ordered the 
summoning of fifty persons, including the regular panel. To 
this action of the court, defendant excepted. It does not 
appear whether one Shelby, summoned as a grand juror in 
the original venire, was present or not on the day of the term 
when the grand jury was organized. The jury, however, was 
at no time reduced to less than fifteen. 


Reep & May, for appellant. 
Attorney-General Tomrxrs, for the State. 
BRICKELL, C. J.—1. It was the province of the court, 


under the statute (Code of 1876, § 4874), to determine the 
number of persons who should be summoned in addition to 
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the jurors regularly summoned, from whom a jury would be 
selected for the trial of the appellant. The power of the 
court is limited—not less than fifty, nor more than one hun- 
dred persons, including the regular jurors, may be ordered to 
be summoned. Within this limit, it, is in the discretion of 
the court to order the summoning of any number which will 
answer the purposes of a fair administration of justice. 
Williams v. State, 48 Ala. 85. It is not the right of the de- 
fendant to require that any particular number should be 
ordered. 

2. It is not shown by the record whether Shelby, one of 
the original venire, was present or absent on the day of the 
term when the grand jury was organized ; or why, if present, 
he was not of the jury. All reasonable presumptions must 
be indulged to support the judgment of the court below, and 
it is fair to presume that he was excused, or was found 
not to possess the requisite qualifications on examination by 
the court before the jury was organized. In either event, 
the jury not being reduced to a less number than fifteen, 
there could be no summoning of additional persons from 
whom to select a jury.—Code of 1876, $§ 4754-4760. 

3. An attorney of the court, at the request of the solicitor, 
attended the grand jury, while they were investigating the 
accusation against the appellant, without the permission of 
the court, and without having been sworn. His only par- 
ticipation in the proceedings before the jury was to examine 
the witnesses, or rather aid in their examination. Upon this 
ground, the appellant moved to quash the indictment, and 
also pleaded the facts in abatement of it. One of the duties 
the statute imposes on the solicitor is, “to attend on the 
grand juries, advise them in relation to matters of law, aud 
examine and swear witnesses before that body.”’—Code of 
1876, § 772. He is forbidden, however, to be present when 
the jury are expressing their opinions or giving their votes. 
Code of 1876, § 4775. It is the policy of the law, that the 
preliminary inquiry as to the guilt or innocence of persons 
charged with offenses against the criminal law, should be 
conducted in secrecy. It is in pursuit of this policy that the 
jurors are each sworn, “the State’s counsel, your fellows, and 
your own, you shall keep secret.” Many are the reasons 
assigned for this secrecy, so variant from the publicity which 


‘must generally attend judicial proceedings. One is, that if 


the proceedings were public, parties charged before the jury 
would be informed, and afforded the opportunity to escape 
before the deliberations of the jury were complete, and pro- 
cess for their arrest could be issued. Another reason is, 


that there shall be the largest freedom of discussion and de- 
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liberation by the jury, which could not well be secured, if the 
proceedings were not secret, and all disclosure of the coun- 
sels of the jury prohibited. It is the protection of the jury 
in the freedom of discussion and deliberation, the statute 
contemplates in excluding the presence of the solicitor, 
though a sworn public officer, while they are giving expres- 
sion to their opinions, or casting their votes. It is not con- 
sistent with the theory of the proceedings and privileges of 
the grand jury, that one bearing no official relation, bound by 
no bop should,on the request, or merely by the authority of 
the solicitor, be permitted to appear before them. The office 
of solicitor is a public trust, and its duties are incapable of 
delegation ; and that the person introduced into the grand 
jury room is styled his deputy, or his clerk, cannot cure the 
wrong of the introduction. Ii it did not appear affirmatively 
that Clark did no more than examine witnesses—if it ap- 
peared that he counseled the fiuding of the bill against the 
appellant, or expressed any opinion favorable to its finding, 
we should be inclined to the opinion the motion to quash the 
indictment ought to have prevailed.—State v. Addison, 2 So. 
Car. (new series) 356. But it appearing that he gave the 
jury no counsel, expressed to them no opinion salah to 
the appellant, did no act affecting their deliberations, the ap- 
pellant has suffered no injury from his presence in the jury 
room, and has no greater reason to complain of it, than any 
other citizen. It is not doubted that the solicitor was 
actuated only by pure motives, and considerations of promo- 
ting the administration of justice, in procuring the aid and 
assistance of Clark. But it would be an evil precedent, 
which could be employed to destroy the freedom of the de- 
liberations and the secrecy of the proceedings of the grand 
jury, if we were to pronounce that he could delegate the duty 
of attending the jury, which the law confers on him because 
he is a sworn publie officer. 

We find no error in the record, and the judgment must be 
affirmed. 
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Carter v. The State. 
Indictment for Burglary. 


1. Burglary; what constitutes.—To constitute burglary, there must 
be a breaking, removing, or putting aside of something material, which 
constitutes a part of the dwelling-house. and is relied on as a security 
against intrusion. If the entrance be effected through an opening pre- 
viously there without forcible enlargement of it, this cannot be a bur- 
glarious entry, unless it be effected through an open chimney. 

2. Same;—It does not require violent or mechanical force to consti- 
tute a burglarious entry. Ii any foree be employed to remove or dis- 
ace that which has been placed to close an opening in a dwelling- 
wnodk or to protect the contents within, this is suflicient to constitute 
burglary. 

3. Same: quality of fastenings.—The law cannot institute an inquiry 
into the sufficiency of the various fastenings employed for the preserva- 
tion of chattels in store. 


AppEAL from Henry Cireuit Court. 

Tried before Hon. H. D. Crayton. 

Appellant was indicted for burglary, in breaking into a gin- 
house, wherein there was seed cotton kept for use, with m- 
tent to steal. It appears from the evidence that the build- 
ing into which appellant was charged with breaking, was a 
water-gin ; that the house was two stories high; that the 
doors and windows of the lower story were left open before, 
at the time of, and after the alleged burglary, there being 
nothing in that story or room; that in the floor of the 
upper room there was a hole about one foot wide and four 
feet long, through which some of the machinery of a rice- 
mill worked when in operation, the mortars of which were 
below ; that at this time the rice-mill was not in operation, 
and a plank was laid over the hole and fastened down, or 
nailed, but was loose. One witness testified that this plank 

yas placed there for the purpose of keeping the cotton from 
falling through. It also appears that at the time the bur- 
glary was committed, there were sixty-two pounds of seed 
cotton on or around the plank. The ginner testified that, on 
leaving the gin-house on Saturday night, (the burglary was 
committed between Saturday night and the Monday follow- 
ing,) he had shut and fastened the windows, and closed and 
locked the door of the upper story of the house. It was 
proved that the burglary was committed, if at all, by remov- 


ing the plank from over the hole above described, and enter- 
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ing the same by climbing upon the mortar of the rice-mill 
below. ‘This is all the evidence that appears from the record 
in this case. The defendant asked the court to charge the 
jury, (nat if they believed the evidence they must acquit, 
whic! the court refused to do. The jury brought in a ver- 
dic. of guilty. The ruling of the Circuit Court in refusing to 
give the charge as asked for by defendant, is here assigned 
as orror. 


H. C. Tompxixs, Attorney-General, for the State.—The 
facts in this case show that the building broken into was 
used as a gin-house and rice-mill; that in the floor of the 
upper room there was a hole about one foot wide and four 
feet long, through which a portion of the rice-mill machinery 
worked when such mill was in operation; this hole was cov- 
ered by a plank, and that upon and around the plank sixty- 
two pounds of seed cotton had been placed ; that the room 
was entered through this hole, the lower room being open, 
and that in order to enter, defendant had removed the plank. 
It is clear that though defendant may have entered the lower 
room through an open window without a breaking, yet if he 
broke into the upper room with the intent to steal, it was 
burglary.—4 Black. Com. 226; 2 Whar. Am. Crim. Law, 
$ 1536; Wilson v. The State, Coxe (N. J.) 489; Scripture v. 
The State, 42 N. H. 485. That the removal of the plank was 
sufficient breaking, see Com. v. Stephenson, 8 Pick. (Mass.) 
354; Com. v. Finch, 14 Grat. 6438; Rex v. Russell, 2 Eng. 
Crown Cases, 377 ; Roscoe Crim. Evidence, mar. page, 348. 


(Nore sy Rerorter.—No briefs for appellant came into 
reporter's hands, nor does it appear by whom he was repre- 
sented.) 





STONE, J.—Lifting the latch of an outer door, and thereby 
effecting an entrance, although the door is not otherwise 
fastened, is a sufficient breaking and entrance under an in- 
dictment for burglary.—S/ate v. Wilson, Coxe (N. J.) 489. 
So, pushing open an outer, closed door, although not fast- 
ened, and thereby entering, (Finch v. Com. 14 Grat. 643), or, 
lifting the flap of a cellar door, usually kept down by its 
own weight, (ex v. Russell, 2 Eng. Cr. Cases, 377,) is each a 
sufficient breaking for purposes of burglary. And, raising 
the sash of a window, shut down close but not fastened, or, 
pulling down an upper sash, kept in place alone by its 
weight, or lifting a transom shutter, kept in place by its own 
weight, may each constitute a burglarious breaking.—fez v. 


Hyams, 7 C. & P. 441; Rex v. Hall, Russ. & Ry. 451; 1 Russ. 
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on Cr. 786 e/ seq.; Rose. Cr. Ev. 349; Whar. Am. Cr. Law, 
§ 1532 et seqg.; Com. v. Stephenson, 8 Pick. 354; 4 Black’s 
Com. 226-7. In a note to page 3, 2 Sharsw. Russ. on Cr., it is 
said: “To constitute burglary, there must be a breaking, 
removing, or putting aside of something material, which con- 
stitutes a part of the dwelling-house, and is relied on as a 
security against intrusion.” —State v. Boon, 13 Ive. 244. See, 
also, Fisher v. The State, 43 Ala. 17; Walker v. The State, 63 
Ala. 49; Lawder v. The State, 63 Ala. 143; Stone v. The 
Staie, fd. 115. The sum of these authorities, we think, is, 
that if the entrance be effected through an opening previ- 
ously there, without forcible enlargement of it, this cannot be 
a burglarious entrance, unless it is effected through an open 
chimney. This rule applies to a door or window left open, 
or any other opening in the house, through which the ingress 
is effected. It has even been held that if a window sash be 
left partly raised—not enough to allow entrance—it is not 
burglarious to raise it higher, and thus enter the premises. 
On the other hand, it does not require violent or mechanical 
force to constitute a burglarious breaking. On the contrary, 
if any force be required and employed, to remove or displace 
that which has been placed there to close the opening, or to 
protect the contents within, this is enough. The law does 
not and cannot institute an inquiry into the sufficiency of the 
various fastenings, that may be employed for the preservation 
of chattels in store. Under these rules, if the testimony 
was believed, the breaking was such that it might be bur- 
glarious. The Circuit Court did not err in the charge re- 
fused. 
Affirmed. 


Lee’s Adn’r v. Downey. 
Statutory Real Action in nature of Ejectment. 


1. Evecutor’s or administrator's rights and powers as lo real estate.— 
The personal representative of a testator or intestate has no estate or 
interest in or to lands descended or devised, but is only clothed with 
certain statutory powers over such lands, to be exercised when neces- 
sary for the payment of debts ; and the existence of such statutory powers 
depends upon the existence of a necessity for their exercise—that is, 
upon the existence of debts to the payment of which the lands may be 
subjected. ; 

2. Statute of limitations; suspension of, between death of debtor and 
grant of administration on his estate.-—Whatever may have been the com- 
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mon-law rule,as to the suspension of the statute of limitations during 
the period intervening between the death of the debtor and the grant of 
letters of administration on his estate, it is now declared by statute 
(Code, § 3244) that not more than six months shall be deducted in com- 
puting the statutory bar, although letters of administration may not 
have been granted until after the expiration of that period. 

3. Same; not avoided, as to lands, by act or promise of personal repre- 
sentative.—As against the rights of heirs or devisees, or persons claiming 
under them, it is not in the power of the executor or administrator, by 
any act, admission, or promise, to remove the bar of the statute of lim- 
itations, so as to revive a debt, and make it chargeable on lands 
descended or devised. 

4. When executor or administrator can rot recover against alienee of 
heir or devisee.—An executor or administrator can not recover in eject- 
ment, or a statutory action in the nature of ejectment, against an alienee 
of the heir or devisee, when the action is commenced nearly ten years 
after the death of the decedent, and the only debts proved to exist are 
barred by the statute of limitations. 


APPEAL from the Circuit Court of Perry. 

Tried before the Hon. Gro. H. Crata. 

This action was brought by Elias B. Thompson, as the 
administrator with the will annexed of David Lee, deceased, 
against William T. Downey, to recover the possession of a 
tract of land particularly described in the complaint; and 
was commenced on the 29th July, 1874. It was admitted 
that David Lee, the plaintiff’s testator, was seized and pos- 
sessed of the lands now sued for, at the time of his death ; 
and that he died some time during the year 1863. By the 
last will and testament of said testator, the lands were devised 
to William D. Lee, one of his sons; and said William D. Lee 
and James Lee, another son, were therein nominated as exec- 
utors. William D. Lee took possession of the lands, and 
continued in possession until some time in February, 1871, 
when he sold and conveyed, for valuable consideration, to 
A. E. Lawhorn; and the defendant was in possesion, claim- 
ing under Lawhorn. The defendant pleaded the general 
issue, a special plea of ne unques administrator, and eight other 


‘ special pleas, which averred, in substance, that the lands 


were devised by the plaintiff’s testator to W. D. Lee, under 
whom the defendant claimed ; that there were no outstand- 
ing debts, to the payment of which the lands could be sub- 
jected ; that there was no necessity to sell the lands for the 
payment of debts, or for the purposes of administration ; that 
the outstanding debts, if any, were barred by the statute of 
limitations, &c. To each of these special pleas demurrers 
were interposed by the plaintiff,which were overruled by the 
court, and which require no special notice, since the same 
questions, in substance, were presented by the charge of the 
court to the jury. 

A copy of the testator’s will was admitted to probate by 
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the Probate Court of said county of Perry, on the application 
of the plaintiff, which was filed on the 3lst March, i873, and 
in which the plaintiff was described as “ E. B. Thompson, 
trustee, &c.” The application was continued several times, 
and the record does not show on what day it was granted. 
In the order admitting the copy to probate it is recited, that 
the will “was filed and admitted to probate, in the Probate 
Court of said county, in the year 1803, under the existing 
laws of the State at that time ;’ but the record of that probate 
was not produced, and the plaintiff objected and excepted to 
the admission of the secondary evidence which was adduced. 
The plaintiff’s letters of administration were granted on the 
3d January, 1874, the order granting them being in these 
words: “This day came E. B. Thompson, and made appli- 
cation for letters of administration upon said estate [of David 
Lee, deceased}, with the will annexed ; and none of the par- 
ties named in said will as executors having applied for letters 
within the time allowed by law, and it being shown to the 
court that said applicant is a large creditor of said estate, 
and is a suitable person to administer the same, and he hav- 
ing filed his bond,” &c.; “it is ordered that said bond be taken, 
approved, recorded and filed, and that letters of administra- 
tion cum testamento annexo be granted to said applicant.” 
The plaintiff proved, also, that two promissory notes had 
been filed, in May and June, 1874, as claims against said 
estate ; said notes being signed by said David Lee, dated 
March Ist, 1861, and payable twelve months after date, aggre- 
gating over $5,000. William D. Lee testified, as a witness 
for the defendant, that letters testamentary were granted by 
said Probate Court to him and James Lee, and that they had 
never resigned ; and he produced the letters, which are stated 
to be “in the words and figures following;’ but they are 
nowhere set out in the record, and the clerk certifies that the 
paper referred to is not in his own possession. There was 
other parol evidence adduced in reference to this grant of 
letters, and numerous exceptions were reserved by the plain- 
tiff to its admission. 

On all the evidence adduced, the court charged the jury, 
on the written request of the defendant, that they must find 
for him if they believed the evidence ; and refused a general 
charge in favor of the plaintiff, requested by him in writing. 
The charge given, the refusal of the charge asked, and the 
adverse rulings of the court on the pleadings and evidence, 
which it is unnecessary to state at length, are now assigned 
as error. 
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L. N. WatruatL, Tos. Seay, and A. A. Cotemay, for the 
appellant. 


W. M. Brooks, and E. M. Vary, contra. 


BRICKELL, C. J.—The statutes do not confer on an 
executor or administrator any estate or interest in the lands 
of the testator or intestate. As at common law, if devised, 
they pass to the devisee ; or, if not devised, they descend to 
the heir at law; who alone is entitled to possession. The 
executor or administrator may, if a necessity exists, which 
would authorize the Court of Probate to order him to make 
sale of them, intercept or divest the possession of the heir or 
devisee, and hold the lands, either to derive from their rents 
funds for the payment of debts, or for that purpose to sub- 
ject them to sale under a decree of the Court of Probate. 
Masterson v. Girard, 10 Ala. 60; Smith v. King, 22 Ala. 558 ; 
Chighizola v. LeBaron, 21 Ala, 406; Br. Bank Mobile v. Fry, 
23 Ala. 770. It is but a bare power over the lands, with 
which the statute clothes the personal representative, to be 
exercised in the mode, and for the purposes expressed in the 
statute. While by no act of the heir or devisee can the 
power be frustrated, the existence of the power itself depends 
upon the existence of the necessity for its exercise—the pay- 
ment of the debts of the testator or intestate. When the 
necessity does not exist—when there are no debts chargeable 
on the lands—it would be more than an idle and useless 
ceremony, to suffer the personal representative to disturb the 
possession of the heir, or of the devisee, or of the alienee of 
the one or the other. A just and prudent personal repre- 
sentative would not then assert the power, for bis only duty 
would be, if he could assert it, to receive possession in one 
moment, and restore it in the next. It is not for any such 
purposes the statute confers the power, aud authorizes its 
exercise.— Owens v. Childs, 58 Ala. 113. 

The lands now in controversy were specifically devised to 
William D. Lee, who, having entered into possession, aliened 
and conveyed them. His possession, and the successive pos- 
session of his alienees, coutinued uuinterrupted and undis- 
puted, for nearly or quite ten years, until the commencement 
of this suit. If there are debts existing against the testator, 
chargeable on the lands, to the payment of which the personal 
representative is bound to appropriate them, then the appel- 
lant is entitled to the possession, and can maintain the present 
action. But, if there are no such debts, if he were to recover 
possession, his only duty would be its immediate restoration ; 
a recovery would not only be unjust, but it would be an idle, 











102 SUPREME COURT (Dec. Term, 


[Tillman v. Spann.] 


useless, expensive ceremony. We do not propose to inquire, 
whether there had been a grant of letters testamentary 
remaining in full force, when letters were granted to the 
appellant. It may, if necessary, be conceded that the grant 
to him was the first and only grant; the question remains, 
whether there are debts existing against the testator which 
it is his duty to pay, and to which he could properly and 
legally devote the lands. 

The only debts of which evidence was given, were simple 
contracts of the testator, barred by the statute of limitations 
of six years, unless the running of the statute was interrupted 
and suspended from the death of the testator until the grant 
of letters testamentary to the appellant. What may have 
been the rule of the common law on this point, it is unnec- 
essary todiscuss. The statute now, in express terms, declares 
that no greater period of time thau six months from the death 
of the testator shall, in such case, be deducted in computing 
the bar of the statute of limitations.—Code of 1876, § 3244; 
Pickett v. Hobdy, 63 Ala. 609 ; Lewis v. Ford, at the present 
term. Deducting that period, the statute of limitations had 
perfected a bar as to all these debts, before the grant of letters 
testamentary to the appellant. It is not in his power to 
remove it, or by any act, admission, or promise, to revive 
these debts, so that they would be chargeable on the lands, 
divesting the possession of the devisee, or of his alienees, and 
incumbering the estate with their payment. 

The Circuit Court, in this view, was not in error in instruct- 
ing the jury the appellant was not entitled to recover. The 
judgment is affirmed. 


Tillman v. Spann. 


Bill in Equity by Widow, for Allotment of Dower, and Account 
of Rents and Profits. 


1. Recitals of decree; conclusiveness of, on appeal.—Where the chan- 
cellor’s decree declares the complainant entitled to relief against C., one 
of the defendants, and adds, ‘‘But, it being represented that the parties 
have made some settlement or compromise touching their claim against 
said C., no decree is now made, the court reserving the case for such 
decree as may be in accordance with the terms of said settlement ;”’ this 
recital, if untrue in fact, can not be controverted in the appellate court, 
but must be corrected in the court below. 

2. Adverse possession by purchaser.—A purchaser of land under an 
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executory contract, who is let into possession without a deed, becomes 
an adverse holder so soon as he pays the purchase-money; and if his 
possession continues uninterrupted for ten years, he may maintain or 
defeat an action of ejectinent on it. 

3. Widow's right of dower and quarantine; in what lands claimed.— 
The widow is not entitled to dower in lands of which her deceased hus- 
band was possessed during coverture as the administrator of his deceased 
son, who had been in possession under an executory contract of pur- 
chase, having paid the purchase-money, for a period long enough to 
acquire a title under the statute of limitations, although he had never 
received a conveyance from his father; and having no right to dower in 
such lands, she is not entitled to rents and profits, or statutory quar- 
antine. 

4+. Rents and profits of plantation connected with last residence of 
deceased; widow's right te, before dower assigned.—The husband having 
rented out to various tenants, for the year, the plantation connected with 
his residence at the time of his death, and afterwards conveyed it by 
deed of trust to secure an admitted indebtedness, assigning also to the 
trustees the several notes given for the rent, the widow is entitled, as 
against the trustees and beneficiaries, to the rents accruing up to the 
allotment of her dower, not from the filing of her bill, but from the death 
of the husband. 


Appeal from the Chancery Court of Perry. 

Heard before the Hon. CHarLes TURNER. 

The original bill in this case was filed on the 16th Novem- 
ber, 1868, by Mrs. Mary M. Walker, as the widow of Thomas 
Walker, deceased, and sought an assignment of dower in 
certain lands, of which her said husband was alleged to have 
been seized and possessed during their coverture, and an 
account of the rents and profits since his death; and the 
complainant having died pending the suit, it was revived in 
the name of John P. Tillman, the present appellant, as the 
administrator of her estate. Thomas Walker and the com- 
plainant were married in February, 1866, and he departed this 
life on or about the 5th June, 1868, leaving as his heirs at law, 
and the distributees of his estate, his daughter, Mrs. Mary J. 
Spann, the wife of Samuel G. Spann, and Maud and Ida Wal- 
ker, his grand-children, who were the children of his deceased 
son, Joseph P. Walker. Said Spann and wife, with their two 
sons, and Maud and Ida Walker, were made defendants to the 
bill, under an allegation that they were in possession of dif- 
ferent portions of the land, claiming and asserting title ; and 
John F. Vary was also made a party defendant, as the admin- 
istrator of said Thomas Walker’s estate. 

The entire body of lands in which dower was claimed con- 
tained about 3,500 acres, and consisted of several plantations 
lying contiguous to each other, and known as the “Home 
place,” the “Joe Walker place,’ the ‘“ Blevins place,” or 
“Seawell place.” Spann and wife asserted title to the latter 
place, under a written instrument which purported to “ give 
unto M. J. Spann, wife of S. G. Spann, the place she lives 
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on,” without other descriptive words; which was signed by 
said Thomas Walker, and dated the 5th January, 1860, but 
was not under seal, and was neither attested nor acknowl- 
edged ; and their children also claimed it, under a deed of 
gift from said Thomas Walker, dated the 2d January, 1868. 
The “Joe Walker place” was claimed by Maud and Ida Wal- 
ker, as the heirs of their deceased father, Joseph P. Walker, 
who died, intestate, during the year 1851; and they asserted 
title in their father under a verbal contract of purchase from 
Thomas Walker, in 1845, under which said Joseph P. took 
possession, and afterwards paid the purchase-money ; but the 
particular terms of this contract, the agreed price, the pay- 
ments made &c., were neither alleged nor proved. On the 
death of Joseph P. Walker, letters of administration on his 
estate were granted to said Thomas Walker, his father, who 
also qualified as the guardian of his infant children ; and he 
continued to discharge the duties of said trusts up to the time 
of his death. 

On the 28th April, 1868, Thomas Walker conveyed a large 
portion of the lands, embracing the ‘“ Home piace” and the 
“Joe Walker place,” to John White and P. Lockett as trus- 
tees, to secure an indebtedness to Maud and Ida Walker, esti- 
mated to be about $30,000, but the exact amount not then 
ascertained ; and also conveyed to said trustees the rents and 
profits of the lands for and during the year 1868, transferred 
to them the notes for rents which he had taken from the 
several tenants, and gave them the control of the lands. 
White and Lockett were made defendants to the bill, and 
yan joint answer, asserting their title as trustees under the 

eed. 

The lands were sold, in different tracts, pending the suit, 
under executions” issued on judgments obtained against 
Thomas Walker in his life-time, and were knocked down to 
different persons as purchasers; George H. Craig becoming 
the purchaser of a tract containing about one thousand acres, 
and being placed in possession by the sheriff. Craig and the 
other purchasers were brought in as defendants by amended 
and supplemental bills, and filed answers; but the proceed- 
ings had in reference to these matters require no special 
notice. 

On final hearing, on pleadings and proof, the chancellor 
held that the complainant was not entitled to dower in the 
lands embraced in the “Joe Walker tract,” but was entitled 
to dower in all the other lands described in the bill; that 
White and Lockett, trustees, were liable for the rents and 
se of all the lands conveyed to them except the “Joe 

alker tract,” but only from the filing of the bill; and that 
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the complainant was entitled to relief as against Craig, as to 
whom, however, no decree was rendered, because, as recited, 
there was a compromise or settlement between the parties. 
The complainant appeals from this decree, and here assigns 
as error the refusal of the chancellor to grant any relief as to 
the lands embraced in the ‘‘ Joe Walker place,” his refusal to 
allow rents and profits from the death of the husband, instead 
of the filing of the bill, and bis failure to sustain the com- 
plainant’s several objections to testimony. 


Brooks & Roy, for appellant. 
Frettows & Joun, and Jno. F. Vary, contra. 


STONE, J.—In the decree of the chancellor in this cause 
is the following language : “ Complainant is entitled to relief 
as against the defendant, George H. Craig ; but, it being rep- 
resented that the parties have made same settlement or com- 
promise touching their claim against said Craig, no decree is 
now made, the court reserving the case for such decree as may 
be in accordance with the terms of said settlement.” In the 
brief of counsel it is said, ‘‘ The chancellor is mistaken in say- 
ing that any arrangement was made with Craig, to the effect 
by him stated.” We feel bound by the statement of the chan- 
cellor ; and the question of the extent of complainant’s relief 
against Craig not having been passed on, we can not con- 
sider that question. If the chancellor fell into error, as to the 
nature and scope of the agreement, that should have been 
corrected in the court below. ; 

Many objections and exceptions to testimony were filed in 
the court below; and it is here objected that the chancellor 
should have considered those objections and excluded the 
testimony. Some of the objections were, perhaps, too general 
to authorize their consideration. The portions of the testi- 
mony to which special objection is urged, consist of state- 
ments by, and transactions with Thomas Walker, the intes- 
tate, deposed to by Maud Walker and her mother, now Mrs. 
Parish. We can perceive no ground of objection to the testi- 
mony of Mrs. Parish, as she is not a party to the suit, and 
does not appear to assert any interest in the litigation, or In 
its subject-matter. But we may exclude all that is testified 
to by her, or by Maud Walker, her daughter, as to any trans- 
actions with or statements by Thomas Walker, and the fol- 
lowing facts are proved to our satisfaction, by the testimony 
of other witnesses, whose competency cannot be questioned : 
That Thomas Walker placed Joe Walker, his son, in posses- 
sion of certain lands, or Joe Walker took possession, with his 
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father’s knowledge and permission. This possession was 
taken by Joe asa purchaser, but the purchase-price is not 
shown. Joe conducted himse/f in all respects as the owner, 
claiming the lands, and exercising the customary acts of own- 
ership. Within a reasonably short time, Joe paid the pur- 
chase-price, whatever it was ; a survey was then made, mark- 
ing the dividing line; and Joe, with his family, continued to 
occupy the lands until his death. Thomas Walker, the father, 
then became administrator of Joe’s estate, and guardian of 
his children, and as such controlled, directed and managed 
the place, as of the estate of Joe Walker, until he, the father, 
died. Now, whether we date Joe’s holding from the time he 
finished paying for the land, or from the time Thomas Wal- 
ker took control as administrator, it gives to him and his chil- 
dren more than ten years of independent holding in their own 
right, and thus armed them with a title which could either 
maintain or defeat an action of ejectment.— Taylor v. Dug- 
ger, 66 Ala. 444, and authorities cited; Smith v. Roberts, 
62 Ala. 83. And the ten years was complete, after deducting 
four years, eight months, and ten days, during which the stat- 
ute was suspended. 

The chancellor did not err in denying to complainant dower 
in the Joe Walker tract. Thomas Walker had no rightful 
seizure of that land during the coverture, either legal or equi- 
table. For the same reason, the widow was not entitled to 
quarantine in those lands. Although adjoining the home 
tract, they were occupied in a different right, and were not 
connected with the dwelling-house in that sense which is con- 
templated by the statute.—Code of 1876, § 2238. There 
being no rightful claim of dower, there could be no quaran- 
tine.—Slatier v. Meek, 35 Ala. 528; 1 Brick. Dig. 613, $$ 19, 22. 

There is a remaining question—the widow’s quarantine 
rights in the remaining part of the plantation ; that part con- 
stituting the plantation connected with the dwelling-house 
where Mr. Walker resided at the time of his death, not includ- 
ing the “ Joe Walker tract.” It is not denied that Mr. Wal- 
ker resided there at the time of his death, nor is it denied that 
the plantation in controversy was connected therewith. It 
had been, by Mr. Walker, let to rent to various tenants, who 
were cultivating under their leases for the year ; and then Mr. 
Walker, by trust deed, had conveyed the rent contracts and 
most of the lands to White and Lockett, as trustees, to secure 
an admitted indebtedness of a large sum to Maud and Ida 
Walker, his wards. The trust deed placed the property and 
rent contracts in the immediate possession and control of the 
trustees, so far as consistent with said contracts of lease, with 


authority and direction to collect and account to the benefi- 
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ciaries for the rents. Complainant claims that she is enti- 
tled to these rents, accruing between the death of Mr. Wal- 
ker and the allotment of her dower under section 2238 of 
the Code of 1876. The chaucellor decreed her the rents, 
only from the time her bill was filed, in November, 1868. 
Following our former rulings on this question, we feel bound 
to hold the chancellor erred in not giving the widow the 
rents of the lands, not embraced in the “Joe Walker tract,” 
from the death of Mr. Walker.— Oakley v. Oakley, 30 Ala. 131 
Shelton v. Carroll, 16 Ala. 148; Boyd v. Hunter, 44 Ala. 705 
Slatter v. Meek, 35 Ala. 528; Wood v. Morgan, 56 Ala. 397. 

We do not consider there is any thing in the other ques- 
tions argued. 

Reversed and remanded. 


we we 


Steele v. Tutwiler. 
Petition to set aside Execution, Sale, and Sheriff’s Deed. 


1. Administration bond with one surety; summary execution on.—Bonds 
given by executors and administrators are required by statute to *‘ have 
at least two suflicient sureties’? (Code, § 2365); but it is further pro- 
vided that a bond, ‘‘not payable or conditioned as required by law , is 
not void, but stands, on its condition being broken, subject to all the 
remedies which could have been maintained on it if the same had been 
payable and conditioned as required by law ’’ (§ 2404) ; and this statute, 
being liberally construed as a remedial statute, must be held to embrace 
an administration bond with one surety only, under which the admini s- 
trator has acted, and to authorize a summary execution against such 
surety (§ 2619). 

2. Probate Court; jurisdiction in matters of administration.—As to all 
matters of administration, the Probate Court is, under constitutional 
provisions (Art. 7, §9), a court of general jurisdiction, and all proper 
intendments will be indulged to sustain its exercise of the powers con- 
ferred in reference to such matters; and this principle is applied, in this 
case, to the issue of a summary execution against the surety on an 
administration bond. 

3. Summary evrecution against surety on administration bond, rssued 
before return day of exrecution against principal.—A summary execution 
against the suretiesonan administration bond, issued before the return 
day of the execution against the administrator individually (Code. § 2619), 
is not void, but voidable only, and must be respected and enforeed, until 
set aside on motion, or in some other manner prescribed by law. ; 

4+. Motion to quash execution, and to set aside sale ; laches.—An appli- 
cation to quash an execution, and to set aside a sheriff's sale and deed 
under it, must be made with due diligence, and at the earliest oppor- 
tunity (Rules of Practice, No. 13; Code, 160); and being made in this 
case after the lapse of seven years, without explanation or excuse lor 
the delay, it was held to come too late. 
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AppEAL from the Probate Court of Greene. 

The appellant in this case, Andrew S. Steele, filed his peti- 
tion in said court on the Ist day of March, 1881, seeking to 
set aside, vacate and annul an execution issued by said court, 
a sale of his lands under said execution, and a sheriff's deed 
to Henry A. Tutwiler, as the purchaser at the sale. The 
petition alleged that, on the 26th September, 1862, letters of 
administration on the estate of Tobias Cox, deceased, were 
granted by said court to Sidney P. Steele, who thereupon 
qualified, and gave bond, with the petitioner as his sole 
surety ; that said administrator made a final settlement of his 
said administration in said court, on the 10th November, 
1873, and decrees were thereupon rendered against him in 
favor of each of the distributees of the estate, for the amount 
ascertained to be due from him to each of them respectively ; 
that executions were issued on these decrees, on the 10th 
November, 1873, against said administrator personally, 
returnable to the second Monday in Jarch, 1874, which were 
returned by the sheriff on the 15th January, 1874, “ No prop- 
erty found;” that executions was thereupon issued by said 
court, on said 15th January, 1874, against said administrator, 
and against the petitioner as his surety, and were levied by 
the sheriff, on the same day, on lands belonging to the peti- 
tioner ; that the lands were sold by the sheriff, under said 
levies, on the second Monday in March, 1874, and were 
knocked down at the sale to Henry A. Tutwiler, as the highest 
and best bidder, and that the sheriff afterwards executed to 
said Tutwiler a deed, purporting to convey to him all the 
right, title and interest which the petitioner had in and to the 
lands. The petitioner insisted that no summary execution 
could issue against him on the bond, because he was the sole 
surety, while the statute required at least two sureties ; and 
that the execution against him was null and void, because 
issued before the return day of the execution against the 
administrator individually ; and he therefore prayed that the 
execution, the levy and sale under it, and the sheriff's deed to 
the purchaser, be vacated and set aside. 

Tutwiler was not made a defendant to the petition, but he 
appeared, and filed a demurrer to it, assigning several causes 
specifically. The court sustained the demurrer, and dis- 
missed the petition; and its judgment and decree is now 
assigned as error. 


Heap & Burier, and E. Moreay, for appellant. 


W. P. Wesp, and Wess & TuTwiLer, conéra. 
VoL, LXxvII. 
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SOMERVILLE, J.—The statute provides, that bonds 
given by executors and administrators must have “ at least 
two sufficient sureties.” —Code (1876), § 2365. It further pro- 
vides, that “ when any executor or administrator gives a bond, 
which is not payable or conditioned as required by law, such 
bond is not void, but stands, on its condition being broken, 
subject to all the remedies which could have been maintained 
on such bond had the same been payable and conditioned as 
required by law.” —Code, $ 2404. 

The question is presented for our consideration in this case, 
whether an admivistrator’s bond with one surety only is sub- 
ject to the summary remedy afforded against sureties by sec- 
tion 2619 of the Code, authorizing immediate execution 
against the surety on return of “no property” against the 
principal. Bonds are of two kinds; single bonds, and penal 
bonds. The bonds of executors and administrators are of 
the latter class, as are all official bonds of State, county, and 
other publie officers. These writings obligatory, as they are 
technically called, consist of /wo essential parts; jirst, the 
acknowledgment of an existing debt, payablein a sum and to a 
person such as the statute may prescribe ; secondly, a condi- 
tion, upon the compliance with which the acknowledgment is 
void.— Walker’s Amer. Law (7th Ed.), 469 ; 1 Bouv. Dict., tit. 
Bonp. 

The above section of the Code (§ 2404) is of simple and 
easy construction, if we keep this analysis prominently in 
view. Though not asserted with distinctness, it is clearly 
contemplated, that a boud irregularly taken must have been 
acted under by the principal, before it can be embraced within 
the provisions of this law ; otherwise, its condition could not 
be broken, and there could be no remedy upon it of any kind, 
either as a common-law or a statutory bond. Aud this is in 
harmony with the policy of section 181, in reference to offi- 
cial bonds, which, more than twenty years ago, was con- 
strued by this court in Sprow!l v. Lawrence, 33 Ala. 674. We 
construe the phrase then, “a bond, which is not payable or 
conditioned as prescribed by law,” as having reference to 
irregularities or imperfections in both the body and the con- 
dition of the bond ; and as there can be no legal bond at al! 
without signatures, the statute has, also, necessary reference 
to any want of formality, or imperfection, in the execution or 
signing by the obligors. 

It is true that a rigid and narrow construction might, by 
logical. refinement, reach another and different conclusion. 
But this is a remedial statute, and it must be largely and ben- 
eficially construed, so as to suppress the mischief so obvi- 
ously designed to be corrected, and to advance the remedy 
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thus devised by the law-makers. The reasoning of the court 
in Sprow! v. Lawrence, supra, strougly corroborates this con- 
clusion, and has been many times re-aftirmed by this court in 
its construction of the similar section there discussed. 

The execution under which the sale in this case was made, 
was voidable, for obvious irregularity, but not void. The 
Court of Probate, which issued it, was, as to all matters of 
administration, a court of general, and not of limited juris- 
diction (Const. 1875, Art. VI, § 9); and every proper 
intendment will be indulged, to sustain the exercise of its 
powers conferred in reference to such matters. Sound prin- 
ciples of public policy demand, that purchasers at judicial 
sales should have confidence in titles there acquired ; and in 
all cases of doubt, courts are wisely inclined not unneces- 
sarily to disturb or unsettle them, Accordingly, it has been 
held, that an execution issued January 7th, 1842, and return- 
able, by mistake, to the first Monday in July, 1841, which was 
an impossible day, was oaly voiduble— Samples v. Walker, 
9 Ala. 726. So, where a judgment was payable in install- 
ments, and an execution issued for the whole debt, before 
some of the installments were due.—Steele v. Pla/t, 5 Har- 
ring. 429. And, likewise, where an execution issued on a 
judgment which had been satisfied, without entry on the 
record (Boren v. McGehee, 6 Port. 432); or where it issuad 
on a dormant judgment, after the time limited by statute 
(Morgan v. Evans, 72 Ill. 586, or 22 Amer. Rep. 154); or, 
where such execution issues prematurely, and contrary to the 
statute in this respect (Stewart v. Stocker, 13 8S. & R. 199). 
In all such cases, though the execution may be erroneous, 
and irregular, it must be respected and enforced, until 
vacated by motion to quash, or in some other manner pre- 
seribed by law.—Freeman on Ex. § 25. 

And it is the duty of the party seeking to take advantage 
of irregularities or defects of this character, to move with 
proper diligence, at the earliest opportunity. Undue laches 
is treated as a waiver of the right, and operates as an irre- 
vocable renunciation of it.—Freeman on Ex. $$ 76, 30. And 
after a delay of seven years in this case, without explanation 
or excuse, we think the motion comes too late.— Henderson 
v. Foster, at the last term; Rule of Practice No. 13, Code 
p- 160. 

The judgment of the Probate Court is affirmed. 
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Searcey v. Oates. 


Statutory Real Action in nature of Ejectment. 


i. Legal and equitable titles.—In ejectment, or the corresponding stat- 
utory real action, the court can not look beyond the legal title: if the 
plaintiff shows a superior legal title, he must recover, without regard to 
any equities existing between the parties. 

2. Sheriff's sale under execution; statutory right of redemption.—When 
lands are sold under execution, and a deed executed by the sheriff to 
the purchaser, whatever legal estate or interest the defendant in execu- 
tion had is divested out of him, and vested in the purchaser, and no- 
thing remains in the defendant but the naked right of redemption 
(Code, §§ 2877-80), to be perfected and enforced in the manner prescribed 
by the statute. 

o. Assignment of right of re a mption, and tender or offer to ve deem by 
assiguee.—A tender, or offer to redeem, on compliance with the terms of 
the statute, by the judgment debtor himself, ‘‘re-invests him with the 
legal title ;’’ but the statute does not extend to his alienee or assignee, 
whose rights, if any passed by the assignment (a question which is not 
decided), can only be enforced in equity. 


APPEAL from the Cireuit Court of Dale. , 

Tried before the Hon. H. D. CLayron. 

This action was brought by William C. Oates, against 
Britton Searcey, to recover the possession of a tract of land 
particularly described in the complaint ; and was commenced 
on the 13th February, 1877. The defendant pleaded “the 
general issue, in short by consent,” and a special plea aver- 
ring that the lands sued for belonged to his wife, Mrs. 
Christian A. Searcey, as her statutory estate, and that he 
held possession as her trustee; and Mrs. Searcey was made 
a party defendant, on her own motion. The plaintiff claimed 
title under a deed from F. M. Fain, who held under a sheriff ’s 
deed as the purchaser at a sale under execution against said 
Britton Searcey ; and he proved on the trial, as the bill of 
exceptions shows, the judgment and execution against Sear- 
cey, the levy and sale under the execution, the sheriff ’s deed 
to Fainas the purchaser, and the conveyance to him by Fain 
and wife. The judgment against Seareey was rendered on 
the 24th September, 1874; the execution was issued on the 
12th October, 1874, and was levied on the Ist December ; the 
lands were sold, under the levy, on the first Monday in March, 
1874, on which day, also, the sheriff’s deed to Fain, as the 
purchaser at the sale, was dated and executed ; and the deed 


of Fain and wife to the plaintiff was dated March 23d, 1876. 
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The defendants offered in evidence a deed dated March 19th, 
1875, by which said Britton Searcey conveyed all his estate 
and interest in said lands, with others, to his wife, in consid- 
eration of an alleged indebtedness to her for moneys belong- 
ing to her statutory estate, being her distributive share of the 
estate of her deceased father; which the said Britton Searcey 
received as her trustee, and invested in lands in his own 
name, and, these lands being afterwards sold, the proceeds 
of sale were finally invested in the lands conveyed to her. 
They also read in evidence the record of a chancery suit, in 
which Mrs. Searcey was complainant, and her said husband 
was defendant ; the bill being filed on the 15th October, 1875, 
and alleging, substantially, the same facts as to the husband’s 
receipt of moneys and investment thereof in lands in his own 
name, and praylog that the title to the lands might be vested 
in the complainant by the decree of the court ; and the decree, 
granting relief as prayed, being rendered on the 16th October, 
1875. “The defendants then proved that, within the time 
allowed by law, Mrs. Searcey offered to redeem said lands 
from plaintiff, by complying with the law in such cases made 
and provided ; and that plaintiff denied her right to redeem, 
and refused to allow her to redeem, but proposed that she 
might do so, if she would pay the balance due on the execu- 
tion; and it was agreed and upderstood between her and 
plaintiff, that, if she had the right to redeem, plaintiff offered 
to credit, and did credit said Britton Searcey, upon said 
judgment, with the sum so offered by Mrs. Searcey, as pro- 
vided in section 2514 of the Revised Code ; and Mrs. Seareey 
made no further offer to redeem said land. 

“This being all the evidence, the court charged the jury, 
on the written request of the plaintiff, that they must find 
for the plaintiff, if they believed the evidence. The defend- 
ants excepted to this charge, and requested the court, in 
writing, to instruct the jury, that if they believed, from all 
the evidence, that Mrs. Searcey offered to redeem the lands 
from the plaintiff, within the time allowed by law, and accord- 
ing to the requirements of the law in such cases made aud 
provided, then such offer to redeem vested in her the legal 
title to said lands, and divested the same out of the plaintiff, 
and the plaintiff can not recover in this action. The court 
refused to give this charge, and the defendants excepted.” 

The charge given, and the refusal of the charge asked, are 
now assigned as error. 


JEssE A. Corbitt, for appellant. 


S. H. Dent, contra. 
Vou. LXVIIL, 
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BRICKELL, C. J.—In the action of ejectment, or in the 
corresponding statutory real action, if the plaintiff shows a 
superior legal title, he must recover, without regard to the 
equities of the parties; for a court of law cannot look beyond 
the legal title. —Witchell v. Robertson, 15 Ala. 412. Both par- 
ties deduce title from Britton Searcey ; the appellee claiming 
from a purchaser at sheriff’s sale, under execution against 
Searcey ; and the appellant, because of an offer to redeem 
made under the statute, to the appellee, after the conveyance 
to him, and within two years from the sale by the sheriff. 
The right of redemption is claimed by the appellant, Mrs. 
Searcey, under a conveyance of the lands made to her by the 
defendant in execution, after the sale by the sheriff. 

When the sale by the sheriff was consummated, by the 
delivery of the deed to the purchaser, the legal estate of the 
defendant in execution, or whatever of title or interest he had 
in the premises subject to levy and sale under execution, 
was divested, and was vested in the purchaser. There 
remained nothing in the defendant in execution, but the 
naked, statutory right of redemption, which was lost, if within 
ten days after demand made by the purchaser, or his vendee, 
possession was not surrendered ; and was lost irretrievably, 
if, within two years, he did not pay, or tender to the pur- 
chaser, or his vendee, the purchase-money, ten per cent. per 
annum interest, and all other lawful charges.—Code of 1876, 
$$ 2877-79 ; Spoor v. Phillips, 27 Ala. 193; Morris v. Bebee, 
54 Ala. 300; Sanford v. Ochtalomi, 23 Ala. 669; Paulling v. 
Meade, Ib. 505. 

Whether this statutory right of redemption is alienable, 
or assignable, we do not now determine. If it is, the aliena- 
tion, or assigument, can pass no more than the right residing 
in the defendant ; it cannot pass a right, or interest, or estate 
in the land, for none remains in the defendant. All it can 
pass, is the right of the defendant, on compliance with the 
statute, to repurchase the lands. This right, prior to the 
present statute, the defendant could assert and enforce only 
in equity.—S mith v. Anders, 21 Ala. 732. Under the present 
statute, the effect of a compliance, or tender of compliance, 
with the statutory terms of redemption by the debtor, is, to 
re-invest him with the title. The statute cannot be extended to 
an alienee, or an assignee, clothing or re-invcsting him with a 
title which never resided in him. Its whole purpose is the 
restoration of the judgment-debtor to his original estate. 
If his assignee, or alienee, can acquire the statutory right of 
redemption, the right must be asserted and enforced in equity, 
and not at law. 

The result is, the appellant had not, in any event, any 
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other than an equitable right to compel the appellee to 
convey to her the title to the premises which passed by the 
sheriff’s sale, and that right a court of law could not recog- 
nize. There is, of consequence, no error in the rulings of the 
Circuit Court, and its judgment is affirmed. 





Brown te. Brown. 


Bill in Equity for Injunction of Action at Law, and Relief 
against Forfeiture of Estate by Breach cf Condition. 


l Ack quacy of legal remedies: forge jharie of estate by hreach of con- 
dition.—Where lands are conveyed, by deed of giit, to the grantor’s 
grandson, with a provision in favor of his daughter-in-law, the step- 
mother of the grantee, in these words :  ‘* Provided, however, that Clara 
A. B., step-mother of said Simeon 8., shall have the right to occupy the 
dwelling-house, outhouses, and improvements thereon, and to use, cul- 
tivate and enjoy one-half of the said lands, and to take and hold to her 
own use the rents, issues and profits thereof, for and during the ferm of 
her residence upon said lands, her natural life or widowhood, and at her 
removal from said loads, her marriage or death, the whole of said lands 
to be thereaiter the property of said Simeon B. ;’’ if the interest of the 
step-mother is not forfeited by her temporary removal from the land in 
consequence of ill-health and. physical infirmity, net having the inten- 
tion to abandon it, her title is legal, and she has an adequate remedy at 
law ; consequently, she cannot come into equity to enjoin an action of 
ejeetment against tenants to whom she has rented the lands, and for 
relief against a supposed forteiture by breach of the condition, 





AppeaL from the Chancery Court of Greene. 

Heard before the Hon. A. W. Drrtarp. 

The bill in this case was filed on the 15th March, 1876, by 
Mrs. Clara A. Brown, against Simeon M. Brown, who was her 
step-son; and sought equitable relief as hereinafter stated, 
upon these facts: The complainant was the widow of Henry 
P. Brown, deceased, who was a son of Joshua T. Brown. 
In May, 1869, said Joshua T. Brown executed a deed of gift, 
a copy of which was made an exhibit to the bill, conveying 
a tract of land to his grandson, Simeon M. Brown, the sur- 
viving son of said Henry P., with a proviso added in these 
words: Provided, however, that Clara A. Brown, the widow 
of Henry P. Brown, and step-mother of said Simeon M. 
Brown, shall have the right to occupy the dwelling-house, 
outhouses, lots, and improvements thereon, and also to use, 
cultivate and enjoy one-half of the said lands, and to take 


and hold to her own use the rents, issues and profit thereof, 
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free from all charges of rents, or any demand whatsoever, 
from or by the said Simeon M. Brown, or from me, my heirs 
and assigns, for and during the term of her residence upon 
said lands, her natural life, or widowhood; and at her 
removal from said lands, marriage, or death, the whole of 
said lands and premises to be thereafter the property of the 
said Simeon M. Brown.” The bill alleged that, at the time 
this deed was executed, and for two or three years prior 
thereto, she was and had been a helpless invalid, unable to 
walk without the aid of crutches, and unable to take care of 
herself, and in desiitute circumstances; that her condition 
was well known to said Joshua T. Brown, the grantor, who 
frequently advised her, both before and after the execution of 
said deed, “ to try a change of locality for the improvement 
of her health, offering to assist in defraying her expenses in 
so doing ;’ that the lands conveyed by the deed “ were in a 
damp and unhealthy locality, surrounded by a large negro 
population, with but few white persons in the neighborhood, 
and none of them living on said lands except complainant 
and her sister, who was living with her, nursing and taking 
care of her;” that her said sister, having lost her only child 
while living on said lands, and becoming herself ill, expressed 
a determination to leave the place so soon as she could pro- 
cure a suitable residence elsewhere, and purchased a house 
and lot in the town of Clinton in said county, and removed 
to it about the first of January, 1872, “ carrying your oratrix 
with her, who was unwilling to go, but was unable to remain 
on the said lands without the care, attention and nursing of 
her said sister, and without great risk to her life, as she was 
advised by her physician. Aud complainant avers that she 
has never changed, nor intended to change, her residence on 
said lands, nor to remove therefrom ; that her absence from 
said lands was aud is involuntary and compulsory, on account 
of the absolute necessity of the attention and services of her 
said sister and of a physician to the preservation of her life ; 
and that when she left said lands and residence as aforesaid, 
and continuously ever since, she kept and has kept two rooms 
in said residence, with all the necessary bedding, furniture, 
&c., in them, and a servant’s room in the yard, for her own 
use and occupation whenever the condition of her health and 
circumstances will permit her to return and live on said lands, 
where she claims, and has always claimed her home to be, 
ever since she left said lands.” 

The bill alleged, also, that there had never been any divi- 
sion of the lands between the complainant and said Simeon 
Brown, but she had always rented out the tillable portion of 
the lands to freedmen, had collected the rents, and paid over 
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one-half the amount thereof to the guardian of said Simeon, 
he being a minor, and to him personally after he had attained 
his majority, including the rents for the year 1874; that this 
was done by her without any objection on the part of said 
Simeon or his guardian, and without any claim on their part 
that she had forfeited her interest in the lands; that she also 
rented out the lands for the year 1875, taking the notes of 
the several tenants for the stipulated rent ; and that said 
Simeon Brown, claiming the entire interest and ownership of 
the lands, on the ground that she had forfeited her rights by 
abandonment, had brought actions of ejectment against the 
tenants in possession, asserting his right also to the entire 
rents. On these allegations, the bill prayed an injunction of 
the actions at law, the appointment of a receiver to collect 
the rents, and a decree idee the proper construction and 
effect of the deed ; “ that if the intent and effect of said deed 
is that her estate in the land ceased with her actual personal 
residence thereon, and such condition is held a lawful and 
valid condition, this honorable court will disregard such 
intent, and will decree that your oratrix is entitled to her life 
estate in said lands, and in the issues and profits thereof, iu 
order to prevent great hardship and irreparable damage to 
her ;” that the lands be equally divided, and that she be pro- 
tected and established in the enjoyment and possession of 
her portion. 

The defendant did not demur to the bill, but filed an 
answer, insisting that the complainant, by her removal from 
the lands, bad forfeited all her interest therein under the 
provisions of the deed ; denying that the place had become 
more unhealthy than it was when the deed was made, and 
denying all the acts alleged showing an intention on her part 
to return to the lands. The cause being submitted to the 
chancellor for decision on the bill and answer only, with the 
exhibit to the bill, he held that the complainant had not for- 
feited her estate in the lands by her removal, and that she 
was entitled to the relief prayed; and his decree to that 
effect is now assigned as error. 


SNEDECcOR, CockRELL & Heap, and Txos. W. CoLemay, for 
appellant. 


E. Moraay, contra. 


; STONE, J.—If the complainant, Clara Brown, have any 
interest or estate in the lands, their issues or profits, or any 
right to occupy them, which she has not forfeited, her remedy 


. at law was adequate andcomplete. Whatever claim or right 
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she had, was what the law calls a legal title, or right to the 
possession ; and if not lost by abandonment, there was no 
impediment to it, assertion in answer to the action of eject- 
ment. Having a plain and adequate remedy at law, her bill 
is without equity.—1 Brick. Dig. 639, section 3. 

Reversed, and bill here dismissed. Let the costs, includ- 
ing costs of the appeal in this court and the court below, be 
paid by Mrs. Clara A. Brown. This judgment to take effect 
as of July 16th, 1878, when this cause was submitted. 


Adams tv. Jones. 


Bill in Equity against Sureties of Deceased Guardian, for 
Account and Settlement. 


1. Statute of limitations, in favor of sureties of administrator or guard- 
ian; begins to run wher.—The statutory bar in favor of the sureties of 
an executor, administrator, or guardian, ‘‘for any misfeasance or mal- 
feasance of their principal, the time to be computed from the act done 
or omitted by their principal which fixes the liability of the surety’’ 
(Code, §3226), is to be computed, not from the date of the actual mis- 
feasance or malfeasance of the principal, but from its judicial ascertain- 
ment by the decree rendered on final settlement of his accounts. 

2. Same, when letters are granted to sheriff by virtue of his office.—The 
principle above stated applies with full force to the sureties on a sheriff’s 
official bond, when letters of administration or guardianship are granted 
to him by virtue of his office: the statute of limitations begins to run in 
their favor, not from the termination of their principal’s term of office 
as sheriff, but from the final settlement of his accounts as administrator 
or guardian. 

Ze Misjoinder and multifariousness.—When letters of guardianship of 
several minor children, distributees of the same estate, are granted to 
the sheriff by virtue of his oflice, by one and the same order, and he 
dies without making a final settlement of his accounts, all of them may 
join in a billagainst the sureties on his official bond, for an account and 
settlement, and such bill is not demurrable for misjoinder or multi- 
fariousness. 


AppEAL from the Chancery Court of Hale. 
Heard before the Hon. CuarLes TuRNER. 


Snepecor & CockrELL, and Tuos. Seay, for appellants. 
Samira & Rovu.wHac, contra. 


SOMERVILLE, J.—This bill is filed against the sureties 
of William R. Hardaway, who, by virtue of his office as 
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sheriff of Greene county, had become the guardian of the 
complainants in the year 1857. His term of office expired 
in August, 1860, and he died iv the year 1874, before the 
commencement of this suit. The facts, as stated in the bill, 
show that there had been no settlement of the guardianship 
of Hardaway, and that more than six years had elapsed since 
the expiration of his term of office, and that more than three 
years had elapsed since the arrival at. majority of all the 
complainants, except Sophrania Adams. The bill prays for 
an account and settlement of the guardianship. 

The defendants interposed, by demurrer, and by answer, 
the defense of the statute of limitations of six years. This 
defense was sustained by the chancellor, and the bill was 
dismissed. 

Section 3226, subdivision 6, of the Code cf 1876 (the same 
as section 2901 of the Code of 1867), applies six years as a 
period of limitation to the following cases: “Motions and 
other actions against the sureties of any sheriff, coroner, 
constable, or any other public officer ; or actions against the 
sureties of executors, administrators, or guardians, for any 
misfeasance or malfeasance whatever of their principal; the 
time to be computed from the act done or omitted by their 
principal, which fixes the liability of the surety.” Section 
3236 allows minors three years, within which to sue, after 
the removal of their disability. 

The above statute, as applicable to the cases of ordinary 
executors, administrators and guardians, has been construed 
by this courtin Fretwell v. McLemore, 52 Ala. 124. Itis there 
decided, that the statutory bar in favor of their sureties, as 
created by the above section, is to be computed from the 
judicial ascertainment of the principal’ s default, and not from 
the date of the actual misfeasance or malfeasance, for which 
the surety is sought to be charged. In Rives v. Flinn, 
47 Ala. 481, the final settlement, required by law to be made 
by an administrator, was declared to be the ascertainment 
of his liability, which, in contemplation of this statute, fixes 
the liability of the sureties. This rule is plain and simple, 
and too well established both by authority and in sound 
reason to be now abandoned. 

It is, however, urged that a sheriff is not an ordinary 
administrator, when he becomes such virtute officii, and ought 
not to be brought within the operation of the general rule ; > 
that as to his sureties, the statute of limitations should begin 
to run upon the expiration of his term of office. We cannot 
incorporate this exception into the statute, where the law- 
making power has failed todo so. The sheriff, in a case like 
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this, is none the less an administrator, because he continues 
to be a sheriff. Lex uno ore omnes alloguitur. 

This principle was settled decisively in Ragland v. Calhoun’s 
Adm’r, 36 Ala. 606. There, moré than six years had elapsed 
since the expiration of the sheriff’s term of office, and the 
termination of his administration. It was held, that, when 
the sheriff undertook to act as administrator, by virtue of his 
oflice, under his general official bond, he and his sureties 
were liable upowit, to the same extent asif they had executed 
an administration bond proper under the order of the court. 
The same construction was placed by Ormonp, J., in Governer 
v. Davis, 9 Ala. YLT, upon the statute of 1821, which does 
not materially differ from the present law, so far as concerns 
the point under consideration. 

It is said that this construction encourages laches on the 
part of such administrators in making settlements. The same 
objection could be urged in its application to ordinary admin- 
istrators, or guardians. Besides, it does not lie in the mouth 
of the sureties to urge this reason. The guardian here was 
their principal, and they were bound under seal for the faith- 
ful discharge of his official duties. The protracted delay in 
making settlement of his trust was his delay, not that of the 
complainants. 

There is no misjoinder of parties complainant in the pres- 
ent suit, nor is the bill multifarious. The complainants all 
claimed in similar rights, and asked the same relief. They 
were constractively joint obligees in the sheriff’s bond, which, 
as to them, was a guardian’s bond. The principal in the 
bond had taken out but one letter of guardianship for all of 
the complainants, who were minor heirs of the same decedent. 
Miller v. Garrett, 35 Ala. 100; Story’s Eq. Pl. § 284. 

Multifariousness, abstractly, has been properly said to be 
incapable of an accurate definition; but is generally under- 
stood to include those cases, “where a party is brought 
as a defendant on a record, with a large portion of which, 
and in the case made by which, he has no connection whatever.” 
Story’s Eq. Pl. $530; Aennedy v. Kennedy, 2 Ala. 573. The 
objection is greatly a matter of discretion, and so the cireum- 
stances under which it is allowed to prevail; so that every 
case must, in a measure, be governed by what is convenient 
and equitable under its own peculiar facts, subject to the 
recognized principles of equity jurisprudence. And it is 
always proper to exercise this discretion in such manner as 
to discourage future litigation about the same subject-matter, 
and prevent a multiplicity of suits, and never so as to do 
plain violence to the maxim, that courts of equity “delight 
to do justice, and not by halves.” No universal rule, in regard 














120 SUPREME COURT |Dec. Term, 
[Folmar v. Folmar.] 


to multifariousness, can be, or has been, attempted to be 
established, as covering all possible cases.—Story’s Eq. Pl. 
§§ 72, 284, 530-31; Adam’s Eq. 309*-311*; 1 Brick. Dig. p.719, 
§ 1158 et seq. 

The chancellor erred in sustaining the demurrer, and in 
dismissing complainants’ bill. The judgment is, therefore, 
reversed, and the cause remanded. 


Folmar v. Folmar. 
Statutory Proceeding for Authority to construct Mill-Dam. 


1. Mill-dams; jurisdiction to authorize erection of.—The statutory 
jurisdiction of proceedings to authorize the construction of mill-dams 
across water-courses not navigable (Code, §§ 3555-72), which is con- 
ferred upon the judge of probate, and not upon the Probate Court, is spe- 
cial and limited; and when the proceedings are assailed on error, the 
record must disclose every fact essential to the validity of the judgment or 
decree, and a strict observance of the course of procedure prescribed by 
the statute. 

2. Same; when jurisdiction attaches; contents of petition.—The statu- 
tory jurisdiction attaches when a proper application is filed, and is recog- 
nized by the judge of probate ; which application must contain a descrip- 
tion of the lands on which it is proposed to erect the mill, and must 
designate the place at which it is to be located. 

3. Same; writ to sheriff, for summoning jury.—The writ for the sum- 
mons and inquest of a jury, which the judge is required to issue to the 
sheriff, must specify the day on which the jury is to meet, and ought 
properly to designate the place for its assemblage; and the place ought 
also to be described in the copy of the application, which is furnished to 
the sheriff for the guidance of himself and the jury. 

4. Same; execution of writ when lands are incorrectly described.—lIf the 
place at which the mill is to be locited is not described in the writ, and " 
is incorrectly described in the copy of the application furnished to the 
sheriff, he should return the writ unexecuted, stating the reason; and 
he has no authority to execute it at the place which he personally knows 
to be the intended place. 

5. Same; competency of jurors.—The jury of inquest is required to 
consist of ‘‘ seven disinterested freeholders of the county,’’ who should 
be free from any bias or prejudice which would disqualify a person as a 
juror in any other case; and persons who served as jurors on a former 
inquest, which was set aside, are not competent toserve again. 


AppEAL from Probate Court of Crenshaw. 

In the matter of the application of Jesse Folmar, for 
authority to construct a mill-dam across “ King’s Mill creek,” 
a non-navigable water-course in said county, for the use of a 
mill to be erected “on the east side of said water-course,” on 


lands belonging to the petitioner, which were described as the 
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“‘west half of the north-east quarter of section 33, townsbip 9, 
range 19.” The petition was filed on the 23d February, 1880, 
and was contested by George S. Folmar, on whose motion the 
first inquest of the jury was set aside; but a venire de novo 
being issued, on motion of the petitioner, the second inquest 
of the jury was approved by the judge of probate, and an 
order granted authorizing the construction of the mill-dam 
as prayed. On the hearing of the app'ication, with the 
inquest of the jury, the contestant reserved several excep- 
tious to the rulings and decree of the judge; and these mat- 
ters are now assigned as error. The material facts are stated 
in the opinion of the court. 


Jno. A. Papcerr, JonN GAMBLE, and Jno. D. GarDNER, for 
appellant. 


GriFFIN & Woop, contra. 


BRICKELL, ©. J.—Proceedings for authority of law to 
erect dams across water-courses not navigable, for the use of 
mills, gins or factories, are, under the statutes, instituted, con- 
ducted, and determined before the judge of probate of the 
county in which the mill, gin, or factory is proposed to be 
located.—Code of 1876, $$ 3555-79. It is upon the judge, 
and not upon the Court of Probate, jurisdiction is conferred. 
The jurisdiction is statutory, special, and limited. When on 
error the regularity of its exercise is assailed, the record 
should discover every fact the statute declares essential to the 
validity of the sentence, and a strict observance of the course 
of procedure prescribed.— Owen v. Jordan, 27 Ala. 608; Mar- 
tin v. Rushton, 42 Ala. 289. 

The application in this cause, presented to the judge of 
probate, is in conformity to the statute, and, of itself, was 
sufficient to call the jurisdiction into exercise. When it was 
filed, and by the judge recognized as the commencement of 
the statutory proceeding, the jurisdiction attached—a case 
was made, which was coram judice. The applicant owning 
the land on both sides of the water-course, the first step the 
judge was required to take, was the issue of “a writ to the 
sheriff, requiring him to summon seven disinterested free- 
holders of the county, to meet at the place where the dam is 
to be erected, on the day specified in the writ, not less than 
fifteen, nor more than thirty days after filing the application, 
and then and there to inquire touching the matters therein 
contained.” It is the duty of the sheriff, in obedience to the 
writ, to summon the freeholders, and to attend on the day 
appointed, with a copy of the application, and then and there 
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to administer an oath to the jury, “ to discharge their duties 

fairly, and to the best of their ability.” 

It is to be observed that the application, which calls the 
jurisdiction of the judge into exercise, must contain not only 
a description of the land on which it is proposed to erect the 
mill, but it must show also the place where the mill is to be 
located—on which side of the stream it is to stand. The 
writ issued to the sheriff must specify the day appointed, and 
ought, properly, to specify the place for the assemblage of the 
jury. On the day, and at the place appointed, the sheriff, or 
his depnty, must attend, and the jury must assemble. Time 
and place are thus made of the very essence of the regularity 
of the proceedings of the sheriff, and of the jury. They are 
as essential as they would be to the jurisdiction of a court 
having terms appointed by law at a particular time and place. 
‘The writ issued to the sheriff must specify the day appointed 
for the assemblage of the jury. The place of assemblage, it 
may be, carr be ascertained from the copy of the application 
which the sheriff must have present for hisown guidance and 
direction, and that of the jury, so that they may know, and 
from the face of their proceedings it can be made known, 
that the inquest was made where the law commands that it 
should be made. 

We pass all proceedings prior to the inquest returned to 
the judge, upon which he finally acted, and granted the 
application. The writ issued to the sheriff appoints the day, 
but is silent as to the place for the assemblage of the jury. 
That was to be ascertained from the copy of the application, 
with which the sheriff attended. Conceding the writ was not 
irregular (which we do not decide), because the place was not 
specified, it was only from the copy of the application the 
place could be ascertained. The sheriff had a paper pur- 
porting to be a copy of the application, but it was incorrect, 
and the lands therein mentioned were other and different 
lands from the tract stated in the original application. The 
imperfection the sheriff attempted to cure, by stating to the 
jury the lands which were described in the original applica- 
tion, and assembling them at the place at which they ought 
to have been assembled, if the copy in his possession had 
corresponded with the original. This is a novel method of 
correcting errors of this kind, which will creep into judicial 
proceedings, and we are not aware of any authority which 
will support it. The plain daty of the sheriff was the return 
of the writ unexecuted, stating the cause; or, that it was 
executed by assembling the jury on the lands specified in the 
copy of the application, and that there the inquest could not 
= made. He was without authority to assemble them at 

OL. LXVIII. 








1880. ] OF ALABAMA. 123 
{[Folmar y. Folmar.] 


another place, however full may have been his personal knowl- 
edge that it was the place intended. 

There is another grave error, which vitiates the present pro- 
ceedings. A majority of the jurors were members of a for- 
mer jury, returning an inquest favorable to the erection of the 
mill and dam, which had been set aside. It is manifest these 
jurors had already prejudged the issues they were to try— 
that they were not free frombias. With fairness, to the best 
of their ability, they were sworn again to make inquiries they 
had made and determined. It is the policy of the law in all 
cases, civil or criminal—whether in courts of inferior or gen- 
eral jurisdiction ; whether the proceeding is strictly, or only 
quasi jadicial—to exclude as jurors all who are under any 
bias, or want of impartiality, which may prevent them from 
hearing, trying, and determining fairly. ‘Trial by jury, and 
the administration of justice and of the law, would soon sink 
into merited contempt, if the jury-box can be filled with men 
who, whatever may be their other qualifications, have not 
that of impartiality—a freedom from all bias or prejudice. If 
there is a mistrial, or the verdict of the jury is set aside, and 
a new trial granted in the Circuit Court, upon no subsequent 
trial is a member of the former jury competent. He has pre- 
judged the case, and, though on the subsequent trial the evi- 
dence may vary, and, it may be, would change the opinion he 
had formed, it is wiser not to lead him into the temptation of 
becoming a partisan, the earnest advocate of the opinion he 
had formed, and the unswerving combatant of all differing 
and opposing opinions. The inquest of the jury is to be* 
reduced to writing, signed by a majority of them, and returned 
to the probate judge. A majority thus, in effect, determine 
the inquiries the jury are bound to make and determine ; and 
in this case, the majority were under the bias of precon- 
ceived opinions, expressed publicly under the sanctiou of an 
oath. It is true the inquest is vot conclusive—the judge may 
| resort to other evidence to enable him to determine whether 

the application shall be granted. Yet, it remains with a force 
and dignity akin to that of the verdict of a jury, or an issue 
. of fact awarded by a chancellor, who could never suffer his 
conscience to be guided by the verdict of jurors who were not 
impartial. 
‘ Without considering other questions presented by the 
record, we are of opinion, for the reasons stated, the judge of 
probate ought to have vacated the inquest, and to have 
awarded an alias writ to the sheriff. The order of the pro- 
| bate judge, granting the application, is reversed and annulled, 
and the cause is remanded. 
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Tutwiler v«. Munford. 
Statutory Real Action in nature of Ejectment. 


1. Recitals of deed, as to consideration.—As against the antecedent 
¢«reditors of the husband, ora purchaser at sheriff’s sale under execution 
against him, the recitals of a deed to his wife are not evidence of the 
consideration as stated. 


APPEAL from the Circuit Court of Hale. 

Tried before the Hon. Gro. H. Crata. 

This action was brought by P. A. Tutwiler, against Thomas 
T. Munford and P. J. Knox, to recover the possession of a 
tract of land particularly described ; and was commenced on 
the 21st February, 1880. The cause was tried on issue joined 
on the plea of not guilty, and the defendants’ possession was 
admitted. The plaintiff claimed under a purchase at sheriff's 
sale, on the 12th January, 1880, under executions and writs 
of venditioni exponas in several attachment cases against said 
Thomas T. Munford ; and he offered in evidence on the trial, 
as the bill of exceptions shows, the records of these judg- 
ments and executions, the notes on which the several actions 
were founded, and a deed for the lands executed to said 
Thomas T. Munford by Thomas W. Ormond. Ormond’s 
said deed was dated March 5th, 1874, and was duly executed, 
attested and recorded. The several judgments against Mun- 
ford were rendered in 1879, and were founded on debts con- 
tracted in 1873, 1874, and 1875. The sheriff’s deed to the 
plaintiff, as the purchaser at the sale under the executions, 
was dated the 12th January, 1880, and was regular in form. 
The defendants read in pr without objection, a copy of 
the last will and testament of William H. 'Tayloe, deceased, 
who was the father of Mrs. Emma Munford, the wife of said 
Thomas T. Munford, with its probate; and a “deed, or 
declaration of trust, from Thomas T. Manford to said Emma 
Munford,” in the following words: 

“This deed, made this 28th day of March, 1876, between 
Thomas T. Munford and Emma, his wife,” &c., “witnesseth, 
that whereas the said Thomas T., by virtue of his marriage 
with his wife, has become possessed of a considerable estate, 
real and personal, which descended to her by will from her 
father, W. H. Tayloe, deceased, and a portion of which he, 


the said Thomas T., has converted to his own use, and 
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invested the proceeds of the same in other property, deeded 
to him in fee ; now, as well in consideration of the premises, 
as of a desire to deal fairly and justly with his said wife and 
her children now living, and any which may hereafter be 
born to them, the said Thomas 'l’. and Emma, and the other 
children of the said Thomas T. Munford, born in a previous 
marriage, the said Thomas T. Munford doth covenant with 
the said Emma Munford, his wife, that he will stand seized 
of a certain tract of land in Hale county, Alabama,” (after- 
wards described as the tract of land conveyed to him by 
Ormond,) “to the use of said Emma for life, with all the 
buildings,” &c., “with remainder to her children now living, 
and any hereafter to be born to them, the said Thomas 'T. 
and Emma, in equal division in fee; the heirs of any one of 
the said children who may die before the said Emma receiv- 
ing the share of their deceased parents. * * * The said 
Thomas T. Munford believes that he has converted to his 
own use, of the inheritance that descended to his said wife, 
the full value of the said farm, with all improvements and 
personal property thereon situated. And the said Thomas 
T. doth further covenant with his said wife, that he will care- 
fully attend to the preservation and improvement of the said 
tract of land, and keep up the complement of horses, mules, 
plantation tools, and other stock, so as to preserve the said 
farm at its full value; that, in ease his said wife shall 
desire to have the said tract of land sold, he will sell the 
same on the most advantageous terms, and invest the pro- 
ceeds in such other property, real or personal, as she may 
direct, and will secure the title to the property so to be 
bought as trustee for his said wife, to be held for the uses set 
outinthisdeed. Wituess the following signatures and seals.” 

This instrament was signed by the said Thomas T. and 
Emma Munford, but was not under seal; and its execution 
having been acknowledged by them, on the day of its date, 
before a notary public, in Lynchburg, Virginia, it was duly 
recorded in said county of Hale, on the 3d April, 1876. 
“This was all the evidence,’ and the court thereupon charged 
the jury, on the written request of the defendants, that they 
must find for the defendants if they believed the evidence. 
The plaintiff excepted to this charge, and requested a general 
charge in his own favor, which the court refused to give ; and 
to its refusal he excepted. The charge given, and the refusal 
of the charge asked, are now assigned as error. 


Jas. E. Wess, and Jas. J. Garnrert, for appellant. 


TuHos. SEay, contra. 
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STONE, J.—As against antecedent creditors, and those 
holding in their right, the recitals in the deed from Thomas 
T. to Emma Munford are not evidence of consideration. 
Hamilton v. Blackicell, 60 Ala. 545; MeCain v. Wood, 4 Ala. 258; 
Branch Bank v. Kinsey, 5 Ala. 9; Goodyame v. Cole, 12 Ala. 77. 

Reversed and remanded. 


Williams +. Bowdin. 


Action jor Statutory Penalty; Entering Satisfaction of 
Morlyaye. 


lL. Amendment of complaint.—In an action to recover the statutory 

penalty for a failare or refusal to enter on the records satisfaction of a 
mortgage which has been satistied (Code, §§ 2222-25), the complaint may 
be amended by correcting defects of form which do not introduce a new 
cause of action, and also by describing the defendants as partners, 
when the original summons and complaint are against them individu- 
alby. 
2 Su flict ney of complaint, in di scription of mortgage ° and areritent 
of damage.—-In the complaint in such aetion, it is not necessary to des- 
ignate the book in which the mortgage is recorded, nor to describe the 
property conveved by it: noris it necessary that there should be any 
averment of special damage. 

3. Demurrer; specification of causes,—That the complaint ** shows no 
substantial cause of action.”” and that it ‘tis wholly insutlicient in law,’’ 
as assignments of causes of demurrer (Code, § 3005), are wanting in the 
necessary definiteness and certainty. 

4. De scription of partic sto mortgage; rariavee.—The mortgage being 
described in the complaint as executed to ** D. & S. A. Williams,’’ while 
that offered in evidence was executed to ‘SS. A. & D. Williams,’ held 
no material variance. 

5. Failure to have mortgage peoved or acknowledged.—The mortgage 
having been attested by one witness, and recorded, the failure to have it 
proved or acknowledged does not affect its admissibility as evidence, in 
an action to recover the statutory penalty for not entering satisfaction on 
the record. 


ArpkAL from the Cireuit Court of Pike. 

Tried before the Hon. H. D. Chayron. 

This action was brought by Marilda J. Bowdin and W. J. 
Parish, against “S$. A. & D. Williams,” and was commenced 
on the 13tlr March, 1876. The original complaint was in 
these words: The plaintiffs claim of the defendants $200 
for the failure to enter satisfaction of a mortgage, upon the 
margin of the record thereof, within three months from the 
time they were requested so to do by said plaintiffs, and 

VoL. LXVIII. 
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after the payment thereof; which said mortgage was exe~ 
cuted and delivered in the year 1872, namely, in April of said 
year, and recorded in the office of the judge of probate of 
said county of Pike, on the 22d April, 1872.” An amended 
complaint was afterwards filed, by leave of the court, in these 
words: “ The plaintiffs claim of the defendants, Simeon A. 
Williams and Dekalb Williams, the further sum of $200, for 
the failure to enter, or have entered, satisfaction of a mort- 
gage upon the marvin of the record thereof, for three months 
from tlie time they were requested so to do by the plaintiffs ; 
they, the defendants, having received, at the time they were 
requested to enter said satisfaction, payment and full satis- 
faction of the amount secured by said mortgage ; which said 
mortgage was executed and delivered by said plaintiffs in the 
year 1872, namely, in April of said year, and was made pay- 
able to 8S. A. & D. Williams as partners, the said partnership 
being composed of Simeon A. Williams and Dekalb Williams, 
the defendants in this case. Said mortgage was reeorded in 
the office of the judge of probate of said eounty of Pike, on 
the 22d April, 1872, and was due the 1st November, 1872.” 

The defendants objected to the allowance of the amended 
complaint, and moved to strike it from the files, “ because 
they are sued aS partners, or as a firm, as shown by the sum- 
mous. and said amended complaint declares against them as 
individuals ;” and they reserved exceptions to the overruling 
of their objection and motion. They also demurred to the 
amended eomplaint, and assigned the following causes of 
demurrer: Ist, “because said amended complaint fails to 
state what kind of property, if any, was embraced and con- 
veyed by said mortgage;’ 3d, ‘ because it fails to state 
whether real or personal property, if any, was conveyed, by 
said mortgage ;” 4th, “ because it fails to state in what book 
or page said mortgage was recorded ;” 5th, “ because it fails 
to state that said mortgage was recorded in the records of 
deeds or of mortgages ; “ 6th, “ beeause it fails to aver or 
show that plaintiffs have been injured, damaged, or aggrieved 
in any way, by the defendant’s wrongful act ;” 7th, “because 
it fails to aver or charge explicitly that the mortgage was not 
satisfied on the margin of the record thereof.” The court 
overruled all of these assignments of demurrer except the 
last, which was sustained; and the complaint was again 
amended, by a more specific averment of the failure to enter 
satisfaction of the mortgage, on the margin of the record, 
within three months after the plaintiffs’ request. — 

Ata subsequent term, another demurrer was interposed to 
the amended complaint, on these specific grounds: “ 1st, 
that said amended complaint fails to show a substantial 
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cause of action” ; 2d, “ that it is not complete, and shows no 
cause of action in itself; 3d, that it is wholly insufficient in 
law.” The court overruled this demurrer, and the cause was 
tried “on issue joined on tie plea of the general issue,” 
On the trial, as the bill of exceptions states, the plaintiffs 
offered in evidence “a record of the Probate Court of said 
county, of a mortgage made by plaintiffs to D. & S. A. Wil- 
liams,’ which is set out. Said mortgage purports to be 
given to secure the payment of two notes, together amount- 
ing to $100, due on the lst November, 1872, and said to be 
given for advances to make a crop; conveys the entire crop 
of cotton and corn to be raised by the mortgagors during the 
year 1872; is sigued by both of the plaintiffs. and attested 
by one witness ; but its date is left blank, neither the month 
nor year being stated, and it was neither proved nor acknowl- 
edged, though left for record on the 28th March, and recorded 
on the 22d April, 1872. The defendants objected to the 
admission of said mortgage as evidence, “ because it pur- 
ports to be made to D. & 8. A. Williams, and not to S. A. & 
D. Williams, as alleged in the complaint ; 2d, and because 
said instrument was executed on the 12th day of ———,187-; 
3d, and because said instrument had no probate or acknowl- 
edgment at all.” The court overruled these several objec- 
tions, and admitted the mortgage as evidence; and the 
defendants excepted. 

The above rulings to which exceptions were reserved, and 
the rulings on the pleadings as stated, with other matters, 
are now assigned as error. 


W. D. Roserts, and W. D. Woop, for appellants. 
Jno. D. GARDNER, contra. 


SOMERVILLE, J.—The amendments made to the com- 

laint were propetly allowed by the Cireuit Court. They 
introduced no new matter or claim not before presented, but 
merely corrected a defect of form in the pending suit. Nor 
was it error to permit the complaint to be so amended as to 
describe the defendants as pariners, although the original suit 
was against them as individuals merely.—Code, 1876, § 3156 ; 
Bradford v. Edwards, 32 Ala. 628. 

The description of the mortgage was reasonably certain, 
without stating in what book it was recorded in the Probate 
Court, or what kind of property was embraced in the con— 
veyance. 

o allegation of special damage to the plaintiff, by the 


wrongful act of the defendant, was required in the statement 
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of the cause of action. This is a suit for a penalty given by 
statute, and is an action of debt, the whole gravamen of 
which is the failure of the defendant, for three months after 
payment of a mortgage and request made by the mortgagor, 
to enter satisfaction upon the record.—Code, $$ 2222-23. 

The grounds of demurrer to the complaint, averring that it 
“showed no substantial cause of action,’ or that it was 
“ wholly insufficient in law,” were properly overruled, being 
too general, and not stated with that distinctness and specific 
certainty required by the statute.—Code, §$ 3005 ; Donegan 
v. Wood, 49 Ala, 242, 254 ; 33 Ala. 110; 34 Ala. 485. 

The mortgage executed by “D. & S. A. Williams” was 
properly admitted in evidence, although it was described in 
the complaint as executed by “S. A. & D. Williams.” This 
was no variance, as there was a legal identity of the parties 
described as mortgagors. The faet of its not being probated 
was no objection to its admission in evidence, as no question 
was raised as to notice, or the rights of bona Ade purchasers. 
It was merely an issue infer partes. 

The rulings of the Circuit Court were all free from error, 
and the judgment is affirmed. 


Joiner v. Winston. 
Statutory Action for Damages, for Trespasses by Cattle. 


1. Tre SPUSSCS hi cattle ruuning at large; lrability of owner for damage s, 
at common law, and by general statutes. —At common law, the owner of 
eattle was required to keep them contined on his own land, and was 
liable to an action for damages if they escaped and trespassed on the 
lands of another; but this rule of the common law is not of force with 
us, being inconsistent with the general statutes relating to estrays, 
inclosures, and trespasses by cattle, which, in eifect, treat uninclosed 
Jands as common pasture, and require the owner or oecupier of lands, 
secking to avoid trespasses by cattle runningat large, to inclose against 
them. 

>. Satine, nnd iv spe ial statutein Numter and Piekens counties.—U nder 
the special statute approved February 19th, 1867, entitled **An act in 
relation to fences, the protection of crops and other property, in Sumter 
and Pickens counties’” (Sess. Acts 1866-7, py. 586): which declares that 
the boundary lines of any designated tract or district, when established 
under the provisions of said act, “shall be, and they are hereby made 
and constituted a lawful fence,’ and gives an action for damages 
avainst any one who suffers his cattle to trespass on the lands of another 
within the designated district,— the rule of the common law is restored, 
and the liability of the owner of the trespassing cattle is not dependent 
on his residence within the designated district in which the trespass 
Was Committed. 
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3. Same: establishment of district under said law.—Byv the ternis of 
said special statute ($4), its provisions do not apply to any particular 
district or portion of cither of said counties, until the Comunissioners 
Court of the county has ascertained and declared that a majority of the 
land-owners in such district “are desirous of availing themselves of its 
provisions ;"* and while the mode of ascertaining that fact is left to the 
discretion of said court, its records must show that the fact was ascer- 
tained. An order entered on the minutes, “that the ‘fence law’ is 
= clared of force in’? several designated beats, ‘tand that new elections 

» held in” several other beats, does not show enough to uphold the 
jurislic tion of the court, and is a nullity. 

4. Commissioners Courts jurisdiction and powers.— The Commission- 
ers Court, in the exercise of the statutory powers with which it is clothed, 
whether judicial or guas/ legislative, is estecined an inferior tribunal of 
limited jurisdiction; to uphold its aets or sentences, its records must 
aflirmatively show the existence of the facts upon which its authority 
depends ; and the existence of a jurisdictional faet, or its determination 
of the existence of such fact, will not be presumed from the exercise of 
jurisdiction, nor can it be interred by argument from other recitals, 


>. Constitutional pte stions: rul oF court as to decision of —This court 
will not decide a question as to the constitutionality of a statute, where 
the record presents any other clear ground on which its judgment may 
be based. 


Appr from the Cireuit Court of Sumter. 

Tried before the Hon. Luruer R. Suirn. 

This action was brought by William O. Winston, against 
Orrin R. Joiner, to recover damages for trespasses ¢ ommitted 
by defendant’s cattle on plaintiff's lands, situated in “Lacey 
Beat” in said county ; and was commenced before a te 
of the peace, on the Ist August, 1874. On appeal to the 
Circuit Court, by the defendant, the plaintiff there filed an 
amended complaint, claiming $25 damages, “for that on or 
about the 27th July, 1874, and at divers other times after 
March 6th, 1876 (?) and before the commencement of this 
suit, the defendant's cattle entered into and upon plaintiff's 
lands, where he had a crop planted and growing, and tres- 
passed upon, trod down and destroyed plaintiff’s crop of corn, 
cotton, oats and grass, which was then growing on said |: inds : 
to plaintiff’s damage, to the said amount of $25. And 
plaintiff avers, that said defendant, as the owner of said cattle, 
voluntarily permitted his said cattle to go at large, off his 
own premises, at the times specified ; and while said defend- 
ant, as the owner of said cattle, voluntarily permitied them 
to go at large, the said cattle ‘entered into and upon said 
lands of said | plaintiff, and trod down and destroyed plaintiff's 
crop as aforesaid, on his said lands. And pl: aintiff avers that 
said lands are situated in Sumter county, Alabama, and in 
the beat known as ‘Lacey’s Beat; and that under an act of 
the General Assembly of Alabama, entitled,” &e., “in the 
words and figures following, to-wit,” &e., “the Court of County 


Commissioners of said county declared said act to be in force 
Vor. LXVILL. 
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in that pertion of said county known as ‘Lacey’s Beat,’ before 
the time said trespass was committed, in the words and fig- 
ares following to-wit: ‘November term, 1867. Ordered by 
the court, that the Fence Jaw be declared in force in the Sum- 
terville, Payneville, Gainesville, Jones’ Bluff, and Lacey’s 
Beats, and that new elections be held in Livingston, Brew- 
ersville and Belmont Beats. And plaintiff further avers, 
that said aet of the General Assembly was amended and 
approved March 6th, 1876, in the words and figures following, 
to-wit.—See Acts 1875-6, p. 355. Wherefore plaintiff prays 
judgment,” «e. 

To this complaint the defendant demurred, assigning as 
eanses of demurrer, Ist, “that said complaint fails to aver 
that the defendant, the owner or manager of said eattle, 
lived in the said beat or section, over or in reference to which 
said court, as alleged therein, extended said act, or made the 
same applicable, or put the same in force ; or that the prem- 
ises of this defendant, from which said cattle were so per- 
mitted to go at large, were in said beat or section ;” and, 2d, 
that said special statute is unconstitutional. The court over- 
ruled the demurrer, and the defendant then filed a special 
plea, as follows: “That said special statute was never put 
in force in ‘Lacey’s Beat’ by said court, as required by said 
statute, and that the only proceedings of said court, in refer- 
ence to putting said act in force in said beat, are found on 
page 455 of the record of said proceedings, and are as follows,” 
setting out the order above copied ; “and that the alleged 
trespass complained of oceurred in said beat, and not else- 
where.” ‘Lhe court sustained a demurrer to this plea, and 
the cause was then tried on issue joined on the plea of not 
guilty. 

By written agreement entered of record, the special statutes 
referred to in the pleadings were considered as set out in 
fall. The said statete approved February 19th 1867, con- 
tains four sections, the first of which declares, “that hereaf- 
ter the boundary lines of each lot of tract of land in Sumter 
and Pickens counties, or any select or designated portion 
thereof, shall be, and they are hereby made vend constituted 
alawful fenee, upon the terms and conditions hereinafter 
mentioned.” The second section provides, “that it shall not 
be lawful for the owner or manager of any horse, mule, cat- 
tle,” &e., “voluntarily to permit any such animals or stock to 
go at large, off his or her own premises; and the owner of 
auy such animals, so permitted to go at large, shall be lable 
to any party injured by such stock, to the full amount of the 
damage sustained, to be recovered before any court of com- 
petent jurisdiction.” The third section gives a party injured 
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by such trespassing cattle a remedy by action before a jus- 
tice of the peace, declaring a lien on the stock from the date 
of the warrant. The fourth section is copied at length in the 
opinion of the court, and the whole statute may be found in 
the Session Acts 1866-7, pp. 586-7. The said amendatory 
act, approved March 6th, 1876, makes no change in the first 
section ; by its second section, it gives a penalty of 25 cents 
“for eac +h and every entry or trespass of any such animus,” 
in addition to the liability for all actual damages; amends 
the third section, by authorizing the impounding of the cattle 
found trespassing, in addition to the remedy by action; and 
adds to the fourth section the following proviso : “Provided, 
sae that where the provisions of this act has been so 
declared to exist in any district or select portion of said 
counties by said court, said act shall be held to be valid and 
in force in said districts or select portions of said coun- 
ties.” —Sess. Acts 1875-6, p. 355. 

The overruling of the demurrer to the vomplaint, and the 
sustaining of the demurrer to the special plea, are now 
assigned as error. 


Syepecor & CockrE.L, for appellant. 
Cook & Lirr.e, contra. 


BRICKELL, C. J.—By the common law, every man was 
bound to keep his cattle within his own close, and to pre- 
vent them from escaping or straying upon the premises of 
his neighbor. If they did escape, going without permission 
upon the lands of another, the owner was liable in trespass 
for the resulting damages. This rule of the common law is 
not of force in this State, being inconsistent with the general 
statutes in reference to estrays, inclosures and trespasses 
by cattle, which, in effect, treat lands uninclosed as common 
pasture, and require the owner or occupier of lands, seeking 
protection from trespasses by cattle running at large, to 
inclose against them—N. & C. RR Co. v. Peacock, 
25 Ala. 239 ; Smith v. Causey, 22 Ala. 568; Tanke ig v. 
Wedqworth, 1b. 677; Woodward v. Purdy, 20 Ala. 375 

The plain purpose of the special statute, on which this 
action is founded, entitled “An act in re lation to fences, the 
protection of crops and other property, in Sumter and Pick- 
ens counties,” approved February 19, 1867 (Pamph. Acts, 
1866-7, p. 586), was the adoption and establishment of the 
rule of the common law, in the counties named, or such parts 
thereof as were designated by the Commissioners Court. 


By the terms of the statute, whenever any particular part of 
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the county was designated and subjected to the operation of 
the statute, the boundaries thereof, whether marked by mon- 
uments, or surrounded by inclosures, or not, became at once, 
by operation of law, a lawful fence. Whoever permitted his 
cattle to go at large, off his premises, if they escaped or 
strayed on the premises of another, within the designated 
part or district, became liable for all d: amages done by them. 
The residence of the owner or m: inager of the e: attle, within 
the designated district, is not an element of the liability. 
The li: ibility arises, because he has suffered his cattle to go 
at large, and they have passed within the district, the bound- 
aries of which constitute a luuful fence, doing damage to the 
lands of another. The statute would but ill accomplish its 
purposes, if it protected the owner or occupier of lands from 
the trespasses only of cattle owned by those residing within 
the district, requiring him to fence against, or submit to the 
trespasses, of the cattle of owners residing in adjoining dis- 
tricts. The designated district would be converted into com- 
mon pasture for all, except those residing within it. The 
first ground of demurrer to the complaint was not well taken, 
and was properly overruled. 

The terms and conditions upon which the special act was 
to beeome operative in any part or district of the county, 
are expressed in the fourth section of the act, which reads: 
“That the Court of County Commissioners of said county 
may declare this act to be in force in said counties, or any 
select portion thereof, whenever said court is- satisfied that 
a majority of the land-owners in said counties, or in any dis- 
trict in said counties, are desirous of availing themselves of 
the provisions of this act; but the provisions of this act shall 
not apply to any portion of said counties, where it is not so 
declared to apply by said court.” The onty evidence that 
the Court of County Commissioners had declared “Lacey’s 
Beat,” the place of the trespass, to be subject to the act, was 
the minute-entry on the rec ords of the court, in these words : 
“November term, 1869. Ordered by the court that the ‘Fence 
Law’ is declared in force in the Sumterville, Paynesville, 
Gainesville, Jones’ Bluff, and Lacey’s Beats, and that new 
elections be held in Livingston, Scns nsville, and Belmont 
Beats.” 

The Court of County Commissioners is clothed with judicial 
and quasi-legislative power, by the general statutes relating 
to it. Whether itis in the exercise of the one or the other 
power, when it affects the rights of individuals, it is esteemed 
as an inferior tribunal, of statutory and limited jurisdiction ; 
and to the validity of its acts or sentences, it is necessary 
that its records show affirmatively the facts upon which its 
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authority depends.—1 Brick. Dig. 441, $$ 205, 206; Henry 
v. Cohen, at the present term. If, before exercising authority 
or jurisdiction, the court must first ascertain the existence of 
a particular fact, or of particular facts, its records must show 
that, before proceeding to act, the facts were ascertained. 
The ascertainment is not presumed, or inferred, from the ex- 
ercise of the jurisdiction or authority.—Gunn v. Hovell, 
27 Ala. 663 ; Foster v. Glazener, Lh. 390 ; Owen v. Jordan, Ih. 
608 ; Wyatt v. Rambo, 29 Ala. 510. 

In the enactment of the special statute now under consid- 
eration, the law-making power was subjecting particular 
localities to a policy, and to rules of law, inconsistent with 
the policy and law prevailing generally within the State. 
Whether a locality should be subjected to the enactment was 
committed to the determination of the land-owners within it, 
their rights and interests being peculiarly affected and in- 
volved. The Commissioners Court was charged with the 
duty of ascertaining their sense and determination. The 
mode of ascertaining is not prescribed, and it is competent 
for the court to adopt any mode adapted to the end—an 
election to be held by its authority, or any other appropriate 
mode. Until their determination is made known in some 
appropriate form, the law cannot become of force. The 
Commissioners Court is without power to put it in force, un- 
til the fact is ascertained that a majority of them ave desirous 
of availing themselves of its provisions. It is only when this 
fact is ascertained, that the court may declare the act of 
force. The fact not being ascertained, in the words of the 
act, its provisions “shall not apply.” 

The record of the Commissioners Court does not show 
that a majority of the land-ownersin “Lacey’s Beat” were de- 
sirous that the act should be of force in that district; nor 
does it show that the court had ascertained such was their 
determination. Of its own volition, the court declared the 
act of force within that district. The act does not confer 
that power on the court, and the declaration of the court is 
a mere nullity. From the fact that the court ordered new 
elections in other beats or districts of the county, it may be 
argued, or inferred, that elections had been held in the beats 
in which the act was putin force. But the jurisdiction of 
inferior tribunals of statutory and limited powers cannot be 
supported by mere argument or inference from the recitals 
of their records.— WeCravey v. Remson, 19 Ala. 430. The 
Circuit Court erred in sustaining the demurrer to appellant's 
special plea. 

This conclusion renders it unnecessary and improper to 
ag eagpen the objections made to the constitutionality of the 
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special statute. Upon such questions courts do not enter» 

when the case before them can be determined upon other 

grounds.—Simith v. Speed, 50 Ala. 276; Cooley’s Const. Lim- 

itations, 163. 


Reversed and remanded. “ 


May v. Carlisle. 
Statement of Account against Administrator by Probate Court. 


1. Compniissions or COMPRES ition of administrator: failure to allow.— 
When an account against an administrator is stated and allowed by the 
Probate Court in his absence, he failing to appear and tile his accounts 
and vouchers when required (Code, §§ 2524-26), he can not complain on 
error that he was not allowed any commissions or compensation, 


Apprat from the Probate Court of Dallas. 

In the matter of the estate of Robert Carlisle, deceased, on 
the statement of the accounts of Moody H. May as adminis- 
trator. The record shows these facts : On the Ist February, 
1879, a petition was filed in said court by 8. Carlisle, one of 
the distributees of said estate, alleging that letters of admin- 
istration on said estate were granted to said M. H. May in 
November, 1871; that the estate was solvent, and that the 
administrator had never made any settlement of his accounts ; 
and asking that a citation be issued to him, requiring him to 
file his accounts and vouchers for a settlement, or show 
cause why he should not do so. Thereupon, the court made 
an order for a citation to the administrator, requiring him to 
file his accounts and vouchers on or before the 26th Feb- 
ruary, 1879; and the citation was issued, and was served on 
him on the 8th February. On the 26th February, the admin- 
istrator appeared, and, on his motion, an order was made 
allowing him until the 10th Mareh to file his accounts and 
vouchers, and requiring him to file them on or before that 
day. On the 10th March, he failing to appeaf, an order was 
made extending the time for the filing of his accounts until 
Monday, March 24th, and requiring him to file them on or 
befere that day. On Friday, March 28th, as the minute- 
entry recites, after stating the former orders and proceedings, 
the administrator having failed to file his accounts for a settle- 
ment, the court proceeded, on motion of the said distributee, 
to state an account against the administrator, charging him 
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with assets to the amount of $4,669.77 ; and an order was 
made for a citation to the administrator, notifying him that 
the account had been stated, and that it would be passed 
and allowed as stated on the 14th April, 1879, unless he then 
appeared and filed his accounts and vouchers for settlement. 
The Gtation was issued on the 28th March, and was served 
on the administrator on the same day; and on the day 
appointed, April 14th, he still failing to appear, the court 
rendered a final decree against him, stating all the proceed- 
ings had in the case, passing and allowing the account as 
stated, and rendering a decree against the administrator, in 
favor of each one of the four distributees, for one-fourth of 
$4,669.71, the amount with which he was charged. On the 
16th of April, the administrator appeared, and moved to set 
aside the account stated and the decrees rendered against 
him, but did not file his accounts and vouchers for a settle- 
ment; and this motion, after two continuances, was overruled 
and refused, “the said May having failed,” as the order 
recites, “to show any reason why his said motion should be 
allowed.” 

There is no bill of exceptions in the record. The appeal 
is sued out by the administrator, who here assigns as error 
the statement of the account against him, each of the decrees 
rendered, the failure of the court to allow him any commis- 


sions or compensation, and the overruling of his motion to 


set aside the proceedings. 
W. M. Brooks, for appellant. 
Sumrer Lz, contra. 


STONE, J.—We have carefully examined the record in 
this case, and can not discover any error prejudicial to appel- 
lant. Every step required by the statutes applicable to such 
proceedings, seems to have been very fully and carefully 
taken, and every opportunity afforded to the administrator to 
file his account-current, and have it passed on. The record 
shows he disregarded and disobeyed every citation and 
notice served on him. After the account was stated, and 
after it had been regularly audited, and final decrees rendered, 
he was allowed further time to show cause why the settle- 
ment should be opened, and be allowed to file an account, 
and make settlement. This he also disregarded, and neither 
filed an account, nor showed cause why the settlement should 
be re-opened. 

It is contended that the Probate Court erred in not allow- 


ing commissions to the administrator. There is no bill of 
Vou, LXvulI, 








eS 
—— 











i880. ] OF ALABAMA. 137 
[Carlisle & Jones v. Godwin.] 


exceptions in the record, and no action of the court appears 
to have been excepted to. We can not know that the admin- 
istrator claimed commissions, or that the attention of the 
court was ever called to the question. The appellant has 
put himself in no condition to question the court’s rulings in 
this matter. We think the Probate Court conformed very 
carefully to all the statute required.—Code of 1876, $§ 2524 
et Seq). 
Afthirmed. 


Carlisle & Jones v«. Godwin. 


Statutory Real Action in nature of Ejectment. 





|B As to lien of judging vfis.—The statute which declared judgments a 
lien having been held by this court to be inoperative (Rey. Code, § 2877; 
Jones r. Hutchinson, $3} Ala. 721 > Dan C. MeArthur, Ys Ala. 44S 9 there 
is nosuch lien. 

2. Statutes; vile of construction. —When a statute is unambiguous in 
its language, and plain in its meaning, there is no room for construction 
or interpretation, 

ke Li a or r recutions: fail ive lo J. ep aliv trom term to te rm.—The 
statute which declares that the lien of an execution is lost, as ‘* between 
judement creditors and p chasers from the defi ndant for rainable con- 
sideration’? (Code, § 3211), is not eontined by its terms to purchasers 
without notice, and the courts have no power to interpolate those words, 

} Sane: return of wvit by order of pla HP ov his attorn 4.—When an 
execution is returned, by order of plaintiff or his attorney, ‘‘ No prop- 
erty found,” after a levy on land and a claim of homestead exemption, 
this «esiroys the lien of the writ, as in favor of purchasers for value 
and junior execution creditors. 

5. | ay impliow lairs, as to debts created prior to constitution of 1868.—As 
to debts created before the constitution of 1868 beeame operative, which 
were excepted from its provisions, the act approved April 25d, 1875, 
repealed all former exemption laws, and such debts were thus left unaf- 
fected by any exemption laws, until such former laws were revived, as 
to those debts, by the act approved February 9th, 1877. 


AppEaL from the Cireuit Court of Hale. 

Tried before the Hon. Gro. H. Crate. 

This action was brought by the appellants, suing individ- 
ually, against John J. Godwin, and was commenced on the 
13th May, 1879. Ageneral charge in favor of the defendant, 
given on his request, and the refusal of a general charge 
in favor of the plaintiffs, requested by them, are the only 
matters assigned as error. All the material facts are stated 
in the opinion of the court. 
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Ww. M. Brooks, and Tuos. R. Rouinac, for appellants. 
W. G. Jones. Jas. E. Wepp, and Taos. Seay, contra. 


SOMERVILLE, J.—This is an action, in the nature of 
ejectment, brought under the statute by the appellants, who 
were plaintiffs in the court below, for the recovery of certain 
real estate described in the complaint. The plaintiffs claimed 
title under a sheriff’s deed, acquired by sale under execution 
issned on a judgment against one J. W. Locke, the owner of 
the land at that time. The defendant claimed by deed of 
purchase from one Nelson, to whom Locke and wife had con- 
veyed for a valuable consideration. 

The agreed statement of facts shows, that the debt against 
Locke was created October 22, 1867, and the judgment on it 
was rendered in the Cireuit Court of Hale county, October 
28,1874. Exeeution was issued December 2, 1874, and was 
levied on the property in controversy, December 21, 1874. 
The defendant in execution, Locke, put in a claim of exemp- 
tion for homestead, on January 16, 1875, and on the same day 
Locke and wife conveyed to J. C, Nelson, through whom 
defendant derived title. On February 5th, 1875, the sheriff 
returned the execution “ no property found,” by order of plain- 
fifs’ (appellants’) atforney. From this time until April 8th, 
1878, during which there was a lapse of five entire terms of 
the Cireuit Court, no other execution was issued. A p/uries 
execution was issued July 23, 187%, and an alias pluries on 
January 27, 1879. The deed from Nelson and wife to God- 
win, the defendant, was made December 2, 18°8; and the 
purchase at sheriff's sale took place April 7, 1879. 

The question presented for our consideration in tlfe ease is, 
was the lien acquired by the issue of execution lost, as against 
these purchasers for value from Locke ? 

It is very clear that the juadgmeut was not, under the deci- 
sions of this court, a lien on the land of Locke. The case 
of Jones v. Hutchinson, 43 Ala. 721, which declares seetion 
2877 of the Revised Code of 1867 inoperative, as not hay- 
ing been enacted in accordance with the requirements of the 
constitution, has been repeatedly affirmed.— Duane v. MeAr- 
thur, 57 Ala. 448; Gamble v. Fowler, 58 Ala. 576. 

This section of the Revised Code being the only one which 
sought to declare judgments liens, and it being pronounced 
void, the appellants must rely exclusively upon the lien of 
their executions, issued on the judgment against Locke. If 
this is lost, their case must needs go with it. 

wnie view of the case involves the construction of sections 
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3210 and 3211 of the Code of 1876 relating to the lien of 

executions. 

Section 8210 provides, that “a writ of /iert facias is a lien 
only within the county in which it is received by the officer, 
on the lands and personal property of the defendant, sub- 
ject to le vy and sale, from the time only that the writ is 
received by the sheriff ; which lien coutinues as long as the 
writ 18 regularly issued and delivered to the sheriff, w ithout the 
lapse of an entire ferm.” 

Section 3211 declares the right of purchasers as follows: 
“The liens of executions, as between different judgment creditors, 
and betireen judgment creditors and purchasers from the defendant 
for valuable cous ‘deration, are declared to be, that if an entire 
ferm elapse between the return of an execution and the suing 
out of an elias, the lien created by the delivery of the first 
execution to the sheriff is Josf ; but, if an alias be sued out 
before the lapse of an entire term, and delivered to the sheriff 
before the sale of the property under a junior execution, the 
lien created by the delivery of the first execution must be 
preferred.” 

One purpose of this statute was to prevent /aches on the 
part of judgment creditors, and to quicken their diligence, 
in keeping with the ancient andestablished maxim, Ler vigi- 
lautibus, HOW dorimic nhibus subre nit. 

We cannot construe these statutes, as seems to be insisted 
by appellant, so as to interpolate the words “ without notice,” 
after the phrase “ purchasers from the defendant for valuable 
consideration.” 

The proper end of judicial construction is to ascertain the 
legislative intention. And it is a cardinal rule, that where 
the statute under consideration is unambiguous in its lan- 
guage, and plain in its meaning, there is no room for con- 
struction or interpretation.—Sedgwick on Stat. and Const. 
Law, 194. “This is a ease,” as Lord Coke remarks, “ where 
the words are plain without any scruple, and absolute with- 
out any saving.” —2 Inst. 

We are not permitted to declare, that the legislature meant 
to say the very r-verse of what they have actua ‘ly said, by 
fair and reasonable implication. The appellee was a pur- 
chaser for valuable consideration, within the meaning of the 
statute. If he had notice-of the levy of the first execution, 
made December 21, 1874, he also had notice of its subse- 
quent vacation and abandonment, produced by the return of 
“no property found ” made by the sheriff under the author- 
ity of the plaintiffs’ attorney. This operated asa loss of the 
execution lien, in favor of pureh: sers for value, or junior exe- 
eution creditors.—Freeman on Executions, $ 271; Gamble 
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Fowler, 58 Ala. 576; Br. Bank Montgomery v. Broughton, 
15 Ala. 127 ; Hobson ve Kissam & C., 8 Ala. 357. The lien 
of the first execution was also lost, under the express terms 
of the statute, by reason of the plaintiff in execution permit- 
ting more than one entire term to elapse without having 
other executions regularly issued on his judgment, and deliv- 
ered to the sheriff. 

This view of the statute is sustained by other sections of 
the Code, relating to the protection of creditors and pur- 


- chasers against dormant conveyances. This protection is given 


only to “ purchasers for a valuable consideration without 
notice.’—Code (1876), $$ 2166, 2168, 2170, 3462. We cannot 
conclude, therefore, that the legislature, when they used the 
word purchaser, intended to say purchaser without notice. 

The additional point is made by appellee’s counsel, that 
the property in controversy was not liable to sale under exe- 
cution, because it was exempted as a homestead under the 
provisions of the statute. 

We need not consider the intinence on this ease, of the 
decision of this court in Welton v. Andrews, 45 Ala. 454, which 
held that actual occupancy was not essential to the claim of 
homestead exemption, and which was overruled in J/eCon- 
naughy v. Baxter, 55 Ala. 379, this being after this exemption 
claim was asserted by Locke. 

It is sufficient to say, that the judgment debt due by Locke 
was created anterior to the constitution of 1868, and, as to 
such debts, it has been held that the act of April 25, 1873, 
repealed all exemption laws then in force in this State, which 
were not revived until February 9, 1877, under the provisions 
of the act of that date.— Lovelace v. Webb, 62 Ala.; Session 
Acts, 1876-77, p. 32 ; Code (1876), § 2844. 

Hence, when the affidavit was made and claim of exemp- 
tion was interposed by Locke, it was without the authority 
of any existing law, and of no legal validity. 

The charge given by the court, that upon the agreed state 
of facts, as set out in the bill of executions, the * defendant 
was entitle 2d to a verdict, was correct. 

The judgment is aftirmed. 
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Ford v. Ford’s Adm/’r. 
Final Settlement of Administrator's Accounts. 


& " tition for ord: r to x H/ litnds, for pa ute nt of dh Its: ( onclusive HERS 
of deeree.—An application by an executoror administrator for an order 
tosell lands forthe payment of debts (Code, $$ 2447-56), when contested 
by the heirs or devisees, becomes an adversary suit ivfer partes; and the 
decree rendered, whether granting or retusing the application, is con- 
elusive between the parties, in any subsequent suit or contest, as to the 
matters then in issue and determined; and that issue is as to the stadis 
of the estate, the suflicieney of the personal assets for the payment of 
debts, at that time, and not ata subsequent time, when the condition of 
the estate may have changed 

2. Same.—Although the liability of the personal representative him- 
self to the estate, for the rent of lands before or after the death of the 
decedent, may have been matter of controversy on the trial of such con- 
test, as affecting the amount of asscts liable for the debts, it was merely 
incidental or collateral matter, within the rule laid down inthe Duchess 
of Kingston's case (2 Smith’s L. C. 609), and the decree is not conclu- 
sive as to that question, on final settlement of the administrator's 
accounts. 


APPEAL from the Probate Court of Choctaw. 

In the matter of the estate of Mrs. Keziah Ford, deceased, 
on final settlement of the accounts and vouchers of James G. 
Ford as administrator. The decedent died in November, 
1876, and letters ot administration on her estate were duly 
granted, on the 9th February, 1877, to said James G. Ford, 
who was her son. In May, 1879, the administrator filed his 
accounts and vouchers for a final settlement, and the 9th 
June was appointed as the day for the settlement. William 
L. Ford and others, heirs and distributees of the estate, 
objected to the account as stated by the administrator, and 
moved to charge him, among other things, with “rent of 
lands known as the ‘Upper place,’ for each year, including 
the year 1870, to the day of said decedent's death, at 8165 
per annum.” Tu answer to this motion, the administrator filed 
a “replication,” as it is termed, alleging that “on the 21st 
December, 1877, he filed a petition in said court for the sale 
of the lands of said estate to pay the debts of said estate ; 
and on the trial of said cause, to ascertain the indebtedness 
of said estate, said contestants were parties to said cause, and 
were present by attorney, and moved the court to charge 
said administrator with the identical rents of said lands, and 
money had and received, which they move to surcharge said 
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account; and said administrator then and there presented to 
said court an account in favor of himself against said deceased, 
to show the indebtedness of said estate to him, and the neces- 
sity for a sale of said lands to pay said debt ; and thereupon 
said contestants, by attorney, set up as a defense to said peti- 
tion, among other things, that said administrator was indebted 
to said estate for the identical rents, and moneys had and 
received ; and thereupon issue was joined, and the cause was 
duly beard by said court, on, to-wit, the 13th November, 1878, 
on the same identical facts and issues now set forth in said 
motion by said contestants; and the court then aud there 
decided, that the evidence showed that Mrs. Keziah Ford 
died on the 9th November, 1876, and that during her life-time 
she resided with the said James G. Ford, who was her son ; 
and that she had a right to make such disposition of her 
lands and moneys as she desired, and the presumption was 
that she did so; and the court would not investigate their 
transactions previous to her death, as the presumption is 
that the disposition of them was in accordance with her 
wishes; and after charging said administrator with all pro- 
per charges, and crediting him with all proper eredits, the 
court found that the estate was not indebted to said admin- 
istrator in a greater amount than $9.40, and that said admin- 
istrator had in his hands, derived from rents since the death 
of said Keziah, more than enough to pay said amount ; where- 
upon said court dismissed said petition, at the costs of said 
administrator. And said administrator shows to the court 
that he has charged himself with all reuts received by him, 
and with which he is properly chargeable, in pursuance of 
said decree rendered as aforesaid, and now here pleads, in 
bar of said motion to surcharge, that a jadgment of this court 
has been rendered on all matters involved in said motion, 
and that the judgment of this court, rendered as aforesaid, is 
conclusive of said motion,” «e. 

The contestants Jemurred to this pleading, and the judg- 
ment overruling their demurrer is now assigned as error, with 
other rulings which require no notice. 


Tos. W. CoLeman, for appellant: 


Tuos. Cons, and 8S. H. Sprorr, contra. 


BRICKELL, C. J.—When an application to the Court of 
Probate, by a personal representative, for an order to sell 
lands for the payment of debts, is contested, it assumes the 
form, and has the characteristics and properties, of a suit 
eaten partes. The judgment or decree rendered by the court 
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is conclusive between the parties, in reference to the subject- 
matter of the suit, and the matters which were in issue and 
determined. If the judgment or decree is that the order of 
sale be zranted, it is conclusive that, at the time of its rendi- 
tion, the personal property of the estate is insuflicient for the 
payment of debts. Or, if the judgment or decree is that the 
application be not granted, it is conclusive that the personal 
assets are then suflicient for the payment of debts. The 
judgment or decree has relation solely to the sfa/us of the 
estate in this respect, at the time of its rendition, and not to 
its sfafus at some subsequent time, when new facts may have 
occurred changing it. Debts may come to the knowledge of 
the personal representative, and may be presented and pre- 
ferred, of which he was uninformed, and the payment of 
which may render a sale of the lands necessary. Or, with- 
out fault on his part, the personal assets may be lost or 
diminished in value, rendering a sale of the lands necessary, 
which was unnecessary while the personal assets were avail- 
able. The decree of the Court of Probate, refusing an order 
for the sale of the lands, and dismissing the application of 
the personal representative, as between him and the heirs 
who were parties, is conclusive, that the personal property 
of the intestate was, at the time of its rendition, sufticient for 
the payment of debts. The sale of the lands for the pay- 
meut of debts was the subject-matter of the controversy ; and 
the issue was, the necessity for the sale because of the insutti- 
clency of personal assets. 

While a judgment or decree is conclusive between par- 
ties and privies, of the matters in issue and determined, 
it is not conclusive of matters drawn in controversy collat- 
erally—merely given in evidence to support or controvert 
the matter directly in issue.—Freeman on Judgments, 
sections 257-8. The liability of the personal representa- 
tive for the rents of the lands of the intestate, either during 
her life, or after her death, may have been matter of contro- 
versy on the trial of the application forthe sale. The exist- 
ence of the liability, if shown, was mere evidence of personal 
wssets primarily chargeable with the payment of debts. Of 
such evidential facts, a judgment or deeree is not conclusive. 
It is too well settled to require the citation of authority, that 
the conclusiveness of a judgment extends ouly to the ques- 
tion direetly in issue, and not to any incidental or collateral 
matter, though it may have arisen and been passed upon. 
The doctrine was clearly stated in the Duchess of Kingston's 
case, 2 Smith’s Lead. Cases, 609, that “ neither the judgment 
of a court of concurrent or exclusive jurisdiction is evidence 
of any matter which came collaterally in question, though 
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within their jurisdiction, nor of any matter incidentally cog- 
nizable, nor of any matter to be inferred by argument from 
the judgment.” 
The Court of Probate erred in overruling the demurrer to 
the replication, as it is termed, by the administrator. 
Reversed and remanded. 


Dargan ve. Llarris. ° 
Appeal from Justice's Court. 


1. Finding of facts by court; revision of.—In an appeal ease from a 
justice’s court tried by the court without the intervention of a jury, the 
amount involved being less than $20 (Code, § 5122), the finding of the 
eourt on the facts stands as a substitute for the verdict of a jury; and it 
will not be disturbed by this court, on error or appeal, except on the 
same principle which governs courts at visi pefes in setting aside ver- 
dicts and granting new trials. 


AppEaL from the Circuit Court of Dallas. 

Tried before the Hon. Joun Moore. 

This action was brought by Melvin Harris, against Andrew 
Dargan, and was commenced before a justice of the peace on 
the 2d January, 1880. The justice rendered judgment for 
the defendant, and the plaintiff removed the case, by appeal, 
into the Cireuit Court, where he filed a complaint claiming 
“six dollars for land-rent, due January 1, 1880.” “On the 
trial, as the bill of exceptions states, “the amount claimed 
being under $20, the cause was tried by the court without the 
intervention of a jury. The plaintiff, being examined as a 
witness in his own behalf, testified that he rented certain 
lands to the defendant, for the year 1879, for the sum of $59, 
of which $53 was to be paid in money, and the remaining 36 
was to be paid by defendant in covering a house ; that the 
defendant had not covered the house, and had never paid 
said $6 in money. The defendant was examined as a witness 
in his own behalf, and testified that he rented land from 
plaintiff for the year 1879; that he had paid plaintiff all the 
rent he agreed to pay, and did not owe him anything; and 
that he never promised or engaged to cover any house. This 
being the substance of all the ev idence, the court rendered 
judgment against the defendant, for said sum of 36, to which 
decision and judgment the defendant excepted,” and he now 
assigns the same as error. 

VoL, LXV. 











1880.) OF ALABAMA. 145 
[City of Selma v. Perkins. } 


Rei & May, for appellant. 
Sumter LEA, contra. 


STONE, J.—The plaintiff and defendant were the only 
witnesses examined on the trial of this case in the court be- 
low. Their testimony was in direct conflict. No legal ques- 
tion is shown to have been raised, and the court decided in 
favor of the plaintiff there, appellee here. The credibility of 
oral testimony depends, in a large degree, on the manner of 
the witness on the stand.—/xr parte Weaver, 55 Ala. 250; 
Ex parte McAnally, 53 Ala. 495; Ee parte Allen, 55 Ala. 258 ; 
Ex parte Nettles, 58 Ala. 268. The circuit judge had much 
better opportunities for weighing the testimony, and judging 
of the credibility of the witnesses, than we can have. He 
found that plaintiff had proved his claim ; and we do not feel 
authorized to disturb his finding. The case should be strong 
and clear, to justify a reversal of the court’s finding on facts, 
in a case like this. The statute makes it the duty of the 
Cireuit Court to hear the evidence and decide the facts, 
without the intervention of a jury, when, as in this case, the 
onm claimed does not exceed twenty dollars.—Code of 1876, 

3122; Pike v. Bright, 29 Ala. 332. His finding stands as a 
pees ted for the verdict of a jury, and should not be dis- 
turbed, except on the principles which govern courts at nisi 
prius, in setting aside verdicts of juries and granting new 
trials. If there had been a question of law before the pri- 
mary court, as to the relevancy or legality of evidence, or as 
to the right in law of plaintiff to enforce his demand, or, of 
the defendant to maintain the defense relied on, this would 
present 2 different question.—Pike v. Bright, supra. 

The judgment is affirmed. 


City of Selma ¢. Perkins. 


Action for dD mages against Municipal Cor poration, on account 
of Personal Injuries caused by Defective Streets. 


1. Judicial notice of charter.—The charter of a municipal corporation 
is a public statute, of Which the courts will take judicial notice. 

2. Municipal corporati on: when action lies against, on account of 
injuries caused hy defective streets —When the duty of keeping its 
streets in repair is specially enjoined by its charter upon a municipal 
corporation, an action for damages lies against the corporation in favor 

(10) 
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of a person who suffers injury from the negligent performance of this 
duty. 


APPEAL from the City Court of Selma. 

Tried before the Hon. Jona. Hanatson. 

This action was brought by Harriet 8. Perkins, against the 
city of Selma, as a municipal corporation, to recover damages 
for personal injuries sustained by the plaintiff by falling into 
a ditch while crossing the street at the intersection of Selma 
and Lauderdale streets, on or about the 4th December, 1577 ; 
and was commenced on the 4th May, 1578.. The complaint 
alleged that the defendant, “under and by virtue of its char- 
ter, and by the law of the land, was bound to keep, and of 
right ought to have kept, the public streets and highways of 
said city in good repair, and in a safe condition for the use 
of the public, and possessed ample means, and had the power 
to employ them in keeping the said streets and highways in 
good repair and safe condition; that said defendant, not 
regarding its duty in this behalf, and contrary to the provis- 
ions of the charter of said defendant, neglected to keep the 
said streets and highways within the corporate limits of said 
city in good repair, and so mismanaged them that they were 
unsafe and dangerous, in that said defendant constructed a 
deep ditch along and through a public street of said city 
called Lauderdale street, extending across another public 
street called Selma street, at the point of iutersection of said 
streets, and constructed a bridge over said ditch, and on a 
level with said Selma street, extending from the south side 
of said Selma street scarcely to the northern edge of said 
street, and just binding the eastern edge of the west sidewalk 
of Lauderdale street, and the western bank or side of said 
ditch, so that foot passengers, in crossing Selma street at its 
intersection with the west side of Lauderdale street, usually 
passed along and over said bridge the full length thereof, to 
reach the northern sidewalk of Selma street and the western 
sidewalk of Lauderdale street; and the said defendant also 
coustructed another deep ditch along the northern side of 
Selma street, and across Landerdale street, which ditch 
emptied into and connected with the above-named ditch, 
underneath said bridge, where the northern sidewalk of Sel- 
ma street, extends over on and intersects Lauderdale street ; 
and that the said bridge over said ditch, being a part of Sel- 
ma street, and within the corporate limits of said city, was, 
by reason of such mismanagement, neglect, and disregard of 
duty as aforesaid, unsafe and dangerous to foot-passengers 
crossing over and along the same; and that said defeudant, 
not regarding its duty, negligently constructed the same 
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without any barrier, railing, or light, to guard or prevent 
foot-passengers from falling from the eastern edge of said 
bridge, near the north end thereof, into said deep ditch last 
named ; of which said defendant, then and there, and for a 
long time before that day, had positive notice: By means 
whereof, plaintiff, while lawfully crossing said Selma street in 
the night time, on said 4th December, 1877, over and along 
said bridge, in the way usually travelled by foot-passengers, 
from the south to the north side of said street, without any 
fault or negligence on her part, fell from the eastern edge of 
said bridge, near the north end thereof, to the bottom of said 
deep ditch last named,” &c., and was thereby severely in- 
jured. The defendant demurred to the complaint, assigning 
several causes; but the court overruled the demurrer, and 
the cause was tried on issue joined on the plea of not guilty. 
“The evidence on the trial,’ as the bill of exceptions states, 
‘both for the plaintiff and the defendant, showed that at the 
crossing of the street, where the defendant [plaintiff | was 
injured, was a foot-bridge at each side of the crossing, and 
a long bridge running parallel to the crossing, and used as 
much or more than the regular crossing; that the combined 
width of the crossing and long bridge was twenty-one feet 
and four inches ; that the ditch, where the plaintiff was in- 
jured, emptied under the long bridge, and was situated seven 
feet from the line of the sidewalk running perpendicular to 
the long bridge, as said sidewalk had been laid off by the 
city, and more than two feet as the same was used; that the 
plaintiff, instead of going along the crossing until she came 
to the sidewalk, and then turning at a right angle up the 
sidewalk, had attempted to cross diagonally to the sidewalk, 
over the corner made by the sidewalk and the crossing, and 
fell into the ditch, wiie, was about two feet wide, two feet, 
six inches deep, and sloped up for about five feet, where it 
was spread out to drain the street, and made suitable for 
vehicles to pass over without a bridge; and that said ditch, 
where plaintiff fell, was two feet, six inches deep, which was 
the deepest part.” This is all the evidence recited in the 
bill of exceptions, as to the condition and situation of the 
streets, or the circumstances connected with the injury to the 
plaintiff. The plaintiff, testifying as a witness for herself, 
was allowed to state, against the objection of the defendant, 
“T suffer now from pain and swelling in the same foot since 
the injury was received ;” and to this ruling the defendant 
reserved an exception. no 
The court charged the jury, on the request of the plaintiff, 
“that the whole street is a public highway, and it is the duty 
of the defendant to keep the whole street reasonably safe for 
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travel over the whole of its surface, in the night as well as in 
the day-time.” The defendant excepted to this charge, and 
requested the court, in writing, to charge the jury as follows : 
“If the jury believe that the plaintiff, by keeping in the reg- 
ularly used path for crossing the street, would not have been 
injured, then she cannot recover in this case, if the injury 

yas caused or contributed to by her departure therefrom.” 
The court refused this charge, and the defendant excepted to 
its refusal. 

The charter of the city of Selma, which was of force when 
the plaintiff received the injuries complained of, contained 
the following provisions: “Srcrion 21. Be it further enacted, 
that the mayor and councilmen shall have full power and au- 
thority to pass all by-laws and ordinances, * * * to erect 
and repair bridges ; to keep in repair all necessary streets 
and avenues, and to open up new streets, or to widen or 
change the direction or name of streets within said city, upon 
making compensation to the owners of land taken for the 

ublic use; to make all drains and sewers required, and to 
seep them open; to pass all ordinances necessary fer pre- 
serving streets, alleys, sewers, bridges, and other public 
property of the city,’ &c. Section 23 also declares, “That 
the mayor and councilmen shall have full power * * * to 
establish and keep open sidewalks”; and section 28 gives 
them “full power and authority to pave, shell, gravel or 
plank any street or streets, sidewalks or alleys, or parts of 
streets, sidewalks or alleys, within the limits of said city, 
whenever they may deem it expedient, and adopt and provide 
the means therefor by assessments on the owners of property 
to be especially benefitted thereby, or by assessments on the 
property to be thus benefitted, and to collect and enforce 
such assessments by levy as other taxes.’—Session Acts 
1874-5, pp. 356-84. 

The overruling of the demurrers to the complaint, the 
charge given by the court, the refusal of the charge asked, 
and the rulings of the court on the evidence, are now 
assigned as error. 


Tos. W. Crank, for appellant. 


W. C. Warp, contra. 


BRICKELL, C. J.—A special duty enjoined on the city 
of Selma by its charter (and of the charter courts take judicial 
notice), is to keep its streets in repair. If an individual suf- 
fers injury from the negligent performance of this duty, the 


city is answerable to him in damages.—S moot v. Mayor of 
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Wetumpka, 24 Ala. 112 ; City Council of Montgomery v. Gil- 
mer, 33 Ala. 116; Albrittin v. Huntsville, 60 Ala. 486. Tf the 
courts of other States find it consistent with their system of 
jurisprudence to adopt a different view of the measure of the 
liability of municipal corporations, it furnishes no reason or 
authority for a change of the settled law of this State. We 
adhere to the decisions of this court to which we have refer- 
red, and they are conclusive upon all the questions of any 
consequence presented by this record. 
The judgment is affirmed. 


Battle v. Reid. 


Bill in Equity by Creditor, to set aside Voluntary Conveyance 
by Deceased Debtor. 


1. When ereditor without lien NAY COIN into equity.—-A creditor with- 
out a lien, or by simple contract only, may file a bill in equity to set 
aside a fraudulent or voluntary conveyance executed by his deceased 
debtor, and have the property subjected to the payment of his debt, on 
averment and proof of a deficiency of legal assets ; but an averment 
that the debtor died insolvent, and an admission of the fact in writing, 
made to avoid the expense of taking testimony to prove it, are sufficient 
to satisfy the rule. 

2 Statute of limitations of three years ; how pleaded.—When the 
statute of limitations of three years is pleaded at law, the plea must 
aver that the claim or demand sued on is an open account; and the 
same rule applies in equity, unless the bill shows on its face that such 
is the nature of the demand. 

3. Opew account.—An open account, within the meaning of the 
statute of limitations (Code, § 3229), is one in which some term of the 
contract is left open and undetermined by the parties; or where there 
are current dealings between them, and the account is kept open be- 
eause of contemplated future dealings ; but, when goods and merchan- 
dise are sold at specified prices, or aggregating a specified sum, the 
claim is not on its face an open aceount. 

4, Mortgag to creditor, of lands fraudual atly conre ye d, and foreclosure 
the re of in equity My application of principle n that equity will sustain rolun- 
tary act which it would have compelled.--A creditor by simple contract, 
having the right to file a bill to set aside a voluntary conveyance as 
fraudulent, and thereby acquire a lien on the property superior to that 
of subsequent judgment ereditors, may accept trom the debtor a mort- 
gage on the lands as security for his debt; and having foreclosed the 
mortgage by bill in equity, making the donees parties, there is nothtng 
in the transaction of which such creditors can complain, since it merely 
accomplishes by the act of the parties what the;court would have com- 
pelled them to do. 


APPEAL from the Chancery Court of Hale. 
Heard before the Hon. CuarLes TURNER. 
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The original bill in this case was filed on the 11th August, 
1877, by John Reid, jr., as the surviving partner of John 
Reid & Co., against the executor of the list will and testa- 
ment of Alfred Battle, deceased, and against William A. 
Battle and his wife, and their three daughters ; and sought 
to set aside a deed of gift, by which said Alfred Battle had 
conveyed a large tract of land to Mrs. Battle and her daugh- 
ters, appointing her husband (William <A. Battle) as their 
trustee, and to subject the land to the payment of a debt 
which said Alfred Battle owed to said John Reid & Co. The 
conveyance, a copy of which was made an exhibit to the bill, 
was dated the Ist December, 1873, and recited “natural love 
and affection” for the grantees as its consideration. The 
complainant’s debt was evidenced by the promissory note of 
said Alfred Battle for S486, dated the 21st March, 1876, and 
payable one day after date, to the order of John Reid & Co.; 
but the consideration on which said note was founded was 
thus stated in the bill: “ Whilst said John Reid & Co. were 
engaged in business in Mobile as aforesaid, they sold goods 
and merchandise to said Alfred Battle, whereby, on (to-wit) 
the 10th December, 1872, he became indebted to them, for 
merehandise sold and delivered to him, to the amount of 
$95.66 ; and that he also became indebted to them, on (to- 
wit) the 6th day of March, 1873, for merchandise then sold 
and delivered to him, in the sum of $295.47;° and for the 
aggregate of these two sums, with interest, he executed said 
note on the day of itsdate. Alfred Battle died in January, 
1877, and his last will and testament was duly admitted to 
probate in said county of Hale, on the 10th February, 1877, 
and letters testamentary granted to William A. Battle, jr., the 
executor therein named. The bill allaged that said testator 
“left no widow nor minor child surviving him ;” and by an 
amendment of the bill, allowed after demurrer sustained to 
the original, it was added, “ and that said Alfred Battle died 
insolvent.” 

There was a demurrer to the biil for want of equity, “ be- 
cause it fails to aver that there was any intent on the part 
of said Alfred Battle, in the making and delivery of said 
deed of gift, to hinder, delay, or defraud creditors ;’ which 
demurrer the chancellor overruled. A joint answer was filed 
by Battle and his wife and children, admitting the execution 
of the conveyance to them as shown by the exhibit to the 
bill, but disclaiming all interest in the land conveyed by it, 
except as to one hundred and sixty acres thereof, which was 
the homestead and residence of said Alfred Battle at the 
time said deed was executed, and on which he continued to 
reside, with the said grantees, up to the time of his death ; 

Von. LXVII. 














i880. OF ALABAMA. 151 


{Battle v. Reid. ] 

and they claimed said homestead as exempt from liability 
for the debts of said Alfred Battle. They alleged that, at 
the time said conveyauce was executed, Alfred Battle was 
indebted to Mrs. Evelyn H. King, and becoming afterwards 
indebted to her in a larger amount, aggregating $2,300, he 
executed to her, on the Lith April, 1874, a mortgage on said 
tract of land, except said homestead, as security for said in- 
debtedness: that Battle having failed to pay the secured 
debt, Mrs. King filed her bill in the Chancery Court of Tus- 
kaloosa, on the 26th June, 1876, against said Alfred Battle 
and these respondents, asking a foreclosure of said mortgage, 
and obtained a deeree in said suit, in May, 1877, subjecting 
said lands to sale for the satisfaction of her debt, except the 
said homestead, which was set apart and allotted to the 
grantees under their deed; and that at the sale of said lands 
by the register, on the 20th September, 1877, Mrs. King be- 
came the pare ‘hi aser, and was placed in possession of the lands. 
On these facts, the respondents claimed the homestead as ex- 
empted and allotted to them underthe decree of the court, 
and disclaimed all interest in the other lands. As to the 
complainant’s demand or claim against Alfred Battle, the 
answer contained a paragraph in these words: “ Further 
answering said bill, respondents aver that the items of 395.66 
and $295.47, purporting to represent accounts against Alfred 
Battle for the years 1872 and 1873 respectively, are barred 
by the statute of limitations of three years 

The complainant afterwards filed a supplemental bill, by 
leave of the court, bringing in Mrs. King as a party, attack- 
ing the validity of her mortgage, and see ‘king to set aside her 
pureh: ise at the register’s sale; and Mrs. King filed an an- 
swer to that bill, asserting the validity of her mortgage, and 
the proceedings in the foreclosure suit, a copy of which was 
made an exhibit to her answer. 

On final hearing, on pleadings and proof, the chancellor 
dismissed the bill as to Mrs. King, holding that the com- 
plainant was not entitled to any relief against her, or in refer- 
ence to the lands which she had purchased at the register’s 
sale; but rendered a decree against the other defendants, 
setting aside the conveyance, and ordering a sale of the 
homestead tract, unless the complainant’s debt was paid by 
a day specified. From this decree said defendants appeal, 
and here assign it as error, together with the overruling of 
their demurrer to the bill. There seems to have been, also, 
& cross-appeal by the complainant, from the decree dismiss- 
ing the bill as against Mrs. King; but it is not shown by the 
only transcript which has come to the hands of the re- 
porter. 
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Tuos. Seay, for appellants. 


Wess & Turwiter, contra. 


BRICKELL, C. J.—These are cross appeals from a decree 
rendered in the Court of Chancery, ina cause wherein John 
Reid, jr., as surviving member of the firm of John Reid & 
Co., was complainant, and William A. Battle and others were 
defendants. The complainant is a simple-contract creditor of 
Alfred Battle, deceased, and the purpose of the billis to sub- 
ject land he in his life had, in consideration of love and af- 
fection, conveyed to his daughter-in-law and her children, 
his grand-children. At the instance of a simple-contract 
creditor, a court of equity will intervene, and subject to the 
payment of his debt property which a deceased debtor has 
in his life fraudulently aliened, or aliened merely upon a good 
consideration. The court will not, however, intervene, unless 
a deficiency of legal assets to pay and satisfy the debt is 
averred, and proved if the averment is not admitted.—S/ate 
Bank v. Ellis, 30 Ala. 478; Grigsby v. Quarles, 31 Ala. 172 
Halfman v. Ellison, 51 Ala. 548. It is only because of the 
inadequacy of legal remedies against the personal represen- 
tative, that the court intervenes. These remedies are not 
inadequate, if there are legal assets sufficient for the pay- 
ment of the debt, which ought in the course of due adimin- 
istration to be so applied. 

The original bill contained no averment, negativing the 
existence of legal assets of the deceased debtor, sufficient to 
pay and satisfy the complainant’s demand ; and it was, con- 
sequently, without equity.— State Bank v. Ellis, supra ; 
Quarles v. Grigsby, supra; Pharis v. Leachman, 20 Ala. 662 ; 
Watts v. Gayle, 1b. 817. There was, however, an amend- 
ment of the bill, intended to cure the defect, by adding to 
the third section, or paragraph, the averment, “and that said 
Alfred Battle died insolvent.” The truth of this averment, 
though denied by the answers, was, by the counsel for the 
adults, and the guardian ad litem of the infant defendant, ad- 
mitted in writing, as is recited, to avoid the expense of taking 
evidence of the fact; and the admission forms part of the 
evidence on which the hearing was had. 

2-3. The donees invoke the statute of limitations of three 
years, as adefense. This statute applies only to open ac- 
counts ; and when at law it is pleaded as a defense, an es- 
sential averment of the plea is, that the claim or demand 
upon which suit is founded, is an open account.— IVinsfon v. 
Trustees, 1 Ala. 124 ; Caruthers v. Mardis, 3 Ala. 599. The 


same rule applies in a court of equity.— Taylor v. Forsey, 56 
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Ala. 426. If, upon the face of the bill, it is apparent the 
claim or demand of the complainant is barred by lapse of 
time, or by the statute of limitations, the defense is available, 
in a court of equity, on demurrer, as well as by plea, or 
answer. The bill does not show that the demand of the 
complainant against Alfred Battle was, before the taking of his 
promissory note, an open account. On the contrary, the 
averments are, that at particular times merchandise was sold 
and delivered him, ;for specified prices, or aggregating a 
specified sum. No other demand or claim is an open account 
within the meaning of the statute, than one in which some 
term of the contract is left open, undetermined by the par- 
ties ; or when there are current running dealings, and the 
account, because of contemplated future dealings, is kept 
open.— Sheppard v. Wilkins, 1 Ala. 62; Goodwin v. Harrison, 
6 Ala. 438. The answer, without any averment that the 
demand was an open account, avers, generally, that it was 
barred by the statute of limitations of three years. This can 
not be deemed sufticient. 

4. Mrs. King was an existing creditor of the donor, at 
the execution of the conveyance. ‘Though a creditor at large, 
it was her right, by filing a bill to avoid the conveyance, to 
acquire a lien upon the lands, superior to that which subse- 
quent judgment creditors could have acquired.—Dargan v. 
Waring, 11 Ala. 988. Having this right, she accepted a 
mortgage of the lands from the donor, which was foreclosed 
by decree, in a cause to which the donees were parties, be- 
fore the filing of the complainant’s bill. It is difficult to 
perceive any thivg in the transaction offensive to the rights, 
or of injury to the complainant. To say the most of it, the 
parties merely accomplished that which a court of equity 
would have compelled. That is well done, which the court 
would have ordered, and, when done, will be supported.-— JVil- 
son v. Sheppard, 28 Ala. 623. 

On each appeal, the decree of the chancellor is affirmed. , 
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Berringer v. Payne. 


Special Action on the Case, for False Representations by Pur- 
chaser. 


Zz Splitting entire cause of action: conclusirene 8x of fori r judgue ni. 
A misrepresentation -by the purchaser of a horse, as to the balance due 
on a promissory note transferred by him to the seller in part payment of 
the price, is a single and entire cause of action; and the seller having 
brought suit against him, before a justice of the peace, on account of 
such misrepresentation, the judgment rendered by the justice, against 
the plaintitf, is a bar toa subsequent action on account of the misrepre- 
sentation, claiming that in fact nothing was due on the note when it was 
so assigned. 


APPEAL from the City Court of Eufaula. 

Tried before the Hon. ALPHEUs Baker. 

This action was bought by A. E. Payne, against M. M. 
Berringer, and was commenced on the 16th May, 1878. The 
complaint was in case, claiming 3200 as damages, on account 
of the defendant’s alleged false representations as to the 
amount due on a promissory note, which he had transferred 
and assigned to the plaintiff in part payment for a horse. 
The agreed price of the horse was $185, of which 350 was 
paid in cash ; and for the balance, said defendant transferred 
and assigned to plaintiff, and he accepted, a promissory note 
for 3529.50, executed by B. Searey aud J. R. Ard, payable to 
M. B. Locke, and by him transferred to the defendant. 
There were several credits indorsed on the note at the time 
it was transferred to the plaintiff in part payment for the 
horse, showing the balance due to be $135; and the com- 
plaint alleged thac the defendant falsely represented that 
these credits showed all the partial payments which had been 
made on the note, when in fact the uote had been fully paid, 
and the defendant knew that it had been fully paid; and that 
the plaintiff accepted the note, in part payment for the horse, 
on the faith of these false representations. The defendant 
pleaded not guilty, and a former adjudication, before a jus- 
tice of the peace, of the matters in controversy ; and issue was 
joined on both of these pleas. On the trial, as the bill of 
exceptions shows, the defendant offeredin evidence the entries 
on the docket of the justice of the peace in the former cause, 
in which the cause of action was described as “ assumpsit 
a $24,” and judgment for costs was rendered in favor of 
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the defendant by the justice, on the 6th March, 1876. Hav- 
ing proved the loss of the original papers in the justice’s 
court, the defendant himself and his attorney both testified, 
that the action before the said justice was founded upon a 
claim by plaintiff that defendant, when he traded said note 
to plaintiff, represented to plaintiff that there was due on 
said note a certain amount (3135), when plaintiff had ascer- 
tained that there was in fact not so much due by $24; that 
said action was brought to recover said alleged deficit of $24, 
and that plaintiff failed in said action. The plaintiff also 
testified, in his own behalf, in reference to the subject- 
matter of said suit, to the same effect. “ On this evidence, 
the court charged the jury, that if the action in the justice’s 
court” was founded simply upon an alleged deficit of $24, or 
some other sum, in the balance due on said note, and not 
upon aclaim that the whole amount of said note was fully 
paid at the time it was so transferred by defendant to plain- 
tiff, then the judgment rendered by said justice did not bar 
plaintiff from prosecuting and maintaining this action.” 
The defendant duly excepted to this charge, and he here 
assigus it as error. 


Jxo. M. McKurroy, forappellant, cited Locke v. Willer 
3 Stew. & P.13: De Sylva v. Lh uvry, 3 Porter, 132 > Oliver v’ 
Holt, 11 Ala. 574; O? Neal v. Brown, 21 Ala. 482 ; Lisurance. 
Co. v. Cochran, rr Ala. 928 : Wittick U. Trann, 27 Ala. 562 
Robbins v. Harrison, 31 Ala. 160; Railroad Co. v. Henlein & 
Barv, 56 Ala. 368. 


S. W. Goopr, contra, cited 1 Greenl. Ev. § 522 ; and cases 
cited in 2 Brickell’s Digest, 145, $$ 211-12. 


STONE, J.—As we understand the evidence in this case, 
the same misrepresentation of the amount due on the note 
traded, was the foundation of the suit before the justice of 
the peace, and is the foundation of the present action. The 
judgment of the justice was rendered on a claim, of which 
he had jurisdiction. His judgment was acquiesced in. The 
present suit is apparently for the residue of the damages, 
not claimed in that suit. If these be the facts, the case falls 
directly within the influence of S. dN. dla. Railroad Co, v. 
Henlein & Barv, 56 Ala. 368. Such claim for a single act or 
wrong cannot be split up, and made the foundation of two 
suits. The rulings of the City Court were not in harmony 
with these views. 

Reversed and remanded. 
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Roberts v. The State. 
Indictment for Murder. 


1. Threats by deceased against acensed; admissibility of.—Threats 
made by the deceased against the defendant, whether communicated or 
not, are not admissible evidence for the defendant, unless it is shown 
that, at the time of the killing, the deceased was making some demon- 
stration, or overt act of attack, in consummation of such threats, so as 
to raise the question of self-defense ; but, where a case of self-defense is 
shown, evidence of uncommunicated threats, recently made, is admissi- 
ble for the purpose of showing the quo animo of such demonstration or 
attack ; so, also, evidence of uncommunicated threats is frequently ad- 
missible in corroboration of communicated threats whieh have been 
admitted; and where itis doubtful which party commenced the ditticulty, 
evidence of such threats is admissible to show who was probably the 
aggressor. These views ‘are notin harmony with the former decisions 
ot this court, but are in full accord with the doctrine established by the 
more recent cases of the highest courts of this country ;’’ and, tested by 
these principles, evidence of threats in this case, communicated and 
uncommunicated, ought to have been admitted. 

2. Self-defense.—The law does not require that a person, when at- 
tacked in his own house, shall retreat, nor does it require that the dan- 
ger to life or limb shall be real, but authorizes him to act on appear- 
ances. when sutlicient to create in the mind of a reasonable man a just 
apprehension of imminent danger to life or limb. 

3. Evidence of violent character of deceased.—KEvidence of the charac- 
ter of the deceased as a violent, dangerous, overbearing, or turbulent 
man, ‘Sis always admissible for the accused, where uncommunicated 
threats are received, and for the like purpose of illustrating the cireum- 
stances of the killing, and of qualifying, explaining, and giving point to 
such threats, as also to the conduct of the deceased at the time of the 
killing ;’’ since a demonstration, or overt act of attack, made by such a 
man, may afford much stronger evidence of imminent peril to the life 
or limb of the person assailed, than when made by a person of an oppo- 
site character or disposition. 

4.<¢ Presumption of walice from use of deadiy ui apon.—In eases of 
homicide, the law presumes malice from the use of a deadly weapon, 
and casts on the defendant the ovus of repelling that presumption, un- 
less the evidence which proves the killing shows also that it was perpe- 
trated without malice; and whenever malice is shown, and is unre- 
butted by other facts, there can be no conviction for any degree of hom- 
icide less than murder. 

5. Grand jurors in Monroe and Wileoxr, under special statute. —Under 
the special statute approved February 15th, 1879 (Sess. Acts 1878-‘, 
p. 204), the number of persons required to be summoned as grand 
jurors, in Monroe and Wilcox counties, was reduced to fifteen; and the 
record in this case shows with suflicient certainty, notwithstanding reci- 
tals informally entered, that the grand jury was organized with twelve 
of the persons originally summoned, and three others from the six 
talesmen. 

6. Objections to venire of petit jurors.—Mistakes in the names, or in 
the initial letters of the names, of two of the persons specially sum- 
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moned for the trial of the defendant in a e apital case, as copied in the 
list served on him, is not a suilicient ground for quashing the venire. 


From the Circuit Court of Monroe. 

Tried before the Hon. H. T. Toutmrn. 

The defendant in this case, Charles Roberts, was indicted 
in October, 1879, for the murder of Duncan Rankin, by shoot- 
ing him with a gun. Having been arraigned, the defendant 
moved to quash the indictment, “for reasons shown by the 
records of the court in the venire for the summoning of the 
grand jury for the October term of said court, 1879, and in 
the minute-entry of said term as to the formation of said 
grand jury at said term, and on these further oennde,” 
specifying his several grounds, each of which alleged, in 
varying language, that the grand jury was illegally or irreg- 
ularly organized, but did not state any facts showing wherein 
the defect consisted. “‘On the hearing of this motion, the 
defendant offered in evidence the venire for the drawing and 
summoning of the grand jury at said term, and the minutes 
of said term as to the organization and formation of said 
perl jury,’ which contained the following recitals: “It 
appearing to the court that the following named persons 
were drawn in conformity to law, previous to the commence- 
ment of this term of the court, and summoued as grand 
jurors for the Fall term, 1879, comprising the original venire, 
to-wit: 1, M. D. Perryman ; 2 2, S. H. Slaughter; 3, J. D. 
Dubose ; 4, J. J. Simpkins; 5, H. C. Johnson; 6, R. A. Lam- 
bert ; 7, J. - Rumbly ; 8, W. J. Robison ; 9, A. M. English ; 
10, W. G. Riley; il, N. J. Stallworth; 12, David Salter; 
13, J. H. Griffith ; 14, Daniel MeNeill; 15, W. H. Eubanks ; 
and, on being calle od, the following named persons answered 
to their names, and were iv every respect possessed of the 
required qualifications of grand jurors, being registered 
voters, householders, and freeholders of said county, to-wit : 
1, N. J. Stallworth; 2, S. H. Slaughter; 3, J. D. Dubose ; 
4,J. J. Simpkins; 5, H. C. Johnson; 6, R. A. Lambert ; 
7, W. J. Robison; 8, W. G. Riley*; 9, David Salter; 10, J. 
H. Griffith; 11, D. M. MeNeill; 12, W. H. Eubanks; 
13, Samuel. Bussey ; ; 14, Maleolm MeNeill; 15, W. R. 
Lowery. And the said grand jurors were duly impanelled 
and sworn according to law, and charged by the court; and 
N. J. Stallworth was appointed foreman of the grand jury, 
and William Smith was appointed bailiff, and sworn as such 
to attend on said grand jury during this term of the court ; 
who retired for the transaction of business. *And there not 
being present a sufficient number to complete the grand JWrys the 
court ordered the sher ig” to summon six competent persons ; out 
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of which, Samuel Bussey, Maleoln Me Neill and W. R. Lowery 
were duly drawn, and sworn in as grand jurors for this term 
of the court.” On the part of the State, the clerk of the 
court was examined as a witness, “to explain said minute- 
entry :” and he testified that the two cross-marks (* *) were 
intended to refer to each other, and that the words following 
the last mark, being the italicized words, should be inserted 
and read as if immediately following the name of IV. G. 
Riley. The defendant objected to the witness being allowed 
to make any explanation of the minute-entry as it appeared 
of record, and also to the evidence given by him; and he 
duly reserved exceptions to the overruling of these objec- 
tions. On this evidence, the court overruled the motion to 
quash the indictment, and the defendant excepted. These 
proceedings were had at the October term, 1880, Hon. Jno. 
K. Henry presiding. 

At the May term, 1881, when the cause was called for trial, 
as the bill of exceptions states, “the defendant moved to 
quash the venire of jurors summoned to try said case, on the 
following grounds: Ist, that there has not been served on 
him such a list of the jurors summoned for his trial, includ- 
ing the regular jury, as is required by law and by the order 
of the court in this case; 2d, that the list of jurors served 
on him by the sheriff, he being in actual continement, did 
not include the regular jury impanelled for the week. On 
this motion, the defendant offered in evidence the list of 
jurors served on him by the sheriff, and the minutes of the 
court as to the impanelling of the petit jury at and for the 
present term,” which are here set out in the bill of excep- 
tions, “and showed to the court that then, at the time of 
making and arguing said motion, all and both of the regular 
juries for the term were then in court, and nove of them 
were then engaged in the trial of any case; and the State 
then offered in evidence the original venire summoned by the 
sheriff, a copy of which was delivered to the defendant, with 
the indorsements and returns thereon,” which are here set 
out. The only apparent discrepancies in the names con- 
tained in the two lists, as copied in the record, are these: 
the name of J. JJ. Northeut, one of the jurors for the term, 
is copied as J. NV. Northeut in the list served on the pris- 
oner; and the name of NV. E. Sermon, another juror for the 
term, is copied A. E. Sermon. If there were any other dis- 
crepancies, they are not apparent on the record, and they are 
nowhere specified. On this evidence, the court overruled 
the motion to quash the venire, and the defendant excepted. 

As to the circumstances attending the killing, the evidence 
adduced by the State “tended to show that the defendant 
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shot and killed the deceased within fifteen or twenty yards 
of the store of Slaughter & Rives; that the deceased, when 
he was shot, was in his shirt sleeves, approaching said store, 
and not making any demonstrations of any kind towards the 
defendant, and having no weapon of any kind in his hands ; 
that on an examination of his body after he was shot, it 
was found that he had no arms or weapons of any kind 
about his person, except a small knife, which was closed and 
in his pocket; that in the month of August last, while the 
sheriff was bringing the defendant as a prisoner from Ever- 
green to Monroeville, defendant told W. C. Sowell that he 
was as afraid of the deceased as he was of a bear, and that 
he had made up his mind on Friday before the killing, which 
took place on Monday, to kill the deceased; that the de- 
ceased told him he must leave that part of the country; that 
the defendant shot the deceased through a window, near the 
front end of said store; that the sash was down, and he fired 
through the glass. It was shown, also, by the State, that 
said Rankin was cool and sober on the day he was killed, 
and showed no excitement; that the killing took place at 
Perdue Hill, in said county, where deceased and the defend- 
ant both lived; that no one but the defendant was in the 
store at the time of the killing; that the store faced north, 
and the deceased was shot from a side window towards the 
front of the store, while he was about fifteen or twenty yards 
north-east of it; that the shooting was done from the inside 
of the store, and out of sight of the deceased.” 

The defendant, it was shown, was a silversmith by trade, 
and his place of business was in the back part of the store 
of Slaughter & Rives. “The defendant offered evidence 
tending to show that, on the day of the killing, the deceased 
came to the said store three times—once early in the morn- 
ing, the second time later in the day, and the third time still 
later ; that when he came the second time he inquired for a 
pair of pants which he had left there, and got them from a 
clerk ip the store ; that on his third visit to the store he ap- 
peared to be excited, inquired if they had any kerosene oil, 
kicked off the lid of the kerosene-vil box, and said it was 
empty ; that he went into the back part of the store, and 
looked around as if looking for something, and looked behind 
a hogshead, and behind a pile of sacks of salt, and walked 
out of the store; that this was in the evening of the day on 
which he was killed; that the defendant was in the store at 
the time, and one of the clerks, but no one else; that there 
was always one gun in the store, kept loaded, and sometimes 
two guns; that the defendant was at the store each time 
during the day when the deceased came, and aided in look- 
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ing for the kerosene oil; and that the deceased made no 

demonstration against him, and had no words with him on 

either occasion ; and that the deceased, when he was shot, 

was walking towards the store, with his face towards it.” 

J. M. Slaughter, who was a brother-in-law of the deceased, 
testified, on behalf the defendant, “that some days before 
the killing, in his presence, the deceased threatened to kill 
the defendant if he would not leave the State ; that he, wit- 
ness, informed the defendant of these threats; that the de- 
ceased withdrew his threats on Saturday before the killing, 
and he (witness) informed defendant of such withdrawal, and 
told him he need have no fear of any attack ; aud that de- 
feadant still insisted he was afraid of the deceased. On 
motion of the solicitor, the court excluded this evidence ; to 
which the defendant then and there excepted.” The defendant 
then asked said witness several specific questions, as to 
threats made by the deceased against the defendant, and the 
communication of such threats to the defendant by him ; but 
the court sustained objections to each of these questions, and 
the defendant duly excepted to each ruling. 

“Tue defendant introduced one Martha Williams as a wit- 
ness, and stated to the court that he expected to prove by 
her that, about one or two hours before the killing, she saw 
the deceased get his double-barreled gun and load it; that 
she heard his little son, while he was loading the gun, ask to 
go squirrel hunting with him, and heard him answer his son, 
‘that he was not going squirrel hunting, but was loading the 
gun to kill Roberts (the defendant), and that he or Roberts 
would be a dead man before night; that she saw the de- 
ceased load his pistol about the same time; that this was 
done in the house of the deceased, which was not more than 
a quarter of a mile from the said store of Slaughter & Rives ; 
that he put aside the gun and pistol after he had loaded 
them ; that she went to the defendant, very soon afterwards, 
and told him that he had better look out for himself; and 
that the deceased was in the habit of going armed.” With 
a view of eliciting this evidence as proposed, the defendant 
then asked said witness several specific questions, as to said 
threats and her communication of them to the defendant ; 
but the coart sustained objections to all the questions, and 
excluded the proposed evidence; and the defendant duly 
excepted. 

“The defendant then offered to read the evidence of 
George Johnson, which was in writing, and had been ad- 
mitted by the State, on an application by defendant for a 
continuance, subject to all legal objections and exceptions.” 


The evidence was in these words: “That he, Johnson, was 
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well acquainted with the deceased for several years before 
his death, and knew his character, disposition, and habits; 
that he was a man very much given to be under the influence 
of spirituous liquors, and was a very turbulent, overbearing, 
vindictive, and dangerous man, and was very excitable and 
reckless, more especially when under the influence of liquor, 
but was also so when sober ; that his general reputation was 
that he was a very turbulent, overbearing, vindictive man at 
all times, and more especially so when under excitement ; 
that he was well acquainted with the general reputation of 
said deceased in the neighborhood in which he resided ; that 
he was a man greatly to be feared, and much given to quar- 
rels and personal difficulties.” The State objected to this 
evidence, and the court sustained the objection; to which 
ruling the defendant excepted. 

The court charged the jury, on the request in writing of 
the State, as follows: 1. “If the jury believe from the evi- 
dence, beyond a reasonable doubt, that the defendant killed 
Duncan Rankin by lying in wait, this would be murder in 
the first degree.” 2. “ When the killing is shown to be done 
with a deadly weapon, the law implies malice from the use 
of the weapon; and the burden of proof is upon the defend- 
ant to rebut this presumption, unless the evidence showing 
the killing itself shows there was no malice; and whenever 
malice is shown, either express or implied, there can be no 
conviction for any less offense than murder.” 

The defendant excepted to each of these charges, and re- 
quested the following charges, which were in writing, and 
which the court refused to give: 1. “The necessity which 
will justify the taking of life need not be actual, but the cir- 
cumstances must be such as to impress the mind of the slayer 
with the reasonable belief that such necessity is impending.” 
2. “If the defendant, at the time he shot, believed that he 
was in danger of his life, or of great bodily harm from the 
deceased, though in fact he was mistaken, and was not in 
actual danger; yet, if he did so believe, and had reasonable 
grounds so to believe, the law may mitigate the crime from 
murder to manslaughter.” The defendant duly excepted to 
the refusal of each of these charges. 


S. J. CumminG, for appellant.—1l. The record shows that 
fifteen persons were summoned as grand jurors, as author- 
ized by the special statute of force in Monroe and Wilcox 
counties, and it states that fifteen answered; while, of the 
fifteen persons named, three are not included among the 
number summoned. It is nowhere shown, except by infer- 
ence, that any of those summoned failed to appear, or were 
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excused ; and it is only by the aid of inference, or presump- 
tion, that the conclusion can be reached, that the three per- 
sons who were sworn as grand jurors, but whose names are 
not included in the venire, were drawn from the talesmen. 
The record should affirmatively show a compliance with the 
statutory requirements, and its reeitals can not be supple- 
mented by the oral testimony of the clerk, nor aided by in- 
ference, or presumption. If a necessity existed for comple- 
ting the jury from the by-standers, they should have been 
summoned from among the “ qualified citizens of the county,” 
while the order of the coart was to summon six “ competent 
persons,” which is not an equivalent term.—Code, § 4754 ; 
Finley v. The State, 61 Ala. 201; Couch v. The State, 63 Ala. 
163 ; Weston v. The State, 63 Ala. 155. 

2. The venire of jurors summoned for the trial should have 
been quashed, on the defendant’s motion, beeause it was not 
shown that a correct copy thereof was served on him. A list 
of persons was served on him, said to have been summoned 
“for Thursday, May 5th, 1881;” but this does not purport 
to be a list of the persons summoned as jurors for his trial, 
nor does it appear that he was informed such was the fact. 
If this list was a copy of the venire summoned as jurors, it is 
not a compliance with the statute, which requires that the 
regular jurors for the week shall be included; while the 
names of J. N. Northeut and N. E. Sermon, two of the regu- 
lar jurors, are not included in the list.—Code, §$ 4872 ; Nutt v. 
The State, 63 Ala. 180. 

3. The court erred in excluding the evidence of threats 
made by the deceased against the accused, All of these 
threats, as proposed to be proved, were communicated to the 
defendant before the killing ; and the threats proposed to be 
— by Martha Williams, being communicated only an 

our or two before the killing, were admissible on the prin- 
ciple of res geste. If a demonstration, or overt act on the 
part of the deceased, was necessary to render proof of pre- 
vious threats admissible, it is insisted that the approach of 
the deceased to the store in which the defendant was at work, 
in connection with the other facts in proof, was a suflicient 
demonstration, or overt act. The store was the habitation of 
the defendant, from which he was not required to retreat ; 
and he might lawfully act upon appearances, although the 
deceased was in fact unarmed.—1 Greenl. Ev. $ 108 ; Oliver v. 
The State, 17 Ala. 598; Noles v. The State, 26 Ala. 31; 
Pritchett v. The State, 22 Ala. 39; Rogers v. The State, 62 
Ala. 170; Dotson v. The State, 62 Ala. 141; Carroll v. The 
State, 23 Ala. 28; East’s P. C. 271-2. See, also, the cases of 


Bohannon, Rector, and Bond, in Horr. & Thompson’s Cases 
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of Self-Defense, pp. 395, 795, 814; and Grainger v. The 
State, 5 Yerger, 459. 

4. The character of the deceased, as a violent, quarrelsome 
man, was very material to the inquiry whether the defendant 
acted under a sense of imminent danger, or was justified in 
acting on appearances.—Cases above cited. 


H. C. Tomprins, Attorney-General, for the State—1. The 
minute-entry showing the organization of the grand jury, 
though very informal, shows a substantial compliance with 
all the requisitions of the statute; twelve of the original 
venire being sworn, and the remaining three jurors drawn 
from the six talesmen, who, “if competent persons,’ were 
necessarily qualified citizens of the county.— Yancey v. The 
State, 63 Ala. 141. 

2. The motion to quash the venire of special jurors was 
properly overruled, because it was too general and indefinite, 
no specific objection being pointed out. The only discrep- 
ancy apparent on the record, between the venire and the list 
served on the defendant, was in the initial letters of two 
names, which was no ground for quashing the venire.—Code, 
§ 4876 ; 62 Ala. 248. 

3. Evidence of threats made by+the deceased, and of his 
character as a dangerous man, is governed by the same rule. 
Such evidence is only admissible, when there was, at the 
time of the killing, some hostile demonstration, or overt act 
of attack on the part of the deceased, and apparent immi- 
nent danger to the accused ; in other words, when a case of 
self-defense is shown.—Wharton’s Crim. Ev. $$ 84, 757; 
Pritchett v. The State, 22 Ala. 39; Payne v. The State, 60 Ala. 
80; Kendrick v. The State, 55 Ala. 436; Holly v. The State, 
55 Miss. 424; Myers v. The State, 33 Texas, 525; Hiland v. 
The State, 52 Ala. 322; Alexander v. The State, 66 Mo. 162. 

4. The charges of the court were correct.— Hadley v. The 
State, 55 Ala. 31; Mitchell v. The State, 60 Ala. 26; Murphy 
v. The State, 37 Ala. 142; Head v. The State, 44 Miss. 753. 


SOMERVILLE, J.—The former rule was, that uncommu- 
nicated threats, in cases of homicide, made by the deceased 
against the accused, were not competent evidence for the 
latter, unless they constituted a part of the res geste.—State v. 
Carroll, 23 Ala. 28; Clark’s Man. Cr. Law, p. 63, § 396. In 
Burns v. The State, 49 Ala. 370, this was laid down as the 
general rule, liable to certain exceptions. There is, however, 
apparent in the more recent cases a decided modification of 
this doctrine, greatly favorable to the admission of such evi- 
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dence, in many instances where it was formerly excluded. 
Wiggins v. The People, 3 Otto (93 U. S.), 465. 

It is an important and well-settled principle, in the first 
place, that no threats previously made by the deceased, 
whether communicated to the defendant or not communi- 
cated, are admissible in trials for homicide, unless it appears 
from the testimony that, at the time of the killing, the de- 
ceased had sought a conflict with the accused, or was making 
some demonstration, or overt act of attack, towards the ac- 
complishment or perpetration of such threats.—Jyers v. 
State, 62 Ala. 599; Evans v. State, 44 Miss. 762; Payne v. 
State, 60 Ala. 80. In other words, the circumstances in 
evidence must properly raise a case of self-defense. Where 
this is so, evidence of uncommunicated threats, recently 
made, are admissible, for the purpose of showing the quo 
animo of such demonstration, or attack.—Whart. Cr. Ev. 
§ 757; Liland v. State, 52 Ala. 323; Stokes v. State, 53 N. Y. 
164; State v. Turpin, 77 N. C.473; State v. Hays, 23 Mo. 287; 
Keener v. State, 18 Ga. 194; Campbell v. People, 16 Ill. 17; 
Horr. & Thomp. Cas. Self-Def. 927; Pritchett v. State, 22 
Ala. 39. So, uncommunicated threats are frequently ad- 
mitted, for the purpose of corroborating those that are com- 
municated, and which have already been admitted in evi- 
dence.— Haller’s case, 37 Ind. 57; Whart. Cr. Ev. § 757. And, 
likewise, where it is doubtful, from the testimony, which 
party commenced the affray, threats of this character are 
admissible, as in the nature of facts, to show who was proba- 
bly the first assailant.—Scroggins’ case, 37 Cal. 677; Whart. 
Cr. Ev. § 757. 

Whether such threats, taken in connection with the cir- 
cumstances of the affray leading to and accompanying the 
killing, are sufficient to justify the act of homicide, is a ques- 
tion of fact for the jury, and it is not permissible for the 
court to determine it as a matter of law. They cannot be 
excluded, if there is the slightest evidence tending to prove 
a hostile demonstration, which can be reasonably interpreted 
as placing the accused, at the time of the killing, in apparent 
imminent danger to life, or of other grievous bodily harm. 
Pridgen v. State, 31 Tex. 420; Horr. & Thomp. Cases Self- 
Def. 416. 

The evidence here tends to show that the deceased was a 
“very turbulent, overbearing, and vindictive man at all 
times, and more especially so when under excitement.” It 
also tends to prove that he made violent threats against the 
accused, within one or two hours before the killing, at which 
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to kill the accused before night. These threats were ad- 
VoL, LXviI. 








tan, 


a ee ee 





















at Ea 


Ee 


1880. } OF ALABAMA. 165 


{Roberts v. The State.) 


missible, we think, under all the circumstances, to show the 
quo anime of the deceased in soon afterward going to the 
store which was the habitation of the accused, and from 
which the law did not require that he should retreat. If all 
the facts of the case were suflicient to create a just appre- 
hension, in the mind of a reasonable man, of imminent dan- 
ger to the life or limb of the accused, he could lawfully act 
upon appearances, and kill his assailant. It was not neces- 
sary that the danger should be real.—Carroll v. State, 23 
Ala. 28; Clark’s Cr. Digest, § 490, and cases cited. 

The character of the deceased as a violent, dangerous, 
overbearing, or turbulent man, was also admissible evidence 
for the accused. Such evidence is always admissible, where 
uncommunicated threats are received, and for the like pur- 
pose of illustrating the circumstances of the killing, and of 
qualifying, explaining and giving point to such threats, as 
also to the conduct of the deceased at the time of the killing. 
Biland v. State, 52 Ala. 323; Bowles v. State, 58 Ala. 335; 
Fields v. State, 47 Ala. 603. A demonstration, or overt act 
of attack, made by such a one, may afford much stronger 
evidence that the life or limb of the person assailed was in 
imminent peril, than if performed or made by one of an 
opposite character or disposition. Hence, it would reasona- 
bly justify a resort to more prompt measures of self-preserva- 
tion.— Pritchett v. State, 22 Ala. 39; Stokes’ case, 53 N. Y. 
164. A man’s character in this respect may be so violent, 
as that he may be a walking menace to the community in 
which he resides. 

Thesé views, as to the admissibility of threats, are not in 
harmony with the former decisions of this court, but are, as 
we think, in full accord with the true doctrine, as established 
by the more recent cases of the highest courts in this country. 
Whart. Cr. Ev. § 757; Rogers v. State, 62 Ala. 170; Carroll v. 
State, 23 Ala. 38; Cases of Self-Def. (Horr. & Thomp.) 927, 
531, 539. 

The Circuit Court erred in refusing to admit the evidence 
of the bad character of the deceased for violence, and of the 
threats, communicated and uncommunicated, made by him 
against the accused. ; 

In Dupree’s case, 33 Ala. 380, no demonstration by the de- 
ceased was proved, except that he ran towards the accused, 
apparently unarmed. A character for violence having been 

roved against him, communicated threats were admitted, as 
indicating an angry and revengeful spirit towards the pris- 
oner, and a determination to do violence to his person. 

In Carroll’s case, 23 Ala. 28, there was no proof of a vio- 
lent or turbulent character on the part of the deceased, and 
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uncommunicated threats by the latter against the accused 
were excluded, when introduced to show that the mere entry 
of the deceased on the premises of the prisoner was made 
with intent to inflict personal violence. The action of the 
court was put upon the ground, that the record showed no 
offer of violence, and that the precise character of the 
threats was not disclosed. 

Where the character of a man is notoriously turbulent and 
bloodthirsty, and his threats are brutal, ferocious, and re- 
cently made, his armed entry upon the premises of his as- 
sailant might readily be inferred by a jury as being of so 
hostile a character as to place such assailant in imminent 
danger. If, however, his character be that of a peaceful and 
quiet man, or the threats be not recent, nor at all vindictive 
nor specific, or he be unarmed, and his approach be ap- 
parently not hostile, the conclusion of the jury might rea- 
sonably be the reverse.—Whart. Cr. Ev. § 69. 

There doubtless are cases, where one has a right to antici- 
pate his adversary, and is not compelled to stand still and 
wait for an advantage to be taken of him, in an emergency 
rendered imminently dangerous by complicated surround- 
ings. But these cases are rare, and the right is not to be too 
readily inferred by juries. If the danger is not apparently 
immivent, which would reasonably justify a resort to it, the 
assailant does so at his own hazard. His own personal fear, 
or timid cowardice, will not excuse his undue precipitation 
of action. If he lie in wait, and take the life of his adversary, 
without an impending necessity, which imperiously requires 
such act for the prompt preservation of his own life, he is 
guilty of murder, and cannot complain at suffering the just 
penalty of the law. No mere threats, however violent or 
vindictive, will justify the shooting of their author on sight, 
unless he be at the time engaged in some overt act, or 
demonstration, such as we have above described.— Grainger 
v. State, 5 Yerg. 459; 26 Amer. Dee. 278, and note 280; 
Lewis v. State, 51 Ala. 1; Filand v. State, 52 Ala. 322; 
Mitchell v. State, 60 Ala. 26. 

It is a principle, many times announced by this court, 
that, in cases of homicide, the law presumes malice from the 
use of a deadly weapon, and casts on the defendant the onus 
of repelling the presumption, unless the evidence which 
proves the killing shows also that it was perpetrated without 
malice.— Hadley v. State, 55 Ala. 31; Murphy v. Stale, 37 
Ala. 142. And whenever malice is shown, and is unrebutted 
by circumstances of the killing, or by other facts in evidence, 
there can be no conviction for any less degree of homicide 
than murder.—Clark’s Man. Cr. Law, § 469. 


Vor., LXVIII. 
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The objection to the organization of the grand jury was not 
well taken. By the act of February 13, 1879, the number of 
grand jurors for the county of Monroe and other counties 
was reduced to fifteen persons.—Acts 1878-79, p. 204. It 
sufficiently appears from the record, we think, that twelve 
jurors were selected from the original venire, and that three 
more were drawn and added from the six new names selected 
to complete the grand jury. 

The defect in the names of two of the jurors, as found on 
the list served on the defendant, was no legal ground for a 
motion to quash the venire-—Code (1876), $§ 4872, 4876; 
Kimbrouyh v. State, 62 Ala. 248; Floyd’s case, 55 Ala. 61. 
The names could have been discarded, on motion by the de- 
fendant, and other jurors summoned in their stead.—Clark’s 
Cr. Digest, § 567, and cases cited. 

The above views cover the principles involved in the 
charges given and refused by the court, the correctness of 
which can be easily determined without reference to them in 
detail. 

The judgment of the Cireuit Court is reversed, and the 
cause remanded. In the meanwhile, let the prisoner be re- 
tained in custody, until discharged by due course of law. 


Jones v. Atkinson. 
Statutory Detinue for Mule. 


1. Ratification of ayent’s unauthorized act.—An agent having made, 
without authority, an exchange of a mule belonging to his principal for 
a horse, a claim and assertion by the principal of right and title to the 
horse, with knowledge of the facts, is a ratification of the unauthorized 
exchange; and such ratification, made with knowledge of the facts, is 
irrevocable. 


Appeal from the Cireuit Court of Wilcox. 

Tried before the Hon. Jonn K. Henry. 

This action was brought by R. W. Atkinson, against D. P. 
Jones, to recover “ one mouse-colored mule, named John, of 
the value of $60, with the value of the hire or use thereof 
during the detention, from the lst January, 1879;” and was 
commenced on the 19th May, 1879. The defendant pleaded 
non detinet,in short by consent ; and the trial was had on issue 
joined on that plea. On the trial, as the bill of exceptions 
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shows, it was proved that, in January, 1878, the plaintiff hired 
or rented a mule which he owned, named Jerry, to one 
Pritchett, for the year 1878, for $25; that in August of that 
year, with the knowledge and assent of the plaintiff, Pritchett 
traded said mule with one Henderson, for the mule now sued 
for; that a short time afterwards, during the same year, 
Pritchett traded said mule with one Lindsey Clanton for a 
mare, called the “ Cianton mare,” and that Clanton afterwards 
sold or traded said mule to the defendant in this suit. 

As to the terms of the original contract between the plain- 
tiff and Pritchett, there was some conflict in the testimony ; 
the plaintiff testifying that he rented the mule for the year, 
for $25, and offered to sell it for $90 in cash, which offer 
Pritchett declined to accept; while Pritvhett testified that 
he was to pay $90 for the mule in the fall of the year, or $25 
for the hire if he failed to pay the $90. The plaintiff admitted 
that the exchange of the mules Jerry and John was made by 
Pritchett with his knowledge and consent, but he denied that 
he had authorized the exchange of the mule John for the Clan- 
ton mare; while the evidence adduced by the defendant 


tended to prove that the plaintiff had ratified said exchange, . 


if he did not authorize it in advance. Pritchett testified, on 


behalf of the defendant, among other things, that after he had. 


traded for the mule John, “he desired to get a mare, and 
spoke to plaintiff about it, and plaintiff told him to trade as 
much as he pleased ;” also, that after he had traded said 
mule for the Clanton mare, “ plaintiff saw him in possession 
of the mare, but never said anything in reference to this 
trade ; that in October, 1878, finding that he would not be 
able to pay the $90, as agreed, he offered to give up the 
mare to plaintiff, and to pay the $25 for hire; that plaintiff 
said he wanted a mule, and not a mare, and offered to assist 
witness in trading her for a mule, if he would fatten and 
improve her; that witness soon afterwards traded the mare 
to one Drinkard, for a mule, named Beck, and offered her to 
plaintiff; that plaintiff said he would take said mule, if he 
(witness) would pay the $25 hire ; that he put said mule in 
plaintiff's stable, and left her with plaintiff, by plaintiff's direc- 
tion, and soon afterwards, in satisfaction of the claim for hire, 
delivered to plaintiff twenty-three bushels of corn, at 75 ¢. per 
bushel, and agreed to pay the balance in the fall of 1879 ; 
that the mule remained in plaintiff's lot, or stable, for five or 
six weeks, when plaintiff sent her back to him, but he refused 
to take her, and she was left at his place of residence by the 
person who brought her, and turned into his inclosure.” 
Another witness for the defendant testified, that plaintiff had 


offered to trade the “ Clanton mare” to him while Pritchett 
Vou. Lxvz1. 
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had her; and another, that plaintiff told him to go and trade 
with Pritchett for the mare. The plaintiff himself testified, 
in rebuttal, “ that he never authorized said Pritchett to trade 
the mule Johu ; that he never agreed to take the mule Beck, 
and never directed Pritchett to leave her in his lot, and that 
the said mare was never in his possession, and he never 
claimed her, or offered to trade her.” 

The defendant asked the court, in writing, to charge the 
jury as follows: “If the jury believe there was no sale of the 
mule Jerry by plaintiff to said Pritchett, but that it was a 
simple hiring of said mule by Pritchett; and that when the 
mule Jerry was traded for the mule John, the plaintiff rati- 
fied said trade ; then, if they find that Pritchett afterwards 
traded the mule John for a certain mare, and, while said mare 
was in the possession of Pritchett, plaintiff claimed her as his 
property, and offered to trade her, this was, in law, a ratifica- 
tion of the trade of John for the mare, and he can not recover 
in this suit.” The court refused to give this charge, and the 
defendant excepted to its refusal ; and he now assigns said 
refusal as error. 


R. Gaarp, and Jno Y. Kiparricr, for appellant. 
. 


S. J. CumMina, contra, cited 1 Parsons on Contracts, p. 49, 


‘and notes; Spaights v. Hawley, 39 N. Y. 441. 


STONE, J.—When we first considered the charge refused 
in this case, we doubted somewhat whether the hypothesis, 
or premises, justified the conclusion it invoked. Knowledge 
of the unauthorized act done is a necessary element in every 
binding ratification, and knowledge is not expressed in the 
charge, as one of the conditions on which a verdict for the 
defendant was claimed. We now think that, under the facts 
and ¢ircumstances shown in the evidence, that constituent 
was necessarily implied. The acts of ratification supposed 
in the charge are, that Atkinson, while said mare was in the 
possession of Pritchett, claimed her as his property, and . 
offered to trade her. The undisputed facts are, that Pritchett 
had in his possession a mule called Jerry, which Atkinson 
claimed as his property ; that Pritchett traded the mule Jerry, 
for a mule named John, and Atkinson ratified the trade, and 
claimed the mule John as his property; and that subse- 
quently Pritchett traded the mule John for the mare, called 
the “Clanton mare.” Now, the only claim Atkinson could 
have or assert to the mare, rested on the title he acquired by 
the exchange of the mule John for her. This cla‘m, if he 
made it, rests alone on the fact that she stood in the place 
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of the mule John. If he claimed the mare, and if he asserted 
and attempted to exercise acts of ownership over her, this 
was a ratification, and being once made, he could not revoke 
it, unless it was made under a misapprehension of the facts. 
His right and claim to the mare had no foundation to rest on, 
unless he had parted with right and claim to the mule. He 
—— not claim both, and claiming one, he renounced the 
other. 

The case of Meehan v. Forrester, 52 N. Y. 277, presented a 
question of ratification vel non. Pinkney, as the attorney and 
agent of Bertine, was intrusted with the collection of a claim 
due the latter. Without any authority from his principal, 
Pinkney took from the debtor a deed to lands, absolute on 
its face, but intended as security only. The Court of Appeals 
said: “There was no dealing on the subject between the 
plaintiff [debtor] and Bertine, except through Pinkney. The 
evidence justifies the inference, that the deed was received by 
Pinkney for Bertine, in pursuance of the agreement made 
between Pinkney and the plaintiff, and delivered by Pinkney 
to Bertine. The agency of Pinkney was to collect the debt, 
not to purchase lands. When, under those circumstances, 
Pinkney delivered to Bertine the deed obtained from the 
plaintiff, it was the duty of Bertfhe to inquire, and of Pinkney 
to communicate, under what arrangement the deed had been 
obtained. In the absence of any evidence to the contrary, 
the presumption is that these duties were performed. If not, 
and Bertine received the deed blindly, without receiving or 
making any inquiry, he must be deemed to have confided 
the whole matter to his attorney, and adopted whatever 
arrangement the latter may have made to obtain the deed.” 
Carving v. Southland, 3 Hill, 552. And a ratification once 
made, becomes irrevocable. Wharton on Agency, § 73; 
Buck v. Jones, 16 Texas, 461; Clark v. Van Riemsdyk, 9 
Cranch, 153 ; Seago v. Martin, 6 Heisk. 308 ; Story on Agency, 
§ 253; Lee v. Funtaine, 10 Ala. 755; Fireman’s Ins. Co. v. 
McMillan, 29 Ala. 147; Crawford v. Barkley, 18 Ala. 270. 
In Lee v. Fontaine, supra, it is said, “ Even the silence of the 
principal will, in many cases, amount to a conclusive pre- 
sumption of the ratification of an unauthorized act.” The 
charge asked should have been given. 

Reversed and remanded. 
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Early & Lane v. Owens. 
Creditors’ Bill in Equity to set aside Voluntary Conveyance. 


iF Voluntary conveyance; validity of.—It. is the settled law of this 
State, that a voluntary conveyance—that is, a conveyance founded only 
on a good, as distinguished from a valuable consideration—is fraudulent 
and void as against the existing creditors of the donor, without regard 
to the motives or intent which led to its execution, or to the amount and 
value of the other property retained by. him. 

2. Same; rents, income and profits of wife’s statutory estate, as consid- 

eration of conveyance from husband to wife-—The husband is under no 
duty or obligation, legal or equitable, toaccount to the wile for the rents, 
income and profits of her statutory estate, received by him and converted 
to his own use, or remainingin his hands after payment of all fam- 
ily expenses; consequently, a conveyance of property by him to the 
wife, the consideration of which is such rents, income and profits received 
and used by him, or the unexpended surplus thereof, is voluntary, and 
void as against his existing creditors. (Overruling Brevard v. Jones, 50 
Ala. 241.) 
3. Reformation of deed, on ground of mistake.—As against bona fide 
purchasers for a valuable consideration without notice, a court of equity 
will not decree the reformation of a conveyance on the ground of mis- 
take, because they have the legal title and an equal equity; but, as 
against judgment creditors, having no legal title, but only a lien, the 
correction of a mistake will be decreed. 


APPEAL from the Chancery Court of Henry. 

Heard before the Hon. N. S. Granam. 

The original bill in this ease was filed on the 6th Novem- 
ber, 1878, by Early & Lane, a mercantile partnership doing 
business in the city of New York, and several other mercan- 
tile partnership of that city, against Hastings E. Owens, his 
wife, Mary E. Owens, and others ; and sought to set aside a 
deed by which said H. E. Owens conveyed certain lands and 
personal property to Jesse A. Corbitt, in trust for his wife, 
Mrs. Mary E. Owens, and a subsequent conveyance by said 
trustee to Mrs. Owens, on the ground that they were with- 
out valuable consideration, and were executed with the 
intent to hinder, delay and defraud the complainants as cred- 
itors of said H. E. Owens. The complainants sued as judg- 
ment creditors of Owens, Calloway & Granberry, a mercan- 
tile firm doing business in said county, of which said Owens 
was a partner; their several judgments, founded on debts 
contracted in 1874, being rendered in February and March, 
1875, and executions thereon returned “ No property found” 
before the bill was filed. The deed from said Owens to Cor- 
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bitt as trustee, a copy of which was made an exhibit to the 
bill, was dated the 15th February, 1875, and contained the 
following recitals, as to the considerations on which it was 
founded: “ Whereas, I, Hastings E. Owens, party of the 
first part, was married to my present wife, Mary E. Owens, 
on or about the Ist December, 1869, in said county ; and 
whereas the said Mary E., at the time of said marriage, was 
the owner in her own right of certain real and personal prop- 
erty, under and by virtue of a deed recorded,” &c.; “and 
whereas the rents and profits of said real and personal prop- 
erty which have come into the hands of said party of the 
first part, as trustee and husband, have amounted to over 
$3,000, over and above family support and expenses; and 
whereas the said party of the first part, for the purpose of 
reimbursing the said Mary E., and investing part of said 
[amount] in her as her separate estate, have granted,” &c. 
The deed conveyed a tract of land particularly described, 
said to contain about 213 acres, the equity of redemption in 
another tract containing 308 acres, which was subject to a 
mortgage for a debt of about $670, and several horses and 
mules ; and the trustee was authorized to “ convey said prop- 
erty directly to said Mary E., if she desires it.” The deed 
of said Corbitt, the trustee, to Mrs. Owens, a copy of which 
was also made an exhibit to the bill, was dated the 16th 
February, 1875, and conveyed the same property to her. 
- The bill alleged “ that said conveyance by said H. E. Owens 
was entirely voluntary, and without consideration, and was 
made for the purpose and with the intent to hinder, delay or 
defraud complainants in the collection of their said debts ; 
and said deeds were accepted by said Corbitt and said Mary 
E., they knowing the purpose for which said deeds were 
made.” The prayer of the bill was, that the deeds be 
declared null and void, and that the property be subjected 
to the satisfaction of the complainants’ judgments. 

The bill alleged, also, that the debt secured by the mort- 
gage on the 308 acres of land had been paid and satisfied, 
aud the lands conveyed by said Owens and wife to Mrs. 
Clara Couric, the wife of Lucian Couric ; that a part of the 
purchase-money had been paid, and a promissory note given 
for the balance unpaid. Couric and wife were made defend- 
ants to the bill; and it was prayed that, if this sale should 
be held valid, the balance due for the unpaid purchase- 
money might be condemned, and enforced by a decree fore- 
closing a vendor’s lien. 

Mrs. Owens answered the bill, denying all knowledge of 
the embarrassed condition of her husband or his said firm at 


the time the deeds were executed ; denying also the charges 
Vou. LXV. 
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of fraud, and insisting on the validity of the deed, as shown 
by its recitals, and as supported by the actual facts. She 
alleged that, prior té her marriage with said H. E. Owens, 
she lived in his family for about six years, and was engaged 
by him asa teacher at an annual salary of $250; that on 
the 25th November, 1869, on the eve of their marriage, in 
consideration of their intended marriage, and also in consid- 
eration of his indebtedness to her, which then amounted to 
$1500.17, he undertook and promised to convey to her a plan- 
tation known as the “ Home place,” and did on that day exe- 
cute and deliver to her a deed for said lands; that by mis- 
take of the scrivener, and without the knowledge of said H. 
E.,Owens or herself, 213 acres of said tract, being the same 
afterwards conveyed to said Corbitt as trustee, were omitted 
from said deed ; that the rents and profits of this plantation 
were received by said H. E. Owens after their marraige, and 
were used by him in defraying the expenses of their family, 
and in payment of his own debts; and that the conveyance 
to Corbitt, as trustee, was intended to make partial restitu- 
tion for her moneys so used by him. She prayed that her 
answer might be taken as a cross-bill as to these matters, and 
that the deed of November 25, 1869, might be reformed so 
as to include said 213 acres of land. 

On final hearing, on pleadings and proof, the chancellor 
sustained the validity of the deed to Corbitt as trustee (cit- 
ing Marshall v. Croom, 52 Ala. 197, and Tompkins v. Nickols, 
53 Ala. 197), and dismissed the complainants’ bill ; but he 
also held that Mrs. Owens, under her cross-bill, was entitled 
to a reformation of the deed of November 25, 1869, and 
rendered a decree accordingly. The decree dismissing the 
original bill, and the decree granting relief under the cross- 
bill, are now assigned as error. 


Wa. C. & J. W. Oates, for appellants. 
Jas. G. Cowan, contra. 


BRICKELL, C. J.—The consideration of the conveyance 
executed on the 15th day of February, 1875, by the judgment 
debtor, Owens, to a trustee, for the use and benefit of his 
wife, is therein recited as the rents and profits of the statu- 
tory separate estate of the wife, which the husband had 
received, and converted to his own uses, in excess of expend- 
itures for the comfort and support of the family, and which 
he desired to invest for the use and benefit of the wife. The 
conveyance was executed when the husband was insolvent, 
on the eve of the judgments obtained by the appellants on 
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debts previously contracted. The principal question of the 

case is, whether the conveyance is voluntary, and fraudulent 

as to existing creditors, or whether the consideration is val- 

uable, constituting the wife and trustee bona jide purchasers, 

taking in consequence of rights, legal or equitable. 

It is the settled law of this State, that a voluntary convey- 
ance is fraudulent and void as against existing creditors of the 
donor. Noinquiry is made into the motives leading to its exe- 
cution ; or whether, at the time, the donor bad and retained 
other property, of greater value than would satisfy his exist- 
ing debts and liabilities, absolute and contingent. All such 
conveyances fall within the proscriptive influence of the stat- 
ute of frauds, because of their tendency to delay, hinder or 
defraud creditors.—2 Brick. Dig. $$ 99-118 ; Bibb v. Freeman, 
59 Ala. 612. A voluntary conveyance rests on a good, as dis- 
tinguished from a valuable consideration. It rests on con- 
siderations of love and affection, of generosity or benevolence, 
or of moral, as distinguished from legal duties or obligations. 
The adequacy of the consideration is not matter of inquiry ; 
that is material only as evidence of a fraudulent intent. 
Whether it is voluntary, and, of consequence, void at the 
instance of existing creditors, depends upon whether anything 
of value passes between the parties—whether the grantee 
sustains, or has sustained, detriment, or the grantor has 
derived benefit.—Seward v. Jackson, 8 Cowen, 406 ; Jackson v. 
Peck, 4 Wend. 301. Debts, legal liabilities, are things of 
value ; when they originate in contract, express or implied, 
they are supported by valuable, meritorious considerations ; 
and they ought not to be, and cannot be defeated, by trans- 
fers or conveyances, not resting upon considerations of equal 
dignity.—Bump on Fraud. Cony. 248 (Ist Ed). The English 
statutes of frauds of 13th and 27th Elizabeth (from which our 
statute is borrowed, and is the same in effect), in more than 
one of its sections, excepted from its operation conveyances 
made bona fide, without frand or covin, upon good considera- 
tion. The construction of the term good consideration was, 
that it was the equivalent, the synonym, of valuable consider- 
ation, and could not be taken in its ordinary legal significa- 
tion, as importing a consideration of love and affection, of 
generosity or benevolence, or of moral obligations, which, as 
between the parties, would support a conveyance.—Killough 
v. Steele, 1 Stew. & Port. 262. 

The statute creating and defining the separate estate of a 
married woman, abrogates all the rights of the husband to 
her property, which attached at common law. The capacity 
of the wife to take property, notwithstanding coverture, is 


enlarged. All property owned by her at the time of marriage, 
Vou. LXvuII. 
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and all acquired by her during coverture, is her separate 
estate, by the terms of the statute, and now by express con- 
stitutional provision. While capacity to take is enlarged, 
and is that of a feme sole, her capacity to hold, or to dispose, 
is limited and circumscribed. The statute declares, all her 
property, during coverture, vests in the husband as trustee, 
and that he has the right to manage and control it, “and is 
not required to account with the wife, her heirs, or legal repre- 
sentatives, for the rents, incomes, and profits thereof; but 
such rents, incomes, and profits, are not subject to the pay- 
ment of the debts of the husband.”—Code of 1876, § 2706. 
Again, it is declared, “the husband has power to receive 
property coming to his wife, or to which she is entitled ; 
and his receipt therefor is a full discharge, in law and 
equity.”—Code of 1876, $2710. The wife takes the property | 
—the title to it, legal and equitable, residesin her. No title 
is imparted to the husband—it vests in him as trustee, with 
power to receive, and the right to manage and control it, 
freed from liability to account for the rents and _ profits. 
There is drawn by the statute a distinetion between the prop- 
erty itself, the corpus of the estate, as it is uniformly desig- 
nated in judicial decision, and its rents, income, and profits. 
It is the property—the corpus of the estate—the wife has 
full capacity to take, and to hold; while the rents, profits, 
and income, are taken and held by the husband. In the 
enactment of the statute, the legislature had in view the set- 
tled principle in reference to the wife’s equitable separate 
estate, that if while living with her husband, without express 
dissent on her part, he was permitted to receive the income 
and profits of the estate, they were regarded as a gift to him, 
and there was no liability resting on him to account for them 
to the wife, or to her representatives.— Roper v. Roper, 
29 Ala. 247. 

As was said in Weems v. Bryan, 21 Ala. 308, the statutory 
provision is “but a slight extension of the rights of the hus- 
band, as they bad been long established in courts of equity.” 
The husband now takes the rents, income and profits, not 
by the consent, or on any presumption of a gift from the wife, 
but by operation of law, and as an incident of the estate the 
statute creates. Managing and controlling the property as 
husband, and as trustee, and largely an involuntary trustee, 
and for the purposes of management and control, the prop- 
erty vesting in him in subordination to the title of the wife ; 
if the statute had not freed him from liability to account for 
the rents and profits—had not taken from the wife the power 
by her dissent to intercept his right to them—the door would 
have been open to vexatious, distressing litigation, disturb- 
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ing the harmony and peace of the relation, resulting often in 
its practical severance, if not its actual dissolution. 

While it is the policy of the statute to preserve the prop- 
erty of the wife as her separate estate—to subrogate the 
rights of the husband, which would at common law have 
attached to it, subjecting it to liability for his debts, as an 
incident of his ownership—it is not its policy to disturb the 
closeness, confidence, and harmony of the relation of husband 
and wife. As to the property, the husband stands in the 
dual relation of trustee and of husband; and it is in this 
relation he takes the rents, incomes and profits of the stat- 
utory separate estate. These form, in his hands, a trust 
fund, charged with the comfortable support and mainten- 
ance of the family, in keeping with their degree and con- 
dition in life. This is the only trust with which they are 
impressed, and it is a trust not expressly declared by the stat- 
ute, but deduced by the construction judicial decisions have 
given it from an early period.—Bouz v. Boaz, 36 Ala. 334; 
Hays v. Cockrell, 41 Ala. 75; Bennett v. Bennett, 34 Ala. 56. 
That trust, according to the recitals of this conveyance, had 
been discharged, fully discharged, long before its execution. 
It was a surplus only of the rents, income, and profits, 
impressed with no trust, the husband had employed for his 
own uses and purposes, having discharged his whole duty in 
the dual relation of husband and trustee, he proposes to 
invest in the purchase of his own property for the benefit of 
the wife. ‘a 

It seems manifest the statute confers on the husband, 
during the continuance of the relation of husband and 
trustee, the entire interest in the rents, income and profits of 
the statutory estate, and that the wife cannot claim them. 
Pickens v. Oliver, 29 Ala. 532; Andrews v. Huckabee, 30 Ala. 
143; Patterson v. Flanagan, 37 Ala. 513; Dent v. Slough, 
40 Ala. 518. Upon this theory of the statute, in Whitman v. 
Abernathy, 33 Ala. 154, it was held, that though she could 
recover slaves the husband had wrongfully sold, she was not 
entitled to recover hire for them while the husband was 
trustee. The words of the statute are plain, and their mean- 
ing cannot be mistaken; for the rents, incomes, and profits, 
he “is not required to account with the wife, her heirs, or legal 
representatives.’ If he assumes to account for them, with the 
wife, or with her heirs or legal representatives, he assumes a 
duty and liability to which he cannot be compelled—from 
which he is expressly relieved. The duty and liability is 
assumed of his own mere choice—it is voluntarily assumed. 
If, accounting for them, he should make a promise to pay 


them to the wife, or to a trustee for her use, the promise 
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would be gratuitous, without legal consideration, and per- 
formance of it incapable of being enforced.—Chitty on Con- 
tracts, 50. The promise would be founded merely on his 
own considerations of duty, of beneficence, or of justice, and 
not on a legal liability or duty. Performance of all such 
promises is left to the moral sense and obligation from which 
they may spring ; the law is satisfied with compelling perform- 
ance of promises resting on a valuable consideration. 

The conveyance, having for its sole consideration an 
accounting to the wife for the rents, income, and profits of 
her statutory estate, the husband had received, and from 
liability to account for which he was freed by the statute 
creating the estate, is purely voluntary. Nothing of value 
passed to the husband —he was not thereby freed or dis- 
charged from any liability ; no compensation was made for 
any breach of trust he had committed ; nor would the wife 
have suffered any detriment if the conveyance had not been 
made, or if the husband had not accounted in any way for 
the incomes, rents, and profits he had used. The husband 
was, in fact, accounting for the use and appropriation of his 
own property, and not for a conversion or maladministration 
of the property of the wife. In fact, it was a gift of his 
property to the wife, when he was insolvent, and pressed by 
creditors whose claims to the property, in law, equity, and 
good conscience, were of superior obligation to any claims 
founded merely in benevolence, or upon a sense of duty to 
the wife, because the title to the corpus of the estate, from 
which the income, rents and profits issued, resided in her. 

In Brevard v. Jones, 50 Ala. 241, it was held, that the hus- 
band, though insolvent, could convey property to the wife, 
in satisfaction of the rents, income and profits of her statu- 
tory estate, he had received and appropriated to his own uses, 
and the conveyance would prevail over,the demands of exist- 
ing creditors. We are satisfied the decision is not founded 
in correct principle, is without any sound precedent to sup- 
port it, and we feel constrained to overrule it. It proceeds 
upon the false hypothesis, that the rents, income, and profits 
beloug to the wife, equally with the corpus of the estate, 
while, as we have said, the statute carefully distinguishes 
between them—the wife having the title only to the corpus, 
and the husband the ownership of the rents, &c., during 
the continuance of the relation of trustee and husband. It 
proceeds upon another false hypothesis, rather intimated than 
directly asserted, that by the transaction the husband is 
simply making restitution of that which he has taken from 
the wife. Restitution, in itself, implies the restoration of 
that which has been unjustly taken; or compensation, the 
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making good of a loss which has been suffered. The hus- 
band has taken nothing from the wife—she has suffered no 
loss by his use and appropriation of the rents. income, and 

rofits, the family having, as in this case, been supported. 

he decision, however, recognizes that accounting for the 
rents and profits rests in the mere choiee of the husband 
that on his part it is a mere act of grace, not of legal duty- 
This being true, the accounting is voluntary; and promises 
to pay, or conveyances or transfers for the purpose of pay- 
ment, are also voluntary, having only a govd, and not a valu- 
able consideration to support them ; and as to existing credit- 
ors of the husband, they are void. 

I can conceive of nothing more dangerous and destructive 
to the rights of creditors, more tempting to fraud, and more 
corrupting, than would be recognition of the right of the hus- 
band, after he had used and appropriated, as he had the legal 
right to use and appropriate, the rents and profits of the 
wife’s statutory estate, voluntarily to aceount for them, and 
in satisfaction of the voluntary liability to convey to her 
property which ought to be applied in satisfaction of debts, 
contracted, it may be, on the faith of his ownership of it. 
The liability would be but seldom, if ever assumed, unless he 
was in doubtful or failing cireumstanees ; and then it would 
be almost invariably assumed, disappointing and defeating 
the claims of creditors. If he will, the husband may assume 
the liability, and may account; the transaction, as between 
him and the wife, would stand upon the same footing with all 
other voluntary transactions—good and valid so far as exe- 
cuted ; and as to creditors of the husband, it must share the 
fate of other voluntary transactions—it is void and of no 
effect. 

There are numerous cases to be found in the books, in 
which liabilities, not of legal or of equitable obligation, have 
been assumed, and made the consideration of transfers or 
conveyances interposed against the claims of creditors. They 
have been uniformly denounced as contravening the statute 
of frauds. In Planck v. Schermerhorn, 3 Barb. Ch. 644, an 
assignment made by a husband, appropriating a part of his 
property to satisfy a claim alleged to be due his wife, which 
was incapable of enforcement in law or in equity, was 
declared voluntary, and void as to creditors. Conveyances 
by a parent, of lands given by parol to a child, have beem 
pronounced fraudulent as to creditors whose debts existed 
when the conveyance was made, though not when the gift 
was made.— Davis v. McKinney, 5 Ala. 719; Hubbard v. Allen, 
59 Ala. 283; Bibb v. Freeman, Ib. 612. A child living with, 
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and rendering services to a parent, after he becomes of age, 
without contract creating the relation of master and servant, 
by no subsequent promise can the parent create a debt which 
will form the consideration of a conveyance or transfer of 
property having validity against the creditors of the parent. 
Huck v. Stewart, 8 Penn. St. 213 ; Updike v. Titus (2 Beasley), 
13 N. J. Eq. 151. The rights and claims of creditors can 
be defeated, only by things resting upon like consideration 
with that which enters into and supports them—by things 
which are matters of right, not of favor or choice upon the 
part of the failing debtor. True, adebt barred by the statute 
of limitations, or by a discharge in bankruptcy, may, at the 
choice of the debtor, be revived by a subsequent promise, 
and become the consideration of a conveyance, which, if in 
all other respects bona fide, will prevail over the claims of 
other creditors; but, in these cases, a valuable consideration 
enters into the debt, and neither the statute of limitations, 
nor bankruptcy, extinguished it. Remedies for its recovery are 
barred, but these are revived by the new promise, and the 
debt stands supported by its original consideration. But, in 
this case, and the cases to which we have referred, there never 
was a legal debt or duty—there was no consideration of value ; 
and that consideration must be an element of every transac- 
tion, having validity as against creditors. The rents and pro- 
fits remaining in the hands of the husband, or accruing to 
him, are exempt from liability for the payment of his debts. 
If he should make an investment of them for the wife, it may 
be his creditors could not complain—that they would have 
no rights which could be said to have been violated. If the 
investment was in his own property, the rents and profits 
would take the place of the property, cease to be such, and 
become subject to the payment of debts, as was the property 
in which they are invested. But, when he has appropriated, as 
he has the right, the rents and profits, they cease to be such 
—they are his property—no liability rests on him to account 
for them ; and for them he cannot substitute his property, 
upon which his creditors have justclaims. He is not invest- 
ing property exempt from liability for debts, but he is con- 
verting property liable for the payment of debts into prop- 
erty not liable, upon a mere gratuitous consideration. This 
the law cannot tolerate, when the rights of just creditors are 
to be defeated. The deed to Corbitt as trustee, and the deed 
from him to Mrs. Owens, with the transfer of the debt of 
Couric, were purely voluntary, and, as to the appellants, 
fraudulent and void. 

The reformation of the conveyance of November 25th, 1869, 
was properly decreed. The mistake was shown by full and 
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satisfactory evidence. As against bona fide purchasers for a 
valuable consideration, without notice, a court of equity will 
not intervene for the reformation of written imstruments, 
because, in addition to the legal title, they have an equity 
equal to that of the party complaining of the mistake. But, 
as against judgment creditors, who have no equity, and are 
without a legal title, having no more than a mere legal lien, 
the court will intervene forthe correction of mistakes.—S fone 
v. Hale, 17 Ala. 557 ; Larkins v. Biddle, 24 Ala. 252. 

The decree on the original bill must be reversed, and the 
cause remanded for further proceedings in conformity to_this 
opinion ; and the decree on the cross-bill mast be affirmed. 


STONE, J.—In Lee v. Tannenbaum, 62 Ala. 501, we cited 
most of our decisions bearing on the question of the respective 
rights of husband and wife in the statutory separate estate 
of the latter. We also, in the same case, stated briefly the 
nature and extent of their respective rights, and we have no 
wish to repeat them. The majority of the court, differing 
with the Chief-Justice, adhere to what is there said, as the 
true interpretation of the statute. In Boaz v. Boaz, 36 Ala. 334, 
and in Patterson v. Flanagan, 37 Ala. 513, Weems v. Bryan, 
21 Ala. 302, was very much shaken. In //ayes v. Cockrell, 
41 Ala. 75, the authority of Weems v. Bryan was entirely 
overturned, and it was declared the husband had no property 
whatever in the rents, income and profits of the wife’s stat- 
utory separate estate. Two clear principles of law vindi- 
cate the correctness of that ruling. Firs/, he receives them 
as trustee, and may be removed from the trust, if he fails to 
ayely them to the support and maintenance of the family. 

his is utterly incompatible with the idea that they are his 
property. Chancery does not intermeddle with a sane man’s 
disposition of that which is his own. Second, the rents, 
income and profits are not liable for the husband’s debts. 
Human ingenuity can not devise a plan by which property 
can be vested in one sui juris, and yet that property not liable 
to his debts.— Rugely v. Robinson, 19 Ala. 404. The doctrine 
declared in Hayes v. Cockrell has ever since been adhered to 
in this court, and we are not inclined to depart from it, or to 
re-establish Weems v. Bryan. 

We do not think, however, that our different view works 
any change in the result of this case. While it was the 
moral duty of the husband to expend the rents, income and 
— of his wife’s estate for the comfort and support of the 

usband, he was not liable to the wife or her representatives 


therefor. This clause was inserted, not to vest the owner- 
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ship in him, but to render impossible the ungainly sight of a 
wife suing her husband in the courts of the country, except 
for grave reasons. It was a step in promotion of domestic 
harmony, and exhibits a purpose to preserve that most sacred 
of human relations, as of far more importance to the public 
welfare, than the preservation of the profits of property. 
But, the husband’s duty to expend the income and profits 
for the comfort and support of the family, amounted only to 
an imperfect obligation, and would not have supported a 
promise by him to pay. It is not a consideration deemed 
valuable in the law, which will uphold a conveyance by an 
insolvent debtor, against the claims of his creditors. 

If he had declined to assert his marital rights, and had 
permitted his wife to receive the income and profits, no one 
could have complained of it. It was property his creditors 
had no claim on —Ftllows v. Lewis, 64 Ala. 343. Neither 
could they complain, if she, so receiving and holding the 
income and profits, afterwards invested the same in property 
in her own name. That is not this case. 


Kendall v. Lassiter. 
Action on Promissory Note, by Payee against Makers. 


1. Discontinuance ; amendment of complaint, by striking out party 
served with process.—In an action against two defendants, as joint 
miukers of a promissory note, both being served with process, and 
neither appearing or pleading, an amendment of the complaint by strik- 
ing out the name of one of them, no reason for such amendment being 
shown, is a discontinuance of the entire action, and judgment by de- 
fault cannot be taken against the other defendant. ; 

2. Remandment on rerersal.—A judgement by default against one de- 

fendant being reversed on error, on the ground that the entire action 
Was discontinued by an amendment striking out the name of the other 
without cause shown, the cause will be remanded. 
3. When appeal lies, or mandamus.—An appeal lies from an erroneous 
judement by default against one eof two defendants, the name of the 
other being struck out by an unauthorized amendment without cause 
shown; and the party having an adequate remedy by appeal, mandamus 
does not lie to compel the court below to set aside the judgment and 
dismiss the case. 





Appra from the Circuit of Barbour. 
Tried before the Hon. H. D. CLayron. ; 
This action was brought by Matthew Lassiter, against 
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Phil. McKay and James T. Kendall, as joint makers of a 
promissory note for $256, payable to the plaintiff or bearer ; 
and was commenced on the llth October, 1878. Both of the 
defendants were served with process, but neither appeared or 
pleaded, so far as the record shows. At the November term 
of the court, 1878, a judgment was rendered in the cause, in 
these words: “Came the plaintiff, by attorney, and asks 
leave of the court to amend his complaint, by striking out the 
name of Phil. McKay; which motion, on a hearing of the 
same, was granted by the court; and the defendant Kendall 
came not, but made default. It is therefore considered by 
the court, that the plaintiff recover of said defendant, James 
T. Kendall, the sum of $98.06 for his damages, and also the 
costs,’ &c. On a subsequent day of the term, the defendant 
Kendall moved the court to set aside the judgment against 
him, and to dismiss the ease, on the ground that the action 
“was discontinued by striking out MeKay’s name without 
any legal or proper grounds ;” and he reserved a bill of ex- 
ceptions to the overruling of this motion. The judgment by 
default, and the jndgment overruling the motion to set it 
aside, are now assigned as error. 


S. H. Dent, for appellant. 
D. M. Sgats, contra. 


STONE, J.—It has been too long settled, and too often 
decided by this court, that a discontinuance, without suffi- 
cient cause shown, as to one of several defendants who has 
been served with process, is a discontinuance of the entire 
action, to be now regarded as an open question.—2 Brick. 
Dig. 369, § 124; Fennell v. Masterson, 43 Ala. 268; Huff v. 
Davison, 44 Ala. 273 ; Bachus v. Mickle, 45 Ala. 445; Ex parte 
Wilson, 54 Ala. 296; Reynolds v. Simpson, at present term. 
The present suit was brought against two defendants, as co- 
makers of a promissory note. Summons was issued and 
served on both. Neither defendant appeared, or pleaded. 
The plaintiff discontinued his suit as to defendant McKay, 
and took judgment by default final against Kendall, the other 
defendant. The record fails to show any reason for the dis- 
continuance. If, as was shown in Reynolds v. Simpson, Me- 
Kay had a good personal defense to the action, that would 
have saved the present judgment. This record shows no- 
thing of the kind; and the consequence is, that the Circuit 
Court erred in rendering judgment against Kendall. 

Fennell v. Masterson, 43 Ala. 268, and Bachus v. Mickle, 45 


Ala. 445, are authority for remanding causes in the condition 
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this isin. We will follow that practice. We cannot know 

what may arise, or be shown, when the case returns to the 

Circuit Court. 

There was a final judgment in the court below, and from 
that judgment an appeal lay to this court. The error we 
have pointed out is apparent on the record, thus showing 
appellant had an adequate remedy by appeal. There was 
ao ground for mandamus in this case.—2 Brick. Dig. 240, § 4. 

Reversed and remanded. 


Wells v. Elliott. 


Statutory Real Action in nature of Ejectment. 


1. When executor or administrator may maintain action; revivor thereof. 
An executor or administrator, under the statutory powers conferred on 
him, may maintain ejectment, or the statutory action in nature of eject- 
ment, for the recovery of the lands of his testator or intestate; and on 
his death, resignation, or removal, pending the suit, the action may be 
revived and prosecuted in the name of his successor in the administra- 
tion (Code, § 2622); but such action can only be maintained when there 
was a legal title residing in the testator or intestate at the time of his 
death. 

2. Same; conveyance of title to erecutor, on payment of purchase-money. 
When the purchaser of lands dies without having paid the purchase- 
money, and not having received a conveyance; and the money is paid 
by his executors, and a deed taken to themselves ‘‘as executors, in trust 
for the use and benefit of the heirs and legatees under said will, and of 
those who as creditors are interested in said estate ;’’ the deed conveys 
to them a legal title, on which they may maintain an action for the 
recovery of the lands; but they hold the title as trustees, and not as 
executors, and it does not pass to their successor in the administration, 
nor can the action be revived in his name. 


APPEAL from the Cireuit Court of Shelby. 

Tried before the Hon. Joun HeENpDERSON. 

This action was brought by B. B. Lewis and Henry R. 
Lyman, as executors of the last will and testament of Edward 
Davis, deceased, against Abner J. Wells and others, to 
recover the possession of a tract of land particularly described 
in the complaint; and was commenced on the Ist March, 
1870. The lands sued for were sold and conveyed to said 
Abner J. Wells, by John P. Figh and wife, by deed dated 
January 7th, 1863, which recited the payment of $10,000 as 
its consideration; but only $5,000 was in fact paid, and 
Wells gave his two promissory notes for the residue, $2,500 
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each, payable in one and two years, and secured by a mort- 
gage on the lands, of even date with the conveyance, and 
containing a power of sale. In March, 1869, default having 
been made in the payment of the secured notes, and John P. 
Figh having died, B. B. Lewis was employed by bis adminis- 
trator to foreclose the mortgage; and acting under this 
employment and agency, after due advertisement as required 
by the terms of the mortgage, Lewis sold the lands, at public 
auction, on the 23d March, 1869; at which sale, the lands 
were knocked down to French Nabors, as the agent of Edward 
Davis, the plaintiff's testator, at the price of $2,350. Davis 
was at that time in bad health, and he died a few weeks 
afterwards (about the 17th April, 1869), not having paid the 
purchase-money, and not having received a conveyance. 
His last will and testament was duly admitted to probate on 
7th June, 180, and letters testamentary thereon were granted, 
on the same day, to said B. B. Lewis and Henry R. Lyman, 
the plaintiffs in this suit. On the 20th January, 1870, said 
executors paid the purchase-money for the lands to Geo. M. 
Figh, administrator of the estate of said John P. Figh, 
deceased, who thereupon executed to them a deed for the 
land. In this deed, said administrator is described as party 
of the first part, “and Burwell B. Lewis and Henry R. Lyman, 
as the executors of the last will and testament of Edward 
Davis, late of Shelby county, now deceased, in trust, and for 
the use and benefit of the heirs and legatees under said will, 
and of those who as creditors are interested in the estate of 
the said Edward Davis, as parties of the other part ;” and 
after reciting the facts above stated, the lands are conveyed 
“unto the said parties of the second part in their representa- 
tive capacity as aforesaid.” 

On the first trial, in consequence of the adverse rulings of 
the court, the plaintiffs were compelled to take a non-suit, 
with a bill of exceptions; but, on appeal to this court, the 
non-suit was set aside, and the cause remanded, as shown by 
the report of the case.—Lewis v. MWells, 50 Ala. 198. After 
the remandment of the cause, as the record now shows, it 
being suggested and shown to the court, at its April term, 
1876, that said B. B. Lewis had made a final settlement of 
his accounts as executor, and had resigned, it was thereupon 
“ordered by the court that this suit abate as to him, and pro- 
ceed in the name of Henry IR. Lyman as sole executor ;” 
and at the ensuing October term, 1876, the death of Lyman 
being suggested, and the appointment of A. M. Elliott “as 
administrator de bonis non, with the will annexed of said 
Edward Davis,” said administrator appeared, and made him- 


self a party plaintiff. On the second trial, all the facts above 
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stated were proved, as the bill of exceptions shows, and 
numerous exceptions were reserved by the defendants to the 
rulings of the court in admitting the evidence adduced by the 
plaintiff ; but the decision of this court renders these rulings 
immaterial. On all the evidence, “the court charged the 
jury, of its own motion, that the plaintiff, as administrator 
de bonis non of Edward Davis, was entitled to recover the 
lands sued for,” if they were the lands conveyed by the mort- 
gage to Figh, and sold under the power therein contained. 
The defendauts excepted to this charge, and they here assign 
it as error, together with the refusal of several charges asked 
by them, and all the rulings on evidence to which they 
reserved exceptions. 


Jxo. T. Herwiy, for the appellants, cited Pittman v. Corniff, 
52 Ala. 83: Harl v. Halsey, 1 MeCarter’s N. J. 332; House v. 
Dexter, 9 Mich. 246. 


Cons & Lewis, contra, cited Lewis v. Wells, 50 Ala. 198 ; 
Golding v. Golding, 24 Ala. 122 ; Code, $2622. 


BRICKELL, C. J.—When this cause was before this court 
at a former term, it was held that the conveyance executed 
by Figh to Lyman and Lewis, as executors of Edward Davis, 
passed to them the legal title to the lands in controversy, 
upon which they could maintain ejectment against the defend- 
ants, now appellants.—Levis v. Wells, 50 Ala. 198, Since, 
Lewis has resigned as executor, and Lyman has died. In 
the Cireuit Court, the cause was revived in the name of the 
appellee, Elliott, as administratoy de bonis non ; and the prin- 
cipal point of contention is, whether he succeeds*to the title 
of Lyman and Lewis, and can in his representative capacity 
maintain the action. ; 

Ip this State, an administrator, or executor, may maintain 
ejectment, or a real action in the nature of ejectment, for the 
recovery of the lands of his testator or intestate.—1l Brick. 
Dig. 625, $6. But the action is founded, and a recovery can 
be had, only on a legal title residing in the testator or intes- 
tute at the time of his death.—Cothran v. WeCoy, 33 Ala. 65 . 
MeCain v. McCain, 12 Ala. 510. When, after the institution 
of such an action, there is a change in the administration, 
the suecessor of the plaintiff instituting it may, under the 
statute, continue and prosecute it in his own name to final 
judgment.—Code of 1876, § 2622; Russell v. Erwin, 41 Ala. 292. 
In this ease, the legal title never resided in the testator—he 
had, at best, but a mere naked equity to obtain the legal title 
on paying the purchase-money. After his death, the execu- 
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tors made the payment of the purchase-money, and to them 
the title was conveyed. As executors, if the testator was 
under a legal liability to pay the purchase-money, it was 
their duty to make the payment. But it was not within the 
line of their duty or authority, to take to themselves a con- 
veyance of the legal title. Taking such a conveyance, clothes 
them with no title which could pass to their successors in 
the administration. They hold as trustees, for whoever may 
have the primary right to the personal assets employed in 
paying the purchase-money ; creditors, or legatees, or, it may 
be, next of kin.—Pittman v. Corniff, 52 Ala. 83. The trust is 
apparent on the face of the deed, and from it Lewis was not 
discharged by his resignation as executor ; nor could that 
resignation operate as a relinquishment or conveyance of the 
legal title residing in him, t» his co-trustee, Lyman.—Perry 
on Trusts, $$ 274, 401; Gunn v. Barrow,17 Ala. 743; Drane 
v. Gunter, 19 Ala. 731. Upon the death of Lyman, the whole 
legal title devolved upon Lewis, as surviving trustee.— Perry 
on Trusts, $343. 

The appellee was without title to the premises in contro- 
versy, and there was error in introducing him as a party, 
and in not continuing Lewis as a party plaintiff. In this 
attitude of the case, it is unnecessary to consider other ques- 
tions raised by the assignment of errors, many of which were 
decided when this cause was here at a former term. 

Reversed and remanded. 


McKenna v. Rowlett, 


Bill in Equity to subject Wifes Equitable Separate Estate to 
Payment of Note of Husband and Wife. 


3 Lessee’s remedic 8 for reimburseme nt of repairs expended unde r lease. 
A stipulation in a written lease, that the lessee may apply the accruing 
rents to the reimbursement of moneys expended by him in necessary 
repairs, does not take away from him any other remedy to which he may 
be entitled to recover the moneys thus expended, especially when he 
has been deprived of that mode of redress by the conduct of the lessor. 

2. Equitable estate of married woman; how charged.—A promissory 
note executed by a married woman, jointly with her husband, is a 
charge on her equitable separate estate, which a court of equity will 
enforce, when there are no restraints on her power te charge or alienate 
such estate. 
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ApprAL from the Chancery Court of Barbour. 

Heard before the Hon. N. S. GRAHAM. 

The bill in this case was filed on the 14th March, 1878, by 
Daniel Rowlett, against Thomas McKenna and his wife, Mrs. 
Martha R. W. McKenna; and sought to subject a house and 
lot in Eufaula, alleged to belong to Mrs. McKenna, to the 
payment of a promissory note for $854.37, executed by said 
McKenna and wife, dated the 30th December, 1875, and pay- 
able one day after date, to the order of Rowlett & Labatut, 
a mercantile partnership of which complainant was a mem- 
ber; and the partnership having been dissolved, he claimed 
the note as his individual property. The note, which was 
made an exhibit to the bill, recited that it was given “ for 
repairs to the store-house of the undersigned M. R. W. 
McKenna in Eufaula, Alabama, and for supplies furnished us 
for family use.” The store-house, with the lot on which it 
was erected, was bought by said Thomas McKenna, and the 
title taken in his own name; but it was admitted that the 
purchase-money.paid “ belonged to his said wife, and was 
received from the hire of negroes held by her under the mar- 
riage contract between her and her former husband, John P. 
Booth, and that said Thomas afterwards mortgaged said 
store-house and lot to his said wife ;’ and by an ante-nuptial 
agreement between said McKenna and his wife, dated the 
22d December, 1857, which was made an exhibit to the bill, 
it was declared “that the said Thomas renounces all claim, 
right, title and interest, in and to all the property, of what- 
ever description, now belonging to the said Martha, or which 
she may hereafter acquire, or become entitled to, by gift, 
devise, or otherwise; and hereby covenants and agrees that 
all said property now by said Martha owned, or to be by her 
in any manner acquired, together with all the subsequent 
income, rents and profits, shall, notwithstanding said mar- 
riage, be held by the said Martha as her own separate and 
distinct property, and for her sole and separate use and ben- 
efit, not subject to any existing or future debts and liabilities 
of the said Thomas, and not subject to be sold, conveyed, or 
disposed of in any manner, or controlled or managed by 
him,” &e. 

The store-house and lot were rented by McKenna and wife 
to Rowlett & Labatut, for the term of one year, commencing 
on the Ist November, 1875, at an annual rent of $550, pay- 
able monthly ; and by the terms of the written lease, which 
was under seal, and signed by all the parties, and a copy of 
which was made an exhibit to the bill, it was stipulated, 
“that as said store-house is now in an untenantable condition, 
and not fit to be oceupied as a store, the said parties of the 
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second part {Rowlett & Labatut| are hereby empowered and 
expressly authorized to put said store-house, including both 
stories of the same, in complete and thorough repair, and to 
apply the monthly rental of said store-house, as fast as it 
becomes due and payable, in reimbursing them for whatever 
amount they may have paid in making said repairs, includ- 
ing interest on said amounts from the time they were paid 
eut; and the said parties of the first part are to receive no 
part of the rent for said store-house, until the said parties 
of the second part are entirely reimbursed in the amount 
paid out by them for repairing said store-house, with interest 
thereon.” The bill alleged, “ that the larger part of said note 
was for said repairs on said store-house; that the rent 
reserved by said contract would nearly, if not entirely, have 
paid said amount expended by said Rowlett & Labatut for 
repairs, but said defendants consumed the greater part 
thereof to pay for family supplies used by them ; that early 
in the year 1877, after complainant had refused to allow said 
defendants to appropriate the rent of said store-house to pay 
for family supplies, and insisted that said rent should go to 
pay him for said repairs, as stipulated by said contract, they 
refused to allow him to retain the possession of said store- 
house and lot,” and recovered the possession from him in an 
action of unlawful detainer ; and it was further alleged that 
Thomas McKenna was insolvent. On these facts, the bill 
prayed that a lien might be declared on the house and lot 
for the amount due and unpaid on the note, and that the 
property might be sold, under the decree of the court, for the 
satisfaction of the debt; or, that an account be taken to 
ascertain what part of the consideration of the note was for 
repairs put on the house, as provided by the written contract, 
and a lien be declared for that amount, and enforced out of 
the rent of the property, or by a sale of the same, as the 
court might decree ; and for other and further relief, under 
the general prayer. 

A demurrer was filed to the bill, for want of equity, on the 
ground that the complainant’s only remedy, under the stipu- 
lations of the lease, was to retain the house and lot until the 
rents had reimbursed him for the cost of the repairs made, 
and he had lost this remedy by bis own fault; and on the 
further ground, that the allegations were not suflicient to sup- 
port it as a bill for specific performance. The demurrer was 
overruled by the chancellor ; and the defendants then filed a 
joint answer, admitting the execution of the written lease_and 
note, as shown by the exhibits to the bill; but they insisted 
that the note did not correctly state the amount of their 


indebtedness to Rowlett & Labatut—that it included exor 
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bitant and unjust charges on account of repairs, and charges 
of usurious interest ; and that they were induced to sign the 
note by the complainant’s misrepresentations as to the amount 
of their indebteduess. They alleged that, at that time the 
written lease was entered into,’ the express understanding 
and agreement was, that Rowlett & Labatut were to look 
alone to the rent, or use and occupation of said store, to 
reimburse them for what defendants might owe them for 
necessary supplies furnished, and for making repairs under 
said contract ; and such understanding and agreement was 
part of said contract, and was intended to be stated therein, 
and if said contract is not construed as having such legal 
effect, it tails to express the true intent and meaning of the 
parties ;” that the complainant himself acted on this con- 
struction of the contract, and continued in possession of the 
premises after the termination of the lease, applying the rents 
to the payment of his debt, until on or about the Ist Feb- 
ruary, 1877, when he filed a bill in said Chancery Court to 
subject the property to the payment of another note which 
they had executed to him; and that they then brought an 
action of unlawful detainer against him, and recovered the 
possession. 

The chancellor sustained the plea of usury, and directed 
the register, on the statement of the aceount, to discard all 
usurious charges ; but he held the complainant entitled to 
relief, for the amount of his debt, as ascertained by the reg- 
ister ; and on the coming in of the register’s report, which 
was confirmed, he rendered a decree declaring a lien on the 
house and lot, and ordering it to be sold by the register, if 
the debt was not paid within ten days. The defendants 
jointly appeal, and here assign as error the overruling of the 
demurrer to the bill, and the final decree. 


Jas. L. Pucu for appellant. 
G. L. Comer, contra. 


STONE, J.—There is much said in this record about the 
contract of lease, and there is a controversy as to who com- 
mitted the first breach of its stipulations. The first breach 
of the writing (and the writing must control) was the 
refusal by the appellants to allow the entire accruing rents 
to be applied to the reimbursment of the moneys expended 
in repairs by the appellee. The terms of the lease cut no 
important figure in this controversy, save as the amount 
expended in repairs constitutes part consideration of the 
note sought to be collected. Neither is there anything in 
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the contention, that, because the writing stipulates that the 

moneys expended in repairs were to be repaid in the rents, 

the complainant in this suit (appellee here) is confined to 
that single resource or remedy, for the recovery of the moneys 

thus expended. The conduct of appellants has placed that 

measure of redress out of the power of the appellee. Ap- 

pellants cannot be heard to complain that appellee does not 

pursue a remedy, which they, by violating their contract, have 

rendered impossible. 

But there is another view of this case, equally fatal to the 
position taken by appellants. Mrs. McKenna owned the 
property sought to be condemned, by a right and title which 
constituted it her equitable separate estate. While thus 
owning that property, she executed the note which this suit 
seeks to collect. ‘The simple fact of the execution of the 
note, fastened a charge upon the equitable separate estate 
then owned by her, which a court of chancery will enforce, 
by decreeing a sale of the property for its payment, if nec- 
essary.— Collins v. Rudolph, 19 Ala. 616; Cowles v. Morgan, 
34 Ala. 535; Caldwell v. Sawyer, 30 Ala. 283; Gunter v. Wil- 
liams, 40 Ala. 561; Short v. Batile, 52 Ala. 456. The terms 
of the contract of lease, by which the rents were to be 
applied to that debt, although executed before the note was 
given, must, under the circumstances, be treated as an addi- 
tional security for the payment of the debt evidenced by the 
note. This would be the rule, if the note were given by one 
sui juris; and, to the extent of charging her property, a mar- 
ried woman, owning an equitable separate estate, must be 
regarded as sui juris. The chancellor did not err in decree- 

| ing relief to complainant. 











When this appeal was taken, the reference had not been 


executed. Hence, any consideration of questions arising in 
| taking the account would be premature. 
Affirmed. 


Meredith v. Holmes. ° 


Statutory Contest of Claim of Homestead Exemption. 







1. Homestead exemption; against what claims available—A homestead, 
as secured by constitutional and statutory provisions from liability for 
*‘ debts contracted,’’ &e. (Code, § 2820), is not exempt from levy and 
sale under execution on a judgment in an action for a tort or trespass. 
Vor. LXvII. 
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APPEAL from the Cireuit Court of Pike. 

Tried before Hon. H. D. CLayron. 

The appellant in this case, W. E. Meredith, obtained a 
judgment in the Circuit Court of Pike, on the 11th day of 
April, 1878, against John Holmes and others, for $350 dam- 
ages, besides costs. An alias execution, issued on this judg- 
ment, was levied by the sheriff, on the 30th January, 1879, on 
a tract of land containing one hundred and sixty acres, as the 
property of said John Holmes, and which he claimed as his 
homestead. The claim of exemption, ineluding said tract of 
land and eertain personal property, was verified by the oath 
of the claimant, and filed for record in the office of the pro- 
bate judge, on the 11th April, 1878, the same day on which 
said judgment was rendered. The plaintiff made affidavit, 
contesting the validity of the claim of exemption: and an 
issue was thereupon made up between the parties, as pre- 
scribed by the statute. On the trial of this issue, as the bill 
of exceptions shows, the plaintiff read in evidence his exe- 
eution and judgment, with the summons and eomplaint in 
the action on which they were founded ; and the defendant 
read in evidence his claim of exemption, as filed and recorded. 
The plaintiff’s said action was commenced on the 7th Jan- 
uary, 1878; the complaint contained a count in trespass 
quare clacsum fregit, and another in trespass de bonis asportatis ; 
the cause was tried on issue joined on the plea of not guilty, 
and the jury returned a verdict for the plaintiff, for $300 
damages. This being all the evidence adduced, the court 
instructed, the jury, ov the written request of the defendant, 
that they must find the issue for the defendant. if they be- 
lieved the evidence. The plaintiff excepted to this charge, 
and he here assigns it for error. 


N. W. Grirriy, for appellant. 
Jno. D. GARDNER, contra. 


STONE, J.—The sole question in this case is, whether the 
homestead is exempt from execution levy and sale, under a 
judgment recovered in an action of trespass. The constitu- 
tion (Art. X, sec. 2) exempts it from “sale on execution, or 
any other process from a court, for any debt contracted since,” 
&e. The statute (Code of 1876, § 2820) declares it “ exempted 
from levy and sale under execution, or other process, for the 
collection of debts contracted after April 23d, 1873.” It will 
be observed that the language of each of these exemptions is, 
“from debts contracted ;’ nothing said about liabilities in- 
curred, or recoveries for torts committed. This precise ques- 
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tion, though never before raised in this State, has been many 
times before the courts of other States. In a large majority 
of the cases—in fact, in all, whose statutes employ language 
similar to ours, except, perhaps, the court of Illinois —the 
ruling has been, that the exemption does not extend to judg- 
ments and executions in actions of tort.— Kenyon v. Gould, 61 
Penn. St. 232; Davis v. Henson, 29 Ga. 545; Schouton v. 
Kilner, 8 How. Pr. 527; Lathrop v. Singer, 39 Barb. 396. 
Thompson, in his work on Homestead, sections 380-1-2, ap- 
proves this construction. The decision in Conway v. Sullivan, 
44 Ill. 451, is based on the peculiarity of their legislation. 
In North Carolina, and in Wisconsin, the language of their 
exemptions is different from ours. In the former of those 
States, two of the five judges dissented, Ch. J. Pearson 
writing the dissenting opinion. A tort is nota “ debt con- 
tracted,” and our exemption of the homestead does not pro- 
tect it against recoveries for torts. Possibly a difterent rule 
would obtain in the construction of sections 2823, 2824 of 
the Code ; but we do not decide this. 
Reversed and remanded. 


Lehman, Durr & Co. v. Kelly & Bro. 


Statutory Trial of Right of Property in Stock of Goods. 


1. Fraudul nt sale of goods by insolvent or failing debtor.—A sale of his 
property by a debtor who is insolvent, or in failing circumstances, with 
the intent thereby to place it beyond the reach of his creditors, or to 
hinder, delay, or defraud them, will pass a good title to the purchaser, 
paying full value, weless he had knowledge of such fraudulent intent, or 
Was possessed of information which was calculated to put him on inquiry, 
and which, if followed up, would have led to the discovery of the fraud- 
ulent intent; but, if the purchaser had such knowledge, or the means of 
acquiring it, the payment of full value for the property is not suflicient 
to protect him. 

2. Same.—lIf the intention or purpose of tho debtor-¢making the sale, 
he being insolvent, or financially embarrassed, is to give a preference 
among his creditors, at his election, in the subsequent use of the pro- 
eceds of sale, this is fraudulent as against his creditors, particularly if 
the sale was on credit; and the same rule applies as to the purchaser’s 
participation in the fraud. 

3. Same.—If the debtor’s intention was to delay his creditors until 
the maturity of the purechaser’s notes for the price, the case is within 
the terms of the statute (Code, § 2124), and the sale is fraudulent as to 
creditors, although made to prevent a sacrifice of his property by sale 
under execution, and to get the value of it for the purpose of paying it 
to his creditors.”’ 

VoL. LXVIIL. 
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4. Same.—It is not necessary that the fraudulent intent should 
extend to all the creditors, or the creditors generally: if the intent was 
to hinder, delay, or defraud one or more of them, itis within the statute ; 
and the fact that the sale was open and notorious, and the payment of 
a fair and full price are immaterial considerations. 

5. Sufficiency of evidence, charge as to.—In a civil action, to establish 
any preposition for either party, it is enly necessary that the evidence 
should produce a reasonable conviction in the minds of the jury; and a 
charge asked, requiring that a fact be ‘‘clearly’’ proved, is properly 
refused. 

6. Intermingling of goods by purchaser; burden of proof.—If the pur- 

ehaser of goods from an insolvent debtor intentionally intermingles them 
with his own goods, and refuses to furnish to the sheriff, seeking to levy 
an execution on them as the property of the seller, the information neces- 
sary to distinguish and separate them, he can not claim any advantage 
from the cenfusion of goods; and having interposed a statutory claim to 
the goods levied on, the duty is cast on him to furnish the evidence 
necessary to separate his own goods from the others. 
7. Acts and declarations of debtor, prior to sale; when admissible 
against purchaser.—-The declarations and promises of the debtor, made 
to plaintiffs’ attorney a few days before the commencement of plaintiffs’ 
suit against him, as te making a partial payment with a view to an exten- 
sion of time as to the residue of the debt, or an assignment of all his 
property, are admissible evidence for the plaintiffs, as tending to show 
his purpose in making the subsequent sale to the claimants about two 
months afterwards, while suits were pending against him; but such 
declarations would not affect the claimants, unless brought to their 
knowledge before their purchase. 


APPEAL from the Circuit Court of Henry. 

Tried before the Hon. H. D. Cayton. 

The appellants in this case obtained a judgment in said 
Circuit Court, on the 9th March, 1876, against Henry Wech- 
sler, for $884.25, besides costs; and an execution issued on 
this judgment was levied by the sheriff, on the 29th March, 
1876, on a stock of goods, consisting of hardware, dry-goods, 
groceries, &c., in the possession of M. W. Kelly. A claim to 
the goods was thereupon interposed by M. W. Kelly & 
Brother, a partnership composed of M. W. and John R. Kelly, 
and bond given for a trial of the right of property. In mak- 
ing up the issue, under the direction of the court, the plain- 
tiffs affirmed that the goods were the property of said Wech- 
sler, and were subject to their execution; which averment 
the claimants denied, and alleged that they bought the goods 
for a valuable consideration, and in good faith, before the 
issue or levy of said execution ; to which the plaintiffs replied, 
“ that the sale of said goods to said claimants was made by 
the defendant, said Wechsler, to hinder, delay or defraud 
plaintiffs or other creditors of said defendant of their lawful 
suits, damages, debts or demands, and claimants bought said 
goods with notice of the said intent and purpose of said 
defendant, and by reason thereof said sale is void ;” and the 
claimants took issue on this replication. 

(13) 
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On the trial, it was proved that the sale of the goods by 
Wechsler to the elaimants was made on the 3d Mareb, 1876, 
at the agreed price of $3,000, of which $1,000 was paid in 
cash, and for the balance they gave their two promissory 
notes, of $1,000 each, payable respectively on the Ist Octo- 
ber and the lst December, 1876; and “ it was conceded by 
plaintiffs that the priee paid by claimants for the goods was 
not an under valuation, or not greatly disproportionate to 
the true value of the goods as a stock.” M. W. Kelly, one of 
the claimants, testified in their behalf as a witness, in sub- 
stance, that Wechsler had offered to sell them his entire stock 
of goods nearly a year before the sale; that the negotiations 
for the sale were pending two or three days; “ that they first 
offered him $2,000 cash, and then $2,500, an? then was when 
defendant said to John R. Kelly that, before he would take less 
than $3,000 for his stock of qouds, he would let the sheriff sell 
them; that they moved most of the goods on the same day, 
in the day-time, from Wechsler’s store-house, which was just 
across the street opposite to their own ; that their purchase 
was no secret, but was known to, and talked of by several 
persons in Columbia, the village in which they and Wechsler 
carried on their business, at the time of the sale, and before 
it was consummated ; that they knew, at the time of their 
said purchase, that Wechsler was in debt, and that several 
suits were pending against him in the Ciccuit Court, but did 
not know the extent of bis liabilities, nor that he was broke 
or insolvent ; that Wechsler did not tell them, at the time of 
the sale, why he wished to sell, but, when they gave him 
their notes, he said he was going to turn them over to some 
of his creditors ; that they made no inquiries, before consum- 
matiug their purchase, as to the financial condition of Wech- 
sler, nor as to his object or purpose in selling the goods, 


_ except that John R. Kelly asked him, during the negotiations, 


if there were any mortgages, judgments, or liens against the 
goods, and Wechsler replied that there were none.” 
Wechsler was examined as a witness for the claimants, and 
testified, in substance, “ that when he sold out to the claim- 
ants, he had about $6,000 due him in notes and accounts on 
his customers, most of which he believed he could have ulti- 
mately collected, if he had been allowed to go on with his 
business ; that the plaintiffs and other creditors, who sued 
him to the March term of the court, 1876, would not grant 
him the terms of extension he asked for, and he resolved to 
sell out, and sold his goods to the claimants, to keep the 
sheriff from selling them, and to enable him to realize the 


money for them, and to pay such of his creditors as had not 
Vou, LXV. 
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pressed him, and to use the balance for the support of his 
family, as he knew he could claim $1,000 thereof as exempt 
for that purpose; that he never told the claimants what his 
object or purpese was in selling said goods, but told them, in 
reply toa question by John KR. Kelly, that there were no 
mortgages, judgments, or liens against the goods. He was 
asked, on cross-examination, if he did not sell said goods to 
the claimants to prevent the plaintiffs, aud other creditors 
then suing him in this court, from subjecting said goods to 
sale under executions in their favor, or to hinder, delay, or 
defraud them in the collection of their said debts against 
him ; and answered, that his object in selling was to place it 
in his power to pay those who wore not pressing him; that 
he knew the effect would be to hinder and delay those who 
were pressing him.” He admitted that, at the time of the 
sale to the claimants, suits were pending against him, in 
which judgments were rendered a few days afterwards, 
amounting to about ‘$5,000; and that he then owed other 
debts amounting to nearly $4,000. With the money received 
from the claimants, he said that he had paid some debts, 
specifying two which amounted to about $350, and that he 
kept the residue for his own uses; and that he had trans- 
ferred one of the notes to a New York creditor to whom he 
was indebted, and had sold the other in Eufaula, and was 
using the money for the support of his family. 

“On further cross-examivation of said Wechsler, plaintiffs 
asked him, if he did not go, about the Ist January, 1876, to 
the office of W. C. Oates, who then held plaintiffs’ claim and 
several other claims against him for collection as attorney, 
and then and there tell said Oates that he could not pay his 
debts ; and if he did not ery, and ask Oates for an extension 
of the time of payment of said claims ; and if Oates did not 
tell him that, if he would pay one-half within fifteen days from 
that time, althongh he (Oates) had no express authority, he 
would take the responsibility to wait for the other half until 
the following fall ; and if he did not accept said proposition, 
and pledge his honor as a man to said Oates that, if he failed 
to pay the one-half of said claim within fifteen days, he 
would return to the office of said Oates on or by the 15th 
January, 1876, and make an assignment and clean surrender 
of all his goods and other property subject to execution, for 
the benefit of all his creditors; and if he did not in fact 
utterly fail to make any of said payments, and likewise fail to 
comply with his promise to return and make the assignment, 
and by this abuse of the confidence of said Oates cause said 
suits to be commenced against him.” The bill of exceptions 
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states, that the court “here interposed exc mero motu, and it 
appearing that the said conversation was confidential, and 
for the purpose of compromise, refused to allow the witness 
to answer ; to which ruling the plaintiffs excepted.” 

The plaintiffs introduced evidence showing that the embar- 
rassed condition of Wechsler, at the time of the sale to the 
claimants, was known to several of the business men in the 
village of Columbia, if not generally known ; that the claim- 
ants, on removing the goods into, their store, erased Wech- 
sler’s marks, and placed their own marks on them ; and that 
when the sheriff came to Columbia, a few days afterwards, 
M. W. Kelly removed some of the goods by night, from his 
store, into an outhouse on his premises, and kept them there 
until he sent them off. Said Kelly admitted this removal of 
the goods to the outhouse, and said that it was done to make 
more room in the store for other goods, and that these goods 
were sent to his brother in a village in Dale county, where 
they had another store. The deputy-sheriff, who levied the 
execution, was examined as a witness for the plaintiffs, and 
thus testified, among other things: ‘“ Witness demanded 
the goods of M. W. Kelly, who refused to deliver them, or to 
point them out ; and witness then took possession of claim- 
ants’ store, assisted by Mr. Blackwell, and proceeded to 
make the levy. Witness several times would ask said Kelly, 
who was present, about parcels of goods which he could not 
readily distinguish as belonging to the Wechsler stock ; when 
Kelly would reply, ‘That is your business, you are making the 
levy, and it is not my business to help you,’ and refused to give 
him any information as to the quantity of the goods in bulk, 
box, or package, or as to whether they belonged to the Wech- 
sler stock; and that the marks on the goods had been so 
—— or torn off from some of the goods, that he could 
not distinguish a portion of the Wechsler stock from the 
other goods, except as Mr. Blackwell, who knew some of 
the goods, was able io point them out to him.” Another 
witness for the plaintiffs, who was a clerk in Wechsler’s store 
at the time of the sale to the claimants, testified that M. W. 
Kelly came into the store, about three days before the sale, 
“and asked him if he knew that Wechsler was broke, and said, 
* Yes, he is broke, and L am going to buy his goods, if I can get 
them at my:price.’” There was other evidence, also, but it is 
not material to the points decided by this court. 

The plaintiffs requested several charges, which wert in 
writing, and of which the following were refused. 

“3. Ifthe jury believe, from the evidence, that the plain- 


tiffs’ execution was levied upon goods which belonged to 
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Wechsler, the defendant in execution, while plaintiffs’ debt 
was subsisting ; and that said goods were in his possession 
up to the 3d day of March, 1876; and that said Wechsler, on 
that day, for the purpose, or with the intent to hinder, delay 
or defraud the plaintiffs, or any of his other creditors, of 
their lawful suits, damages, forfeitures, debts or demands, 
sold said goods to the claimauts ; and further, that the claim- 
ants, or either of them, at or before the time they made their 
purchase of the goods, said that Wechsler ‘ was broke,’ and 
they knew that he was financially embarrassed, or insolvent, 
and was being pressed by his creditors, and that some of 
them were suing him in the courts ; and that said defendant, 
while the negotiations for the sale of the goods were going 
on, told either of the claimants that, before he would take a 
certain named price for the goods, he would let the sheriff 
sell them; then it was the duty of the claimants, before they 
purchased said goods, to have informed themselves, by such 
inquiries as were reasonably accessible to them, of the true 
financial condition of said Wechsler, and of his object and 
purpose in selling, or offering to sell the goods; and if, by 
such inguiries, they could have obtained information suffi- 
cient to have satisfied the mind of a reasonable and discreet 
man that Wechsler did intend, by the purposed sale of said 
goods, either to hinder, delay, or defraud plaintiffs, or any of 
his then existing creditors, in the collection of their debts 
against him; then, whether claimants made such inquiries, 
or failed to make them, and notwithstanding they may have 
paid full value for the goods, they can not be considered pur- 
chasers in good faith, and the jury should find for the plain- 
tiffs, and find the goods subject to their execution.” 

“5. Ifthe jury find for the plaintiffs, they must find the 
value of each article levied on separately, according to the 
evidence before them, except where the evidence shows that 
any particular article or piece of the property levied on did 
not belong to the stock sold by Wechsler to the claimants ; 
and if the jury believe, from the evidence, that the claimants 
intentionally intermixed said goods with their other goods, 
and so changed the marks, that the officer making the levy 
could not distinguish or identify the said goods which claim- 
ants bought from Wechsler; and that the claimants, at the 
time when the officer went to their store to make the levy, 
refused to point out the said Wechsler goods, and have not 
offered evidence on this trial which clearly shows what por- 
tion of the goods levied on did or did not belong to the said 
Wechsler stock, then the jury must assess the value of alLthe 
goods so levied on, and not proved to be of the claimants’ 
other goods.” 
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The court gave the following charges to the jury, at the 
request in writing of the claimants: 

“1. Ifthe jury believe, from the evidence, that Wechsler 
intended to prevent a sacrifice of his property by a sheriff's 
sale under execution, and that his intent in selling to Kelly 
& Brother was to get the value of his property for the pur- 
pose of paying it to his creditors; then the sale was valid, 
although Kelly & Brother knew Weehsler’s intent. 

“2. Ifthe jury believe, from the evidence, that Wechsler 
was insolvent at the time of the sale of the goods to the 
claimants, and sold the same for the purpose of paying pre- 
ferred creditors, and for this purpose alone; then the pur- 
chase by Kelly & Brother was valid, even if the jury should 
believe, from the evidence, that they had knowledge of Wech- 
sler’s insolvency. 

“3. If the jury believe, from the evidence, that Wech- 
sler’s sale was made by him for the purpose of paying pre- 
ferred creditors, and that he did apply the proceeds to the 
payment of such creditors, reserving what he thought was 
about equal to his exemptions under the law ; then the sale 
to Kelly & Brother was valid. 

“4. Mere knowledge of Wechsler’s insolvency by Kelly 
& Brother is not sufficient to render the sale void, unless the 
object of Wechsler was to hinder, delay, or defraud creditors, 
and this purpose was known to Kelly & Brother. 

“5. If the jury believe, from the evidence, that the sale 
by Wechsler was intended to supply the means of paying just 
debts, then the sale is not fraudulent and void, merely 
because it may also have been intended as a means of pre- 
venting execution creditors from sacrificing his property, and 
thus defeating the collection or payment of other debts. 
The intent to delay certain creditors from the collection of 
their debts by the due course of law, though known, and so 
far concurred in by Kelly & Brother, will not necessarily 
vitiate the sale. If it is made with the intent, also, and as the 
means of paying other creditors, or all creditors, and upon 
terms reasonably calculated to answer that purpose in a satis- 
factory manner, and to the extent of the value of the property, 
it cannot be condemned, merely because it may have been 
intended by Wechsler to obstruct some of his creditors in the 
legal coercion of their debts, although this intention may 
have been known to Kelly & Brother. 

“7, The jury can not find for the plaintiffs in this suit, 
unless they believe, from the evidence, that the purpose and 
intent of Wechsler in making the sale of the goods was to 


hinder, delay, or defraud his creditors generally, and this pur- 
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pose and intent was known to Kelly & Brother, and partici- 
pated in by them. 

“B. If the proof shows that the sale of the goods was 
open and notorious, and there was no concealment of it, and 
that a fair and full value and price has been paid for the 
goods by Kelly & Brother; then such proof constitutes a 
strong circumstance to rebut the presumption of fraud, if any 
such presumption arises out of the evidence. 

“DPD. That the notice to Kelly & Brother, which the law 
charges as necessary to affect them, must be notice of an 
intent on the part of Wechsler to hinder, delay, or defraud his 
creditors ; and before they can be made liable, the evidence 
must satisfy the jury that Kelly & Brother co-operated or 
concurred with Wechsler in his original design (if such was 
the fact), or by a constructive co-operation or concurrence 
with Wechsler, from notice of such design, and from carrying 
such design into operation with such notice. 

“ FE. Where an allegation, whether negative or affirma- 
tive in form, involves a charge of fraud, the burden of proof 
is upon the party making the charge. In this case, it is upon 
the plaintiffs ; and it m: kes no difference whether they at 
any stage of the trial made out a prima facie case on their 
side, if ‘the claimants afterwards have shown to the jury by 
proof that they purchased the goods at open and notorious 
sale, and at a fair and fall price, “then the burden of proof is 
shifted back on the plaintiffs ; and before the jury can find 
for the plaintiffs, they must satisfy the jury by evidence that 
Wechsler made the sale with the intent to hinder, delay, or 
defraud his creditors, aud that Kelly & Brother participated 
in said intent of said Wechsler.” 

The plaintiffs daly excepted to each of these charges as 
given, andalso to the refusal of the 3d and 5th charges ‘asked 
by themselves; and they now assign these matters as error, 
together with the several rulings of the court on the evidence 
to which they reserved exceptions. 


W. C. Oares, and Taos. H. Warts, for appellants. 
D. M. Seats, and CLopron, Herperrt & CHAMBERS, contra. 


STONE, J.—In Crawford v. Kirksey (55 Ala. 282, 293), 
speaking of sales upon a new consideration, and not in pay- 
ment of a debt, we, after mature consideration, announced 
the following proposition: “If the seller be insolvent, or in 
failing circumst: iuces, and the purchaser knows, or is in pos- 
sesion of information reasonably calculated to stimulate 














200 SUPREME COURT [Dec. Term, 
{Lehman, Durr & Co. v. Kelly & Bro.] 


inquiry, and which, if followed up, would lead to the discov- 
ery that the purpose of the seller is to put his property 
beyond reach, or otherwise to delay, hinder or defraud his 
creditors; then, a purchase under these circumstances, though 
full consideration is paid, is invalid as against creditors. 
But, if the purchase be made without such knowledge, and 
without such information as reasonably to put him on inquiry, 
he acquires a good title, no matter how fraudulent the intent 
of the seller.” 

In Covanhovan v. Hart (21 Penn. St. 495), C. J. Buack 
declared the principle in the following language : “If a debtor, 
with the purpose to cheat his creditors, converts his land 
into money, because money is more easily shuffled out of 
sight than land, he, of course, commits a gross fraud. If his 
object in making the sale is known to the purchaser, and he, 
nevertheless, aids and assists in executing it, his title is worth- 
less as against creditors, though he may have paid a full 
price.” 

In Hopkins v. Langton (30 Wisc. 379), a case of alleged sale 
of goods to defraud creditors, the judge below, in instructing 
the jury, had said: “I mean, you should not charge the 
plaintiffs with notice of the fraudulentintent of the Red River 
Company, so as to avoid the sale, unless they had before 
them, at the time these goods were purchased, good and sub- 
stantial evidence of it, such as sends conviction home to the 
mind, and establishes a well-founded belief—nothing short 
of this would be sufficient to charge them with knowledge, 
so as to defeat their recovery in this action.” The revising 
court said: “This instruction * * must be regarded as a 
modification of all the others, and was, in substance, inform- 
ing the jury that, tocharge the plaintiffs with notice of the fraud- 
ulent intent of their vendors, or to put them upon inquiry which, 
if omitted, was equivalent to notice, the plaintiffs must have 
had, at the time of the purchase, actual knowledge of the 
fraudulent intent, or such evidence of it before them, as 
would have been sufficient to establish the fact in a court of 
justice. A proposition so wide from the true rule of law 
governing in such case, requires no argument to elucidate 
it.” That court, in the same case, had previously said, it 
was sufficient, if the proof showed “knowledge by the vendee 
of the fraudulent intent, or the existence within his knowl- 
edge of other facts and circumstances, naturally and justly 
calculated to awaken suspicion of it in the aed of a man of 
ordinary care and prudence ; thus makingithis duty to pause 
and inquire, and a wrong on his part not to do so, before 


consummating the purchase.” 
VoL, LXvml. 
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It will be seen that, under these authorities, a sale, such as 
we are considering, is fraudulent and inoperative, if intended 
by an insolvent seller to delay, hinder, or defraud his credi- 
tors, and that intent be known to the purchaser, or if he be 
in possession of information reasonably calculated to stimu- 
late inquiry, and which, if followed up, would lead to a dis- 
covery of the seller’s fraudulent purpose. The underlying 
morals, on which this sound principle of law rests, are, that 
it is the legal duty of every debtor to keep his property open 
to the claims of his creditors, and to make no effort to secrete 
it, or to sell it, otherwise than for the honest purpose of pay- 
ing his debts, or some of his debts. If he secrete his prop- 
erty, or if he sell it with the intent or purpose of delaying, 
hindering, or defrauding his creditors—either one of the three 
purposes stamps his conduct as fraudulent, even if he sell 
for the full value; and the purchaser, although paying full 
value, acquires no valid title against the vendor’s creditors, 
if he aid him in consummating the fraud. He renders suf- 
ficient aid to invalidate his purchase, when he knows the 
seller's fraudulent intention in making the sale, or has knowl- 
edge of facts and circumstances, naturally and justly calcu- 
lated to awaken suspicion in the mind of a man of ordinary 
care and prudence, of the fraudulent intent of the seller. 
The cases of Brown v. Force (7 B. Monroe, 357), and Brown 
v. Smith (1b. 361), can not be followed. Neither is the lan- 
guage of Mr. Bump on this question—Chap. 8, paragraph 2 
—sufficiently accurate to be made a test or guide. 

In Borland v. Mayo (8 Ala. 104, 114-5), is this language : 
“Tf a debtor, in failing circumstances, makes a transfer of 
his property to a third person, which is intended, both by 
the vendor and vendee, to prevent what they considered a 
sacrifice by sale under execution, and thus enable the vendor 
afterwards to give a preference to his own proper creditors, 
over those to whom he was liable as a surety, such transac- 
tion is a fraud upon the creditors who are hindered or 
delayed in the collection of their demands. There can 
be no question that an assignment, made under such circum- 
stance, is inoperative.” This court, arguendo, added : “If the 
vendor had reserved to himself, by a stipulation on the face 
of the deed, the right to direct the appropriation of the money, 
such stipulation would have been void against judgment cred- 
itors ; and the legal conclusion must be the same, although 
the deed is silent upon the subject, if the sale is the result 
of a fraudulent combination between a failing debtor and a 
third person, to defeat the creditors of the former.” There 
is evidently a verbal inaccuracy in the above. The context 
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proves it. Where it is said, “such stipulation would have 
been void,” the language, to convey the idea intended, should 
have been, ‘such stipulation would have rendered the con- 
veyance void.’ 

There can be no doubt that this is a correct principle. 
If a debtor, either insolvent, or in failing circumstances, sell 
his property—particularly, if he sell it on credit—haviag at 
the time the purpose or intention of giving a preference in 
the subsequent use of the proceeds, as he might elect ; and 
if hisinsolvency and intentioually reserved election be known 
to the buyer, or if the buyer have such information as to put 
him on inquiry, which, if followed up, would lead to the dis- 
covery of such intention, this would both delay and hinder 
the creditors not preferred; and the purchaser, as against 
such creditors, would acquire no valid title, even though he 
promised and paid full value for the property. Such loss is 
visited on the purchaser who thus buys, by reason of the 
fraud ne has enabled the seller to perpetrate; enabled, by 
purchasing his property, with knowledge, actual or construc- 
tive, of the seller's fraudulent purpose. But, if the purchaser 
buy in good faith, pay a fair and reasonable price, without 
knowledge, or such information awakening suspicion, as, if 
followed up, would lead to knowledge of the seller’s fraudu- 
lent purpose; then such sale would be valid, no matter how 
fraudulent the seller’s purposes may be. And this is right, 
aiike in morals and in law. It protects the purchaser, who 
innocently pays his money for another’s goods, in ignorance 
of the seller’s wicked purpose to delay, hinder, or defraud 
his creditors. It visits deserved punishment upon him, if, 
knowing the fraudulent purpose of his vendor, he aids him 
by becoming the purchaser of his goods. In the one case, 
he acts in good faith, and must be protected. In the other, 
he acts in bad faith and bad neighborhood, by enabling the 
seller to defraud his creditors; and the law extends him no 
mercy. 

Applying the principles stated above to the rulings in the 
present case, we will first consider the charges given at the 
request of the claimants. Charge No. 1 was erroneous. 
The sale—two-thirds of it—was on time. This necessarily 
had the effect to delay creditors. Tine charge ignores this, 
and, in effect, instructs the jury, that notwithstanding Wech- 
sler’s intent was to delay his creditors, yet, “if he made the 
sale to prevent a sacrifice of his property by a sheriff's sale 
under execution, and his intent in selling to Kelly Brothers 
was to get the value of the property for the purpose of pay- 
ing it to his creditors, then the sale was valid, although Kelly 

Vou, LXvmt. 
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& Brother knew his intent.” The hypothesis of this charge, 
as we interpret it, is, that although Wechsler, in making the 
sale, had the intent to delay his creditors until the maturity 
of the purchase-money obligations, and to hinder them in 
procuring a sale under legal process, and although Kelly & 
Brother knew this was his intent ; yet, if his purpose was to 
pay the proceeds of the sale to his creditors, the sale was 
valid. Such is not the law. Shall! not delay, hinder, or de- 
fraud—either of the three—is the language of the statute. 
Code of 1876, § 2124. This charge is, also, subject to criti- 
cism in this; that it allows to an insolvent vendor an unde- 
fined discretion, or caprice, in the future direction of the pro- 
ceeds of his goods, even when sold for the purpose of rais- 
ing a fund to apply to his debts.— Borland v. Mayo, supra. 

Charge No. 3 is objectionable, for the same reason. No.5 
is erroneous. No. 7 is faulty, because it requires too much. 
If the intent be to defraud one or more creditors, that is 
enough. It isnot necessary that the fraudulent intent should 
embrace his creditors generally, or all his creditors. If 
Wechsler’s intention, in making the sale, was to delay, hin- 
der, or defraud his creditors, or some of them, and if the 
proof charges Kelly & Brother with knowledge of that intent ; 
then, the fact that the sale was open and notorious, and for a 
fair and full price, should exert no infiuence in the determi- 
nation of the cause. 

The court erred in giving charge B. This is not of the 
class of cases, to which the principle invoked applies. If 
the testimony tended to show that Kelly & Brother pur- 
chased, or pretended to purchase, that they might hold in 
secret trust for Wechsler, then openness and notoriety, 
and full price paid, would be circumstances the jury should 
weigh, in determining whether or not there was a secret trust. 

Charges D and F are substantially correct. So is charge 
4, as given at the instance of claimants. If they were calcu- 
lated to mislead, that was a subject for an explanatory 
charge. Charge 6 is not assigned as error, and we will not 
consider it. 

The 3d charge asked by plaintiffs is objectionable in 
form, and was calculated to confuse the jury. The hypoth- 
esis is based, partly, on facts to be found, and partly on de- 
clarations alleged to have been made by and to the claimants. 
Moreover, it pretermits all mention of some facts the testi- 
mony tends to prove. The facts supposed are each of an 
indeterminate character, though, each and all, if true, tended 
to excite suspicion. If, by any fact or facts, or cireum- 
stances, out of the usual routine, claimants were reasonably 
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informed, or their suspicions aroused, that the purpose of 
Wechsler was to prevent his goods from being sold by the 
sheriff, he being in failing circumstances, and that for this 
purpose he was selling them on credit, that he might realize 
a better price, and leave him free to appropriate the proceeds 
as he might afterwards determine ; then, if such in fact was 
Wechsler’s intent, Kelly & Brother would not acquire a good 
title by their purchase. Facts, not documentary, or of 
record, but simply ix pais, will not justify a stronger state- 
ment of the rule. 

Charge No. 5, asked by plaintiffs, would be correct, if it 
did not contain the word “ clearly,” in defining the measure 
of proof, necessary to a proper separation of the goods. 
This is a civil action ; and all that is necessary to establish 
any proposition for plaintiffs or claimants, is reasonable con- 
viction. On the hypothesis of this charge, the duty would be 
east on the claimants of furnishing the means of separating 
goods clearly theirs, from those sought to be made subject to 
Wechsler’s debt. A charge, thus framed, would be free from 
error.— Bond v. Ward, 7 Mass. 123 ; Shumway v. Rutter, 8 
Pick. 443; Taylor v. Jones, 42 N. H. 25. 

The question put to Wechsler on cross-examination, and 
ruled out, was permissible. It tended to show the conduct 
and purpose of the seller. It would not affect Kelly & 
Brother, unless breught to their knowledge before they pur- 
chased. 

The court should have suppressed that part of the answer of 
claimants to the 3d interrogatory, which is in the following 
language: “Said agent expressed himself well satisfied 
with the offer and conduct of said Wechsler.” It was not 
responsive to, nor explanatory of any part of the interroga- 
tories propounded. : 

Reversed and remanded. 


Cummins v. Beaumont. 
Statutory Action of Detinue for Piano. 


1. Agency; contract of third person with agent.—A person who deals 
with an agent, with knowledge of the agency, must, at his peril, ascer- 
tain the extent of the agent’s authority. 

2. Same; purchase from agent having limited power to sell_—Under a 
contract of agency for the sale of pianos and organs, it was required 

Vor. LXVIm. 
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that all orders for the sale of instruments should be made by the agent, 
and that all instruments sold by him should be shipped directly by the 
principal, and the agent had possession of a piano under a special con- 
tract of bailment; held, that a purchaser of the piano, having knowledge 
of the agency, was chargeable with notice of its terms, and acquired no 
title as against the principal, although he paid the agreed price to the 
agent. 


ApprEAL from the Circuit Court of Bullock. 
Tried before the Hon. H. D. Ciayron. 


Norman & Witson, for appellants. 
H. C. Tompxins, contra. 


SOMERVILLE, J.—This is an action of detinue, brought 
for the recovery of a piano, which was hired by the appellant, 
Cummins, to one Mrs. Phillips, and by her sold to the appel- 
lee, Beaumont. The contract was in writing, and from its 
terms was a mere bailment, and not a conditional sale. The 
intention of the parties, as expressed in this letting for hire, 
is evidently to repudiate expressly the idea of a sale. Mrs. 
Phillips was, at the same time, constituted by Cummins as 
his agent to sell pianos and organs; and the authority was 
also in writing. She was to receive commissions on all sales 
of them, and “to make all orders for the same to said Cum- 
mins; and it was further provided, that “the instruments 
{were | to be sent diiect fromthe factory.” The appellee, Beau- 
mont, purchased the piano in question from Mrs. Phillips, 
paying her three hundred dollars cash for it, and without 
any notice of the limited agency, or her want of authority to 
sell; and she failed to pay over the money to the appellant. 
She had made no other sales to any one, except of one organ ; 
and this sale was known to Beaumont, when he purchased. 

We think the principle must control here, that one who 
deals with an agent, is bound always, at his peril, to ascer- 
tain the extent of his authority.—Powell’s Adm’r v. Henry, 
27 Ala. 612: 1 Brick. Dig. p. 55,§35. The appellee, when 
he made the purchase in question, was required to know the 
status of the personal property sued for in this action, and 
the written limitations upon the agent’s authority to deal 
with it. Its sale by Mrs. Phillips was an unauthorized con- 
version, and conferred no title on the purchaser. The con- 
tract of letting for hire expressly took it out of the operation 
of the other agreement authorizing sales of pianos and organs 
on certain stipulated conditions. The exercise of proper 
diligence, by inquiry, might have led to this knowledge. 
Furthermore, it was clearly contemplated, by the contract,ot 
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agency, that the agent was “to make all orders” to the prin- 
cipal for such instruments as might be sold, and that they 
were to be shipped “direct from the factory” by the principal. 
A knowledge of the agency was, in law, a knowledge of the 
contents of this writing ; for “the vital principle of the law of 
agency lies in the legal identity of the agent and the princi- 
pal, created by their mutual! consent ;” and a principal is not 
ound by the acts of his agent, who transcends the scope of 
his authority.—1 Green]. Ev. $59. And such powers of 
atiorney are ordinarily subjected to a strict construction, so 
as to preclade all authority not expressly given, or necessarily 
to be inferred.— Dearing v. Lightfoot, 16 Ala. 28; Scarborough 
v. Reynolds, 12 Ala. 252; Fisher v. Campbell, 9 Port. 210. 
The Cireuit Court erred in the charge given; and the judg- 
ment is reversed, and the cause remanded. 


Holly v. Bass’ Adm’r. 
Motion to set aside Sale of Lands under Execution. 


1. Se tling aside sale under execution: grounds of motion, and diligence 
required.—Courts of law and equity alike exercise the power of setting 
aside sales under execution, when made under judgments or decrees 
rendered by themselves, on the grounds of mistake, irregularity, fraud, 
misconduct in selling, and gross inadequacy of price; but the party ask- 
ing relief must prosecute his motion within a reasonable time, as determ- 
ined by the facts of the particular case, and must show that the act com- 
plained of has resulted to his injury or prejudice. 

2. Same; irregularities in decree.—Irregularities in the decree, on which 
the execution was issued, can only be taken advantage of by appeal 
from the decree itself, and can not be made the ground of an application 
to set aside the sale. 

3. Same; affidavits as to price and value of lands.—Aflidavits which 
state simply that the lands “sold for greatly less than their value,’’ not 
stating the value and price, or other facts from which these can be ascer- 
tained, being merely the statement of opinions, are not suflicient-to set 
aside the sale. 

4. Same; defects in advertisement and notice.—Defects in the adver- 

tisement of the sale by the sheriff, and in the notice given to the defend- 
ant inexecution, are mere irregularities, and do not furnish good grounds 
for setting aside the sale, without proof of consequent injury to the party 
complaining. 
5. Affidavit before judge of foreign court.—An affidavit made in Flor- 
ida, and certified by a judge of the County Court before whom it was 
made, the certificate not stating that his court is a court of record, 
is not competent evidence (Code, §550), since our courts can not judic- 
ially know that said foreign court is a court of record. 


AprEAL from the Chancery Court of Crenshaw. 
VoL, LXvuII. 
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The record does not show the name of the presiding chan- 
cellor. 

This was a motion by Alfred Holly, the appellant, to set 
aside a sale of lands under execution, issued on a decree ren- 
dered against him by said court, in favor of Alfred Teel, as 
the administrator of the estate of Bennett B. Bass, deceased. 
The bill in that cause was filed by said administrator, on the 
16th March, 1877, against said Holly and one John Ramer; 
and sought to enforce a vendor’s lien on lands. Holly was 
a non-resident, residing in Pensacola, Florida; and a decree 
pro confesso was taken against him on publication. A decree 
was rendered in favor of the complainant, for the purchase- 
money remaining unpaid, with interest ; and the lands being 
sold under the decree, and not bringing the amount due 
thereon, a personal decree was rendered against said Holly, 
at the May term, 1879, for $1,480, the balance reported by 
the register to be due to the complainant. An execution was 
issued on this decree on the 24th May, 1879, and was levied 
by the sheriff on a large tract of land as the property of said 
Holly ; and under this levy the lands were sold by the sheriff, 
on the 4th August, 1879, at and for the sum of $1,140.50. The 
record does not show the name of the purchaser. 

The motion to set aside this sale was founded on these 
grounds, as specifically assigned: Ist, “that there was no 
valid judgment, authorizing the issue of the execution ;” 2d, 
“that said decree was taken against said defendant by default, 
on a bill to enforce a vendor's lien on certain lands therein 
named, and did not pray any money decree aguinst,the defend- 
ant, and that said money demand, if any ever was made, was 
barred by the statute of limitations of six years;” “3d, “that 
no notice of the levy on said lands, or of the sale thereof, 
was given by the sheriff to said defendant, as required by 
law;” “4th, “that the lands were not all advertised according 
to law;” 5th, “that the sheriff made no indorsement on the 
execution, of the date of its reception by him;’ 6th, “that 
the lands sold for a price greatly less than their real value.” 

In support of this motion, the defendant offered in evidence 
his own aflidavit, and the affidavits of John E. Stanley and 
J. M. Whitehead. In his affidavit the defendant stated, that 
he never received any notice from the sheyiff of the levy on 
his lands, or of the sale thereof; that the only notice of the 
levy which he received was in June, 1879, and came from a 
friend; aud that the lands were sold “for greatly less than 
their real value—for less than one half of their market value.” 
To this affidavit was appended the certificate of “O. M. Avery, 
County Judge, Escambia county, Florida,” in these words: 
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“Personally appeared the above-named Alfred Holly, and 
acknowledged he executed the above instrument of writ- 
ing, for the uses and purposes above mentioned, and signed 
the same in my presence. Witness my hand,” &c. The 
court sustained an objection to this affidavit, and rejected it, 
because it was not shown to have been taken by or before an 
officer authorized to take and certify affidavits. In the affi- 
davit of Whitehead, who was the solicitor of said Holly, it 
was stated that the sale was made by the sheriff between the 
hours of two and four o’clock in the afternoon; that he, as 
solicitor of Holly, forbade the sale, on the ground that it was 
irregular and illegal; that he asked the sheriff if he bad 
given Holly notice, or had sent him a copy of the advertise- 
ment; and that the sheriff replied, that he had not. He 
produced the notice of the sale, which had been posted up at 
the door of the house in which the office of the probate judge 
was kept; and which seems to have been written in very pale 
ink, and to have become almost illegible. (The original was 
appended to the transcript, for the inspection of this court, 
but it has not come to the hands of the reporter.) White- 
head stated, also, in sail affidavit, that he knew the value of 
the lands, ‘‘and that they sold for greatly less than their real 
value.” Stanley stated, in his affidavit, that he saw the no- 
tice of the sale when the sheriff posted it; “that it was then 
very pale, and had faded in ten or fifteen days afterwards so 
that it all could not be read; that very few people were pres- 
ent at the sale, and that the lands sold for greatly less than 
their real valne.” 

The complainant in the decree, contesting the motion, 
offered in evidence the affidavit of the sheriff, who stated 
that he advertised the levy and sale of the lands, before the 
courthouse-door and three other public places in the county, 
for thirty days before the sale, and sent a copy of said notice, 
by mail, to said Holly at Pensacola, Florida; that the sale 
was made between the hours of twelve and two o'clock ; that 
“there wasa fair crowd out for the place, there being between 
seventy and one hundred people in town on the day of 
the said sale; that he verily believes the land brought a 
full and fair price, and more than it could have been sold 
for at private sale ;and he appended to his affidavit, as an 
exhibit, a letter written by Holly showing that he had notice 
of the sale before it took place. This being all the evidence 
adduced, on the hearing of the motion, the court refused to 
set aside the sale; and its order and decree to that effect is 
now assigned as error, together with the rejection of Holly’s 
affidavit. 


VoL, LXvu1. 
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J. M. Warreneap, for appellant. 
W. D. Roserts, contra. 


SOMERVILLE, J.—Courts of law and equity alike pos- 
Sess a species of equitable jurisdiction, which is inherent in 
them, and by which they assume to prevent the abuse of 
their process, and so to control it as to secure the ends of 
justice and fair dealing. And it is on the basis of this uni- 
versally recognized principle that courts exercise the power 
of setting aside sales under execution, issued on judgments 
rendered by themselves. The grounds of the jurisdiction 
usually are, mistake, irregularity, fraud, misconduct in sell- 
ing, and gross inadequacy of price.—Rorer on Jud. Sales, 
$$ 1081-3, 1099; Draine v. Smelser, 15 Ala. 423. But the 
party aggrieved, in such cases, is required to prosecute his 
motion within a seasonable time, which is determined by the 
facts of each particular case, and he must, furthermore, sat- 
isfy the mind of the court that the act complained of has 
resulted to his injury or prejadice.—Ray’s Adm’r v. Womble, 
56 Ala. 32; Hurt v. Nove's Adm’r, 49 Ala. 459. 

Some of the objections, urged by the appellant to the sale 
made by the sheriff in this case, are mere collateral 
impeachments of the decree on which the execution issued. 
These, even if well taken, present irregularities which can be 
taken advantage of only in a direct proceeding by appeal, 
and they cannot be reviewed otherwise. 

The affidavits, which were admitted in evidence before the 
chancellor, were all defective, in failing to show auy inade- 
quacy of price. It is not sufficient to show that the lands 
“sold for greatly less than their value.” The actual value of 
the lands should be shown, or facts stated from which it could 
be deduced by the court; and also the price in money for 
which they were purchased at the sale, which is sought to be 
impeached. The mere opinions of the witnesses, unsupported 
by facts, cannot satisfactorily enlighten the mind of the court. 
Rorer on Jud. Sales, $$ 1086-1095. 

The averments as to the alleged defects in the advertise- 
ment by the sheriff, and in the notice given by bim to the 
defendant in execution, present mere irregularities, which 
are not shown by the record to be accompanied with results 
manifestly injurious to appellant. Without such proof of 
injury, they do not authorize the sale to be vacated.—Ray’s 
Adm'r v. Womble, 56 Ala. 32; Ware v. Bradford, 2 Ala. 676. 

The exclusion of the affidavit of the appellant, Holly, 
was not erroneous. The statute authorizes all affidavits, 
required in the commencement or progress of any suit or 
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judicial proceedings, to be taken without this State, only be- 
fore commissioners appointed by fhe governor of this State, 
any judge or clerk of a Federal court, any judge of any 
court of record, or notary public, who shall certify under 
their hands and seals of office, if any.—Code, 1876, § 550. 

There is nothing to prove the fact that the County Court 
of Escambia county, in the State of Florida, is a court of 
record, the certificate of the county judge failing even to aver 
it. We cannot judicially take notice of such facets existing 
in foreign jurisdictions. 

We cannot see, in view of these principles, that there is 
any error in the judgment of the lower court in refusing to 
set aside the sale, and the judgment is affirmed. 


Brewer v. Browne. 


Bill in Equity for Partition of Lands. 


1. Partnership; presumed equality of partners.—In the absence of aver- 
ment and proof to the contrary, as to the terms of the partnership, the 
several partners are presumed to be equal. 

2. Purchaser from partner; when chargeable with notice of partie rship. 
When lands are bought by a partnership, and conveyed to tt by name, 
a purchaser from one of the individual partners is chargeable with no- 
tice of the state of the title, and of the rights of the other partners. 

3. Lands hought with partnership funds, and conreyed to partnership by 
name.—The English rule seems to be, that when lands are bought with 
partnership funds, and for partnership purposes, and the title taken in 
the name of the partnership, a court of equity will treat them as per- 
sonalty for all purposes; but the better considered American decisions 
hold, that such lands are to be treated as personalty until the purposes 
of the partnership are accomplished, and then as realty with the attrih- 
utes of a tenancy in common. 

4. Same.—When lands are bought with partnership funds, and the 
title taken in the name of the partnership, a court of equity will con- 
vert them into personalty, and utilize them as such, even to their con- 
sumption, in the payment of the partnership debts and liabilities, and 
in the adjustment and settlement of the accounts of the partners (nter 
sese; but, when these ends have been accomplished, whatever is left 
remains realty, and is held by the partners (or their heirs) as tenants in 
common. 

5. Settlement of partnership accounts; when barred.—When a partner- 
ship has been dissolved, and neither partner has taken any steps to 
bring about a settlement for more than six years after the last known 
partnership transaction, the right to have an account and setttlement of 
the partnership dealings is barred. ; Aa, 

6. Presumption as to payment of partnership debts.—When a bill is 
filed for the partition of lands between the heirs of deceased partners, 
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more than ten years after the death of both partners, and there is no 
proof of any partnership dealings for several years before their deaths, 
nor of any outstanding debts, the court will presume that all the debts 
“are paid, abandoned, or barred.’’ 

7. Possession between tenants in comnon.—The possession of land by 
one tenant incommon is, inlaw, the possession of both; and it does not 
become adverse, until he ousts his co-tenant, or successfully refuses to 
let him occupy. . 

8S. Widow's right of dower in partie rship lands; parties to bill for par- 
tition.—The widow is dowable of an undivided share of lands belonging 
to a dissolved partnership, of which her husband was a member, after 
the partnership debts have been paid, and the partnership accounts set- 
tled; and having this right,-she may join with his heirs in a bill for 
partition of the lands. 

9. Objections to evidence; when available on error.—This court will not 
consider objections to evidence, to which the attention of the chancellor 
does not appear to have been called. 

10. What errors are available.—A party connot complain of errors 
which are not prejudicial to him, though they may be injurious to 
another. 


Wess & Turwi er, for appellant. 


CoLemaANn & SEAY, contra. 


AprrEaL from the Chancery Court of Hale. 

Heard before the Hon. CuarLes TURNER. 

STONE, J.—J. Tanner Browne and Theron Browne were 
brothers, and partners and dealers in general merchandise. 
Their partnership dated from 1850, or before that time, and 
terminated about the close of the war. There is an admis- 
sion of counsel that it was dissolved in 1861. There is 
neither averment nor proof that the interests of the respec- 
tive partners were unequal. We must, therefore, presume 
they were equal partuers. During the continuance of the 
partnership, several parcels of real estate were purchased, 
paid for with partnership effects, and the titles taken in their 
partnership name—at one time J. 'T. Browne «& Co., and later, 
T. Browne & Co. There is neither averment nor proof that 
there was ever any settlement of the partnership accounts 
between the partners, but the averment is that none ever 
was made. The heirs of each partner, parties to this suit, 
claim that on a just settlement, if one could be had, the other 
partner would be found indebted to their ancestor. There is 
no proof as to how the account between them would stand, 
and, for reasons hereafter stated, it will be seen that, at no 
time since the death of the respective partners (which took 
place before this bill was filed), could a settlement be made. 
As we have said, the titles to the lands purchased were taken 
in the partnership name that was being used when the seve- 
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ral purchases were made. [It is neither averred nor attempted 
to be proved that the lands were bougbt to be used in their 
partnership business. From the character of the real estate 
purchased, and from the silence of the record as to the pur- 
pose of the purchase, we think the presumption is that they 
were made as an investment, or as a means of collecting 
their dues. 

In August, 1874, J. T. Browne died, and in October next 
succeeding, Theron Browne died, each intestate. Each left 
heirs, and J. T. Browne left a surviving widow, Sarah F. 
Browne. In 1870, Theron Browne, by mortgage or trust 
deed, with power of sale, conveyed some of the lands so pur- 
chased to a trustee, to secure a debt he individually owed to 
Leroy Brewer & Co.; and on the 19th June, 1875, the trustee 
sold the lands under the power. Leroy Brewer & Co. became 
the purchasers, and received a deed from the trustee. The 
present bill was filed 29th September, 1875, by the widow 
and heirs of J. Tanner Browne, against the heirs of Therom 
Browne, and Leroy Brewer & Co. The purpose of the bill 
is to obtain partition of the lands. The bill avers, substan- 
tially, the facts above set forth; avers that there had been no 
partnership dealings, for more than six years before either 
of the partners died ; that no settlement could now be had, 
because Theron Browne had last had charge of the books, 
and they were lost or destroyed ; that no settlement could 
now be had, because a bill for the purpose would be defeated 
by the statute of limitations of six years; that all the part- 
nership debts had been paid, and that nothing remained now 
but to make partition of the lands between the heirs of the 
respective parties, as tenants in common. 

It is not contended that Leroy Brewer & Co. are to be 
favored as bona fide purchasers without notice, or that they 
occupy auy better position than the heirs of Theron Browne 
would, if they were sole defendants. The chain of title 
under which Theron Brown claimed, showing that the title 
was made to a partnership, of which he was a member, any 
person purchasing from him will be charged with a knowl- 
edge of all that an investigation of his chain of title would 
have led to.—Dudley v. Witter, 46 Ala. 664. Leroy Brewer 
& Co. must, therefore, be charged with knowledge that 
Theron Browne was not the entire owner of the lands, but 
that they belonged to the partnership. 

The questions, to what extent lands purchased with part- 
nership moneys, or partnership effects, become themselves 
partnership effects, and whether they are to be treated as 
personalty or realty, have been very much discussed, and the 


rulings upon them have not been uniform. We deem it un- 
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necessary to announce what would be the rule, where lands 
were purchased with the funds of the partnership, for the 
uses of the partnership, aud were so used. A majority of 
the American courts have not followed the English rule, 
which seems to be, that lands thus circumstanced are, in 
equity, treated as personalty, for all purposes, even to the 
succession or devolution of the property. The better con- 
sidered American decisions hold, that lands thus held are 
treated as personalty until the purposes of the partnership 
are accomplished, and that then they become realty, with 
the attributes of a tenancy in common, The case before us, 
as we have shown, is not of thisclass. Here, it is not claimed 
that the lands were bought or used for partnership purposes, 
Being bought with partuership money, they can, in equity, 
be converted into personalty, and utilized as such, even to 
their consumption, first, in the payment of the partnership 
debts and liabilities, and, second, in the adjustment and set- 
tlement of the accounts of the partners infer sese. These 
ends accomplished, whatever is left remains realty, owned 
and held by the partners as tenants in common of real estate. 
Lang v. Waring, 1T Ala. 145; Anvdteews v. Browa, 2L Ala. 
437 ; Lang v. Waring, 25 Ala. 625; Ware v. Owens, 42 Ala. 
212; Caldwell v. Parmer, 56 Ala. 405; Parsons on Partner- 
ship, 373; Stery on Part. $ 92, and note 2. In the case of 
the Bank of Louisville v. Hall, 8 Bush, 672, the court referred 
to a former case, in which they had held the English rule as 
to realty bought and used for the purposes of the partner- 
ship. They added, that because “the lots in contest were 
not used for partnership purposes, and as a means of contin- 
uing, facilitating and enlarging the business, or even for any 
one of these objects, {they were] consequently not within the 
rule prescribed in the case referred to, and [were] not im- 
pressed with the characteristics of personal property.” We 
hold that, for the purposes of this suit, the lauds in contro- 
versy must be treated as real estate. 

It is contended for appellants, first, that the present bill 
should not be entertained, because it does not pray a settle- 
ment of the partnership accounts. We think the bill states 
and shows a sufficient excuse for omitting this prayer. It is 
shown the partnership was dissolved ten years before the 
death of either of the partners, and eleven years before this 
bill was filed. No partnership dealings after the dissolution 
are either averred or shown, except a payment of some part- 
nership debts with partnership effects, which was more than 
six years before the death of either partner. In addition, 
the loss or destruction of the partnership books is shown ; 
both partners are dead, and a settlement had become impos- 
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sible when this bill was filed. When neither partner had 
taken any steps to bring about a settlement for more than 
six years after the last known partnership transaction, we 
hold that the right to claim and have an account and settle- 
ment of the partnership dealings is barred.—Brad/ord v. 
Spyker, 32 Ala. 134. 

It is contended for appellants, in the second place, that 
although the bill avers that all the debts of the partnership 
have been paid, this averment of the bill is not proved. 
The widow of J. T. Browne testifies that, about the close of 
the war, all the partnership debts were settled except two or 
three hundred dollars. This bill was filed eleven years after 
dissolution. It is now seventeen years. Weare not informed 
of any claims by creditors, and we feel justified in presum- 
ing all the debts are paid, abandoned, or barred. 

We come then to the conclusion, that all inquiry into the 
partnership dealings is precluded, that all claim or right to 
have the lands treated as partnership effects, and applied to 
partnership wants is barred, and that there is no longer any 
occasion or right, by bill or otherwise, to alter or disturb 
their status as real estate. The lands, then, in this proceed- 
ing, must be treated as real estate, owned by the contending 
parties as tenants in common. 

Possession by one tenant in common, is the possession of 
both, and does not become adverse, unless he oust the co- 
tenant, or refuse successfully to let him occupy.— Newbold v. 
Smart, at present term. There is nothing in the facts of 
this case to bar the right of appellees to have partition, for 
there is nothing to show that Theron Browne ever held ad- 
versely to J. T. Browne. 

The purpose of the present bill is to obtain partition. 
Mrs. Sarah. F. Browne, widow of J. T. Browne, is directly 
interested in this question, because she is dowable of the 
part which shall beallotted to the heirs of her deceased hus- 
band. In Coles v. Coles, 15 John. 319 (a proceeding for par- 
tition), the court said: “ But, suppose the husband seized as 
tenant in common, the right of dower is correspondent ; it 
can be in an undivided share only, and a partition must be 
made before the dower can be assigned. May not the widow, 
having no interest but that of dower, be a necessary party in 
partition, when the object is merely to sever the tenancy in 
common, in order to have her dower afterwards assigned? I 
incline to think she may, and ought to be a party to the par- 
tition in the latter case.’—Freeman on Co-tenancy , $$ 472, 
118. Mrs. Browne was directly interested in the question of 
partition, and on the same side with her children, the heirs 


of J. Tanner Browne. The rule is admitted, that all com- 
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plainants must be entitled to relief, or none can obtain it. 
1 Brick, Dig. 759, $$ 1634 e¢ seg. It is not necessary, how- 
ever, that the relief shall be co-extensive, if it be common, 
and extend to the main purpose of the bill.— Harbin v. Pope, 
10 Ala. 493 ; Wall v. Fairley, 73 N. C, 464. 

It is objected for appellants, that the Chancery Court im- 
properly admitted the proof tending to show the Daniel lot 
was part of the lands purchased by the partnership, and 
held in common. The testimony offered consisted of a deed 
bearing the name of Anders, sheriff, and the parol proof of 
the witness Frierson that T. Browne & Co. bought that lot at 
sheriff's sale. If this testimony had been properly objected 
to in the court below, and the objection had been overruled, 
it would probably work a reversal of this cause. But the 
objection relied on is insufficient. It consists of objections 
taken to the interrogatory before crossing it, and a memo- 
randum by the register, on the note of the testimony, and at 
the foot of complainants’ offering, “ subject to exceptions,” 
and “ all of said deeds subject to exceptions.” No written 
Specifications or exceptions were filed, and it does not appear 
that the chancellor’s attention was ever called to the ques- 
tion. We cannot consider this assignment.—l Brick. Dig. 
776, § 31. 

It is contended further for appellants that, under Gewin’s 
testimony, J. T. Browne’s heirs should have been charged 
with $1,000, received by him for 200 acres of land sold by 
him. The witness gives no date of this transaction. For 
aught that appears, this sale may have been made before the 
partnership was dissolved, and may have been settled by the 
parties between themselves. At all events, it is not shown to 
have occured within six years, and therefore is not entitled to 
any consideration at our hands. 

If the chancellor improperly ordered dower to be allotted 
to the widow out of lands which should fall to the complain- 
ants in partition, that isa question which can not affect appel- 
lants, and they will not be heard to assign it as error.— Ma- 
gruder v. Campbell, 40 Ala. 611; Walker v. Jones, 23 Ala. 448. 

Affirmed. 
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Rice’s Adm’r wv. Rice. 


Action en Common Counts, with Special Count on Writing as 
Promissory Note. 


1. Promissory note defined.—A promissory note is a written prom- 
ise to pay money; and although it is not necessary that the word 
promise should always be used, other words of equivalent import arc 
requireck 

2. Whether writing is testamentary or not.—A will, or testamentary 
paper, is necessarily ambulatory and revocable during the life of the 
maker; and in deternvining whether a written instrument is a will, the 
controlling question is as to the intention of the maker—whether he 
intended that any estate or interest should pass before his death; and 
this intention is to be ascertained, not only from the writing itself, but 
from the light of attendant facts and circumstances. 

3. Writing construed, and held neither note nor will, but nudum 
pactum.—A writing in these words, ‘* Be it none all men by these pres- 
ents that I, B. 2., do sertify that I give the girle Mary R. the sum of 
$500 at my death, pable one/y after my death to the said Mary R. onela 
to the said Mary R., and I hereby forwarne evry persones or person for 
traden for said note pable after my death, this the (1) firste of february 
the 1873;”’ signed by the maker, but without attesting witnesses, and 
delivered to the said Mary R.,—is neithera promissory note, nor a testa- 
mentary paper, bu* is merely nudum pactum; and will not support an 
action, unless shown to be founded on a valuable consideration. 


Appeal from the Cireuit Court of Greene. 

Tried before the Hon. Lurner R. Sairu. 

This action was brought by Mary Rice, a freed-woman, 
against Benjamin E. Richardson, as the administrator of the 
estate of Boykin Rice, deceased ; and was commenced on the 
17th August, 1878. The original complaint contained only a 
single count, claiming $164 for work and labor done by plain- 
tiff for defendant’s intestate during the years 1873, 1874, 
1875, 1876, and 1877; but an amended complaint was filed, 
claiming $500 “due on the 13th day of May, 1877, by a con- 
tract, or writing obligatory, made by the defendant’s intestate 
on the Ist February, 1873, and payable to the plaintiff,” 
which was set out, in these words: ‘“ Alabama, Greene Co’ty, 
be it none all men By these presents that I, Boykin Rice, do 
sertify that I give the girle Mary Rice the sum of $500 hun- 
dred dollars at my death, pable onely after my Death to the 
said Mary Rice, pable onela to the said Mary Rice, and I here 
forwarne every persones or person for traden for said note 
pable after my death, this the (1) /firste day of february the 
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1873 ;” signed, “Boykin Rice.” The amended complaint, 
after setting out this instrument, alleged that said Boykin 
Rice died on the 13th May, 1877 ; “that said sum of money, 
with the interest thereon, is due and unpaid, and is claimed 
by plaintiff.” The defendant objected to the allowance of 
the amended complaint, “ because it does not show any 
cause of action; and because the writing therein set out is 
testamentary in its character, and said amended count does 
not show that said writing was attested, or had been admitted 
to probate as required by law.” The court overruled these 
objections, and allowed the amended complaint to be filed ; 
and the defendant then demurred to it, assigning the same 
objections as grounds of demurrer; which demurrer being 
overruled, he pleaded to it—Ist, non assumpsit ; 2d, want of 
consideration ; 3d, that said writing, as set out in said count, 
gives no right of action. 

On the trial, as the bill of exceptions shows, the plaintiff 
having offered in evidence the said paper writing, in the 
words above set out, the defendant objected to its introduc- 
tion, “ because it shows on its face that it is without consid- 
eration ; and because it shows on its face that it is of a testa- 
mentary character, and was not witnessed, nor probated, as 
required by law.” The court overruled these objections, and 
allowed the writing to go to the jury as evidence; and 
charged the jury, “ that the effect of said paper, or instru- 
ment of writing, is that of a valid obligation, or promise to 
pay, and imports a consideration, and that the plaintiff is 
entitled to recover the sum of money named therein, with 
interest thereon from the death of the defendant’s intestate.’’ 
To this charge the defendant excepted, and also to the admis- 
sion of the writing as evidence; and he now assigns these 
rulings as error, with the adverse rulings of the court on 
the pleadings, as above stated. 





KE. Moraan, for appellant. 
SNEDECOR, CockrELL & HEAD, contra. 


SOMERVILLE, J.—A promissory note may be defined to 
be, a written promise to pay money; and while the word 
“promise ” need not be used, words of equivalent import are 
required, the fair construction of which would be tantamount 
toa promise, express or implied—1l Parsons B. & N. 14, 25; 
Fleming v. Burge, 6 Ala. 373. 

The instrument sued on in this case is, in the body of it, called 
a “note.” It purports to be a yi/t of five hundred dollars, 
payable “ after the death” of the maker. Words are used 
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seeking to prohibit the transfer or assignment of it to any 

third person. It is not, strictly, a promissory note ; for there 

is no promise to pay, or words of similar force and meaning. 

Nor do we clearly see how it can be construed to be testa- 
mentary in its character. A will has been defined to be, “an 
instrument by which a person makes a disposition of his 
property, to take effect after his decease, and which is in its 
own nature ambulatory and revocable during his life.” 
1 Jarm. on Wills, 1. Where, however, a paper is, on its face, 
imperfect and equivocal, the presumption is always against its 
operating as testamentary, unless it is made clearly to appear 
that it was executed animo testandi, or being intended by the 
maker to operate as a posthumous dispositon of his estate. 
1 Redf. Law Wills, 170-2. But courts have inclined to solve 
many doubtful cases, by giving such instruments a testa- 
mentary effect, where it was necessary in order to prevent the 
entire defeat of their legal operation ; and such has been the 
current of our own decisions.—Kinnebrew v. Kinnebrew, 35 
Ala. 628; Gilham v. Mustin, 42 Ala. 365. 

The controlling question, in such cases, seems to be, 
whether the maker intended that any inferest or estate what- 
ever should vest before his death, and upon the execution of 
the paper.—Gilham v. Mustin, 42 Ala. 365; Wall v. Wall, 
30 Miss. (1 Geo.) 91. The intention of the maker is the key 
of all interpretation, however irregular the instrument may 
be in its form, or however inartificial in its expression. But 
this intention may be ascertained, not only from the writing 
itself, but from the light of attendant facts and circumstances. 
Hallv. Burkham, 59 Ala. 349; Me Guire v. Bk. Mobile, 42 Ala. 589. 

The instrument sued on was delivered by the maker, pre- 
sumptively, during his life-time, thus vesting an interest in 
the appellee. If has no attesting witnesses, and can not 
operate as a will, thus widely differing from the one decided 
to be a will in Kinnebrew v. Kinnebrew, 35 Ala. 628. 

It is correct, as a general rule, that a promissory note, in 
ordinary form, imports, prima facie, a legal consideration ; 
yet this presumption can not be held to prevail, where the 
instrument, on its face, purports to be a gift in the nature 
of a legacy, which is the character of the one under consid- 
eration. It is obviously a nudum pactum, in the absence of 
any extrinsic evidence of a valuable consideration, and is no 
more a ground of action than a voluntary promise to deliver 
a chattel as a mere gift.—Copp v. Sawyer, 6 N. H. 386 ; Pear- 
son v. Pearson, 7 Johns. Rep. 26. 

The court below erred in its construction of this instru- 
ment; and the judgment must, for this reason, be reversed, 


and the cause remanded. 
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Glover v. Love, 


Bill in Equity by Assignee in Bankruptcy toset aside Fraudulent 
Conveyance by Bankrupt. 


1. Jurisdiction of State and Federal courts.—The general principle is, 
that where jurisdiction may be conferred on the courts of the United 
States, congress possess the power to make it exclusive, where it is not 
expressly made so by the constitution itself; but, if exclusive jurisdic- 
tion be neither express norimplied, the State courts have concurrent jur- 
isdiction whenever, by their own constitution and laws, they are com- 
petent to take it. 

2. Suits by assignee in bankruptey.—Since June 221, 1874, when the 
Revised Statutes of the United States become operative, exclusive jur- 
isdiction of all suits by an assignee in bankruptcy, for the recovery of 
assets belonging to the bankrupt’s estate, is vested in the Federal courts 
(§$711, 4972); except that, under the provisions of an amendatory law, 
adopted on the same day (18 U.S. Statutes at large, 178), the Bankrupt 
court may authorize the assignee to sue in a State court for the recovery 
of a debt not exceeding $500; and any suit brought by him in a State 
court, Without such permission or direction, is without the jurisdiction 
of the court. 


ArpEaL from the Chancery Court of Hale. 

Heard before the Hon. CHanLes TURNER. 

The opinion of the court in this case states all the material 
facts. The chancellor overruled a demurrer to the bill for 
want of equity, on the ground that the court had no jurisdic- 
tion of the case; but, on final hearing, on pleadings and 
proof, he dismissed the bill; and his decree dismissing it is 
now assigned as error. 


Jas. E. Wes, for appellant. 
Tuos. SEayY, contra. 


SOMERVILLE, J.—This is a bill in equity filed by John 
M. Glover, as the assignee in bankruptcy of John E. Love, 
to set aside a conveyance of property, made by the bankrupt 
to his wife, Irene H. Love. The conveyance is sought to be 
vacated, on the ground that it was voluntary, and therefore 
fraudulent and void; and for the further reason, that it was 
executed in fraud of the provisions of the bankrupt law of 
1867. 

The objection is raised by demurrer, that the courts of the 
United States have exclusive jurisdiction of the case, and that 
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the State courts cannot take cognizance of it, unless in the 
contingency, and under the circumstances, prescribed by the 
bankrupt law itself. It is argued, that the failure of the 
Bankrupt court to direct or authorize the assignee to file the 
bill, and the further fact that the sum in controversy exceeds 
five hundred dollars, are each fatal to the jurisdiction of the 
Chancery Court. The bill was filed in September, 1877. 

Prior to the adoption of the Revised Statutes of the United 
States, which was in June 22, 1874, the State courts were 
not prohibited from entertaining jurisdiction, concurrent 
with the courts of the United States, in all actions author- 
ized to be brought by an assignee for collection of the assets 
of the bankrupt.— Barnard v. Davis, 54 Ala. 565; Bradley v. 
Hunter, 50 Ala. 265; Claflin v. Houseman, 93 U.S. 1380; Cook 
v. Whipple, 55 N. Y. 150; sett v. Stuart, 80 Ill. 404; Cogdell 
v. Exum, 69 N. C. 464. 

But, since that date, section 711 of the Revised Statutes 
makes the jurisdiction, which is vested in the courts of the 
United States, to be exclusive of the courts of the several 
States. This jurisdiction is made, by the sixth sub-division 
of said section, to include “all matters and proceedings in bank- 
ruptey.” The jurisdiction, furthermore, which is conferred 
upon the District courts, as courts of bankruptcy, is specially 
made to ex‘end to the collection of the assets of the bank- 
rupt.—U. S. Rev. Stat. $4972, p. 968. 

On the same, date with the adoption of the Revised Statutes, 
June 22, 1874, an amendment was enacted by Congress to 
the bankrupt act of 1867, adding the following words to sec- 
tion 1: “Provided, That the court having charye of the estate of 
any bankrupt may direct that any of the legal assets or debts of 
the bankrupt, as contradistinguished from equitable demands, 
shall, when such debt does not exceed five hundred dollars, be 
collected in the courts of the State where such bankrupt resides, 
having jurisdiction of claims of such nature and amount.” 
U.S. Stat. at Large, vol. 18, part 3, p. 178; Laws of U.S. 
p- 210, $2. 

The general principle is, that where jurisdiction may be 
conferred on the Federal courts, Congress possesses the 
power to make it exclusive, where it is not expressly made so 
by the constitution itself. But, “if exclusive jurisdiction be 
neither express nor implied, the State courts have concur- 
rent jurisdiction whenever, by their own constitution | and laws], 
they are competent to take it.’—Claflin v. Houseman, 
93 U.S. 180, 186; Ee parte Me Niel, 13 Wall. 236 

The effect of the foregoing amendment, and other existing 
provisions of the bankrupt act, we think, is to confer exclu- 
sive jurisdiction upon the Federal courts, of all actions 
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brought by an assignee for the recovery or collection of the 
assets of the bankrupt, unless within the operation of the 
exceptions created by the amendment. If within the class 
of cases excepted, a suit may be brought in a State court, 
when the assignee is directed to do so, by the court having 
charge of the bankrupt’s estate. It is sufficient to say that . 
this suit was commenced in the Chancery Court by the 
assignee, so far as the record discloses, without the permis- 
sion or direction of the Bankrupt court; and this fact is fatal 
to the jurisdiction, without regard to any question as to the 
amount in controversy. Whether the valuation of $500 is 
designed, by the terms of the amendment, to be confined to 
the debts of the bankrupt, or cau be made to include all his 
legal assets, is a question not necessary to be here decided. 
These views are fully sustained by the following authorities. 
Dodd v. Hammock, 59 Ga. 403; Sherwood v. Burns, 58 Ind. 502; 
Olcott v. MacLean, 17 N. Y. (10 Hunn) 277. The only case 
to which our attention is directed, holding the contrary view, 
is that of Goodrich v. Wilson, 119 Mass. 429, the doctrine of 
which we do not approve. 

The Chancery Court having no jurisdiction of the subject- 
matter of the suit, there is no error in the decree of the 
chancellor dismissing the bill. 


Affirmed. 


Childers v. Bowen & Walthall. 
Action on Common Money Counts. 


1 Ageney; transactions between agent and third person having knowl- 
edge of agency.—When an agent has money belonging to his principal, 
with power to lend it out, or to use it for the benefit of his principal in 
the purchase of supplies; and he lends it to a person who has knowl- 
edge of the agency, and of the ownership of the money; the borrower 
can not allow the agent, in payment of the loan, to purchase supplies 
for his own consumption ; and if he does so, he is chargeable as a trustee 
in invitum, and liable to an action for money had and received at the suit, 
of the principal. 


ArpEAL from the City Court of Selma. 

Tried before the Hon. Jona. Haratson. 

This action was brought by J. O. Childers, against the part- 
ners composing the late firm of Bowen & Walthall; and 
was commenced on the 5th April, 1877. The original com- 
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plaint contained the common money counts, claiming, $844.50 
as due by account on the 26th September, 1874, on an account 
stated on that day, and for money had and received on the 
Ist November, 1873; and an amended complaint was filed, 
claiming $844.50 as due on an account stated on the Ist 
November, 187%. A bill of particulars, furnished on demand, 
stated that the action was brought “to recover the proceeds 
of about thirteen bales of cotton, delivered to the defendants 
by George A. Mason, for and on account of the plaintiff, in 
the fall of 1873, prior to lst November, and sold by them on 
the lst November, 1873, for the net amountof $844.50.” The 
defendants pleaded the general issue, and the cause was tried 
on issue joined on that plea. 

On the trial, as the bill of exceptions shows, the parties 
waived a jary,and submitted the case to the court for decision. 
The plaintiff adduced evidence tending to show “that he 
was, in 1872-3, an invalid, and unable to attend to his own 
business; and that N. Tate was his general agent, and 
attended to all his business during that period ;” and said 
Tate thus testified, as a witness in his behalf: “The plain- 
tiff and George R. Mason were interested in farming together 
in the spring of 1873; but, not liking this arrangement, I 
closed it out by taking said Mason’s note for $844.50, with a 
mortgage on his crop to secure the same. Bowen & Wal- 
thall were Mason’s commission-merchants. Walthall asked 
me, in the summer of 1873, how Mason was going to run, he 
being my son-in-law. I told him that I had loaned Mason 
the amount of the Childers money. I agreed to loan it to 
them. He said it was all right. I told him, at that time, 
that [ held the mortgage for plaintiff. The cotton was grown 
by Mason, and was delivered by him to Bowen & Walthall 
in the fall of 1873. Walthall said he could get seventeen 
cents for the cotton. I told him tosell at discretion; but he 
held on, and sold for thirteen cents. Walthall acknowledged 
that the defendants were accountable for the whole debt 
($844.07), and agreed to account for that sum, with interest 
from the lst January, 1874, when the cotton was sold, although 
it did not sell for that amount. Walthall said he took said 
cotton from Mason to pay said debt, and assumed the debt, 
and acknowledged having received the cotton in the fall of 
1873.” The note of Mason was not produced, but the mort- 
gage was, which was dated April 20, 1873, and which recited 
that Mason had “borrowed from N. Tate, for J. O. Childers, 
one thousand dollars, more or less, by promissory note bear- 
ing date January 1st, 1873; said money to be advanced, at 
divers times, to purchase supplies to run my crop this year.” 
* Walthall, one of the defendants, thus testified as a witness 

VoL. LXVIUL. 
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in their behalf: “Bowen & Walthall reeeived the cotton in 
question from Mason, and sold itas his commission-merchants, 
in his name, and on his account, and carried the proceeds to 
his credit on their books. As commission-merchants of said 
Mason, they held a second mortgage on said cotton. I had 
been infor med by Mason and Tate, some time during the 
year 1873, that Mason owed Tate, as agent for Childers, 

844.50, on account of moneys which Tate, as such agent, 
had loaned Mason, and that a mortgage on the cotton had 
been taken by Tate to secure the payment; and it was 
agreed between them and Bowen & Walthall that Bowen & 
W althall should account to Tate for that sum. Afterwards, 
according to that understanding, Bowen & Walthall charged 
Mason, and credited Tate on their books, with that sum. At 
the time this arrangement was entered into, and the cotton 

was received, Tate did not owe Bowen & Walthall any thing. 
It was the understanding between Tate and Bowen & Wal- 
thall that this money should be put and remain on their books, 
at interest, to the credit of Tate, and that Tate could draw 
on the fund, and that he and Childers would get groceries 
from them. Tate said he would give Childers orders on it; 
and when Childers obtained goods on such orders, they were 
to be charged to Tate, and the bill rendered to him, with the 
words on it ‘Fur J. O. ( ‘hilders, so as to designate the items 
of account for Childers. Afterwards, Tate did draw on said 
fund, and obtained goods, and gave orders to Childers, in all 
amounting to $1,267.14. Childers in person brought orders 
from Tate on this fund, and bills of the goods furnished on 
said orders were, in accordance with instructions from Tate, 
returned to him by the hands of said Childers, or were 
delivered to Childers for Tate.” A copy of the account of 
Bowen & Walthall against Tate was produced, showing goods 
furnished to the amount of $1.267.14, and a balance of 357.58 
in Tate’s favor, after crediting him with $844.50 as the pro- 
ceeds of the sale of cotton received from Mason ; and their 
books of original entries, corresponding with this account, 
and some of the orders drawn by Tate in favor of Childers, 
were also produced. Walthall further testified, “that the 
account on their book was always kept in the name of Tate, 
and the bills were rendered in his name; that Bowen & Wal- 
thall never had any account or other transaction of any kind 
with Childers, and his name nowhere appears on their books, 
either as debtor or creditor ; that they only knew Tate in the 
transaction, and charged every thing to him, whether ordered 
for himself or Childers : ; and that no objection to this course, 
by either Childers or Tate, was made while the transactions 
were going On. 








224 SUPREME COURT (Dec. Term, 
[Childers v. Bowen & Walthall. ] 


Tate being insolvent, the defendants claimed a credit for 
the full amount of their account against him, against their 
liability for the $844.50, the proceeds of sale of the cotton ; 
while the plaintiff, admitting that he had received goods to 
the amount of $473.87 on the orders of Tate, claimed judg- 
ment against the defendants for the balance of such proceeds. 
On all the evidence adduced, which the bill of exceptions 
purports to set out in full, the court rendered judgment for 
the defendants; to which judgment the plaintiff excepted, 
and which he now assigns as error. 


Wauirre & Wurre, for appellant. 
Brooks & Roy, contra. 


STONE, J.—For a proper determination of this ease, it is 
only necessary that we go back to the time when the money 
sued for was deposited with Bowen & Walthall. It is not 
denied, and, under the evidence, can not be denied, that the 
money deposited was the property of the plaintiff, Childers, 
and that Bowen & Walthall knew it. They received the 
money, or, rather, the right to use it, from Tate, the agent of 
Childers, but they received it as Childers’ money. Tate, the 
agent, had, the year before, lent the money to Mason, acting 
in the matter as the agent of Childers; and the money was 
repaid to him through Bowen & Walthall. They knew the 
cousi leration of the indebtedness—knew it belonged to Chil- 
ders, and knew that in the loan and collection Tate was act- 
ing only as the agent of Childers. This being the case, no 
matter how general or large the powers of Tate may have 
been, they were oniy the powers of an agent, and conferred 
on him no ownership in the money. His powers, in the 
absence of express authority therefor, were to ewploy the 
money for the benefit of his principal, not for his own use or 
benefit. He could, as the testimony tends strongly to show, 
lend the money, or employ it in purchasing supplies for his 
principal. He could collect, and effect a further loan, if nec- 
essary. But, as general agent, without express authority 
from his principal, he could not extinguish or absorb the 
debt, in the purchase of supplies for his own consumption. 
This, on his part, would be a violation of the trust and con- 
fidence repared in him; and parties dealing with him, know- 
ing the ownership of the money, and his relations to it, 
became participants in his breach of duty, and must make 
good his default, which they have thus aided in creating. 

Tate held the money in trust for Childers, and when he 


employed it for his own private purposes, he committed a 
Vou LXxvu. 
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breach of the trust; and when Bowen & Walthall, with 
knowledge of the trust, aided him in the breach, and thus 
appropriated the trust money, they placed themselves in 
Tate’s shoes—made themselves trustees in invitum, and an 
action for money had and received will lie against them. 
Swoope v. Trotter, 4 Por. 27 ; Van Hoose v. Bush, 54 Ala. 342; 
Shelton v. Carpenter, 60 Ala. 201; Perry on Trusts, $225 ; 
Story on Agency, $$ 127, 228; Story’s Eq. Jur. §$422, 423, 
533, 1257, 1258, 1261 c¢, 1261d; Gullett v. Lewis, 3 Stew. 23; 
Craig v. Ely, 5 St. & Por. 354; Cost v. Genette, 1 Por. 212; 
‘ook v. Bloodgood, 7 Ala. 683. 

What we have said above, must be confined to the facts 
shown in this record. If Childers authorized Tate to use 
this money in the purchase of supplies for himself, or if, 
with knowledge he was so using it, he ratified such use, then 
he can not recover. Of course, proper purchases made for 
Childers were rightful, and defendants are entitled to a credit 
therefor. 

Reversed and remanded. 


Malone & Foote v. Hill et al. 


Bill in Equity by Heirs and Administrators of Deceased Mort- 
gagor, for Redemption, Account, and Cancellation of Mort- 
gage. 


1. A ppotntine wl of administrator ad litem; constitutionality of statule 
cuthorizing.—When a decedent’s estate is interested in a suit pending 
in the Chancery Court, and there is no regular personal representative, 
the court is authorized, and it is its duty, to appoint a special adminis- 
trator ad litem (Code, § 2625); and the statute conferring this power is 
not violative of any constitutional provision or principle, although the 
Probate Court has exclusive jurisdiction of the grant of administration 
on the estates of deceased persons. 

> Mortgagee "s liahility for proces ds of crop paid over without adminis- 
tration on estate of deceased mortgagor.—A commission-merchant, receiv- 
ing for sale cotton belonging’to the estate of the deceased mortgagor, the 
proceeds of which should be applied asa payment on his mortgage debt, 
acts at his peril in paying the money to a distributee of the estate who 
has not qualified as administrator, to enable him to make a crop on the 
lands the next vear. 


ArreaL from the Chancery Court of Wilcox. 
Heard before the Hon. CHarLes TURNER. 
The bill in this case was filed by the personal representa- 


(19) 
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tives and heirs at law of Mrs. Sarah Bryan, deceased, against 
Malone & Foote, commission-merchants doing business in 
the city of Mobile, and against the heirs and distributees of 
the estate of Joseph H. Bryan, deceased; and sought an 
injunction of a sale under a mortgage executed by Mrs. 
Bryan to said Malone & Foote, an account and redemption, 
and the cancellation of the mortgage. The mortgage, a copy 
of which was made an exhibit to the bill, was dated the 20th 
February, 1869; purported to be given to secure the pay- 
ment of a promissory note for $726.65, of even date with the 
mortgage, and payable ten months after date ; and conveyed 
a tract of land containing about 560 acres, with power of sale 
on default. The mortgage recited that the lands “ did 
belong to the estate of Henry W. Bryan, deceased, and were 
conveyed to the said Sarah Bryan by the heirs of said Henry 
W.;” but Mrs. Bryan owned only an undivided interest of 
five-sixths, the remaining sixth belonging to Sanford T. 
Bryan, one of her children, who was non compos mentis. Mrs. 
Bryan died, intestate, on the 23d September, 1871; and let- 
ters of administration on her estate were granted, on the 23d 
November, 1874, to John R. McDowell and John E. Gullett, 
two of the complainants. Mrs. Bryan left six children sur- 
viving her, as her heirs at law and distributees; three of 
whom were sons (Joseph H., Sanford T., and Leonidas L.), 
and three daughters ; each of them being over twenty-one 
years of age, and two of the daughters married. Sanford T. 
Bryan afterwards died, intestate, unmarried, and without chil- 
dren ; and Joseph H. Bryan died subsequently, leaving a 
widow and four infant children. L. L. Bryan and the three 
daughters joined with the administrators, as complainants in 
the bill, while the widow and children of Joseph H. Bryan 
were made defendants; and the bill prayed that special 
administrators ad litem might be appointed for the estates of 
said Sanford T. and Joseph H Bryan. The mortgaged lands 
were cultivated, during the years 1872, 1873, and 1874, by 
Joseph H. Bryan; and during the years 1875, 1876, and 1877, 
by the administrators of Mrs. Bryan’s estate, or were rented 
out by them. 

The bill alleged that the cotton rgised on the lands during 
the year 1871, or realized from the rents, was received and 
sold by said Malone & Foote after the death of Mrs. Bryan, 
and the proceeds should have been applied as a credit on the 
mortgage debt, being about $416 ; that Joseph H. Bryan cul- 
tivated the lands, during the years 1872-74, “ with the under- 
standing between him and the other heirs, that he would ship 
the rent of each year to said Malone & Foote, to be applied 


by them to the payment of what was due on said note ;” that. 
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he did ship the cotton to them pursuant to this agreement, 
and the balance on the note was thereby discharged in full ; 

that after the death of said Joseph H., the complainants not 
knowing the state of accounts vetween Malone & Foote and 
Mrs. Bryan’s estate, and her administrators asking a state- 
ment of it, Malone & Foote falsely represented that a large 
balance was still due on the debt, and thereby induced the 
administrators to forward to them fifteen bales of cotton. 
The complainants insisted that the mortgage debt was fully 
paid, and a balance due to the estate of Mrs. Bryan; and 
they prayed an account and redemption, an injunction of a 
threatened sale under the mortgage, a cancellation of the 
mortgage, and general relief. 

A guardian ad litem was appointed for the infant defend- 
ants, who accepted the appointment in writing. and filed a 
formal answer for them; and special administrators ad litem 
were appointed to represent tiie estates of Sanford T. and 
Joseph H. Bryan, who also filed formal answers. Malone & 
Foote filed au answer, admitting their receipt and sale of the 
cotton for the year 1871, and. alleging that they allowed 
Joseph H. Bryan to have the use of it to enable him to make 
a crop on the lands during the next year; and they alleged 
that they did this, and also made advances to him during the 
years 1872-74, on the agreement and representation of the 
distributees that he was “cultivating the lands for the benefit 
of the estate. They insisted that a large balance was due on 
the note, and also a large amount for adv ances made for the 
benefit of the estate. 

On final hearing, on pleadings and proof, the chancellor 
held that the complainants were entitled to relief as prayed, 
and rendered a decree accordingly ; and on the statement of 
the account by him without a reference, ascertaining that a 
balance of $103.96 was due to the administrators, he also 
reudered a decree in their favor against Malone & Foote for 
that sum. From this deceee Malone & Foote appeal, and 
here assign it as error; and they further assign as error, that 
the estate of Joseph H. Bryan was not properly represented 
before the court, and that the infant heirs were not properly 
brought in as defendants. 


S. J. Cummine, for appellants. 
Cocuran & Dawson, contra. 


SOMERVILLE, J.—We can see no objection to the man- 
ner in which the heirs of Joseph H. Bryan were brought 
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before the court below. They seem to have been represented 
regularly by a guardian ad litem appointed in accordance 
= the rule of chancery practice No. 26.—Code, 1876, p. 

5. 

So, the estates of Joseph H. Bryan and Sanford T. Bryan 
were represented by administrators ad litem. There was no 
regular administrator or executor of such estates, and it was. 
made the duty of the chancellor to appoint administrators ad 
litem for these particular proceedings, and without requiring 
a bond of them.—Code, 1876, $ 2625. 

We can not sustain the objection urged by appellants’ 
counsel, that this statute is unconstitutional. It may be that 
the Court of Probate possesses the exclusive right, under the 
constitution, to grant letters testamentary, or of administra- 
tion.—Const. 1875, Art. V, $8. But this clause applies only 
to administrators proper, and has no-reference to such as 
are appointed pro hac vice, with no duties incumbent on them 
apart from those relating to the particular litigation or pro- 
ceeding in question. The distinction between the two is too 
manifest for elaborate consideration. 

The crop of cotton raised on the Bryan land, for the year 
1871, belonged to the estate of Mrs. Sarah Bryan; and the 

roceeds resulting from its sale, and in the hands of appel- 
ants, should have been appropriated to the debt due by the 
estate. The appellants acted at their own peril, in permit- 
ting any other person than a regularly appointed adminis- 
trator to draw any portion of this fund. The cotton 
shipped by the administrators of Mrs. Bryan to appellants 
could also only be appropriated in the same way. The chan- 
cellor did not err in so ruling. 

If there be any force in the other objections urged to the 
decree of the chancellor, the assignments of error fail to state 
with sufficient clearness in what the alleged errors consist. 
Sup. Ct. on of Practice, No. 1 ; Code 1876, p. 155. 

med. 
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Taylor v. The Agricultural & Mechan- 
ical Association of West Alabama. 


Billin Equity to cure Defective Execution of Mortgage, and to 
remove Cloud from the Title. 


5. Corporation formed under ge neral laws; power to borrow money 
and mortgage property. —A corporation incorporated under the ‘general 
laws of this State, the lawful plans and purposes of which render nee- 
essary the acquisition of land and the construction of buildings, has the 
power tomake all usual and proper contracts to enable it te obtain loans 
‘of money to be used for these purposes, whether it be by a direct nego- 
tiation on its own paper and security, or by borrowing the credit of 
‘others and employing it in raising money; and such corporation, having 
expressly conferred upon it by statute the capacity to acquire, purchase, 
dispose of, and convey real and personal property, has also the power 
to execute a mortgage on its property to secure suc h loans, or to protect 
and indemnity those whose credit it has borrowed. 

2. Same; ececution of mortgage by ils agents. —Where by the consti- 
tution of such corporation, the board of directors were empowered to 
elect an executive committee to be composed ef three of their members, 

‘who shall be competent te transact any oficial business, unless oth- 

erwise instructed,’’ and such committee, when appointed, were ex- 
pressly authorized by the board of directors to negotiate a loan, and 
generally to transact other business pertaining to the board; but were 
not inhibited from, or instructed against making a mortgage for the 
security of the loan, and they negotiated a loan by borrowing and 
using the credit of other parties, and to secure and indemnify such 
parties, they executed a mortgage on the corporation’s real estate; 
held, that the power to execute the mortgage devolved upon the com- 
mittee, not by delegation from the directors, or as their agents, but by 
operation of the constitution, and as agents of the corporation, and was 
included in the general grant of power to transact any official business. 

3. Evrecution of deed to land by agent; when ineffectual to convey the 
iegal title.—Although a conveyance of real estate may run in the name 
of the principal in its body, and in all its clauses, yet if it is executed 
by an agent in his own name, and not in the name of the principal, 
whether such principal be a corporation, or a natural person, it is not 
the deed of the principal, and against him can have no operation in a 
court of law. 

4. Defi etive execution of deed hy agent; when enforced in equity. —Ina 
court of equity, however, it is well settled, that contracts or convey- 
ances made by an agent having authority, though informally and defect- 
ively executed, are binding on, and will be enforced against the princi- 
pal; and upon this doctrine, a court of equity will impart validity to, 
and enforce a mortgage defectively executed by an agent having author- 
ity to execute it in the name of, andas the act and deed of the principal, 
whether the defective execution is the result of mere inadvertance, or 
whether it is founded in ignorance or mistake of law. 

5. Ratific ation by pr ine ipal of age nt’s act.—It is not essential to arat-" 
ification by a prineipal of the un: iuthorized or defectiv ely executed act 
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of an agent, that it should be expressed in words; but it may be im- 
plied from the acts and conduct of the principal. Such ratification is 
unplied, whenever the acts and conduct of the principal, he having full 
knowledge of the facts, is inconsistent with any other supposition, than 
that of a previous authority, or an intention to abide by the agent’s act, 
though it was unauthorized or defectively executed. 

6. Estoppel in pais; ejfectgof on land in equity.—~In a court of equity, 
an estoppel resting in parol may bind the legal estate in lands. 

7. Ratification by corporation of act of agent; when un estoppel.—A 
loan having been negotiated for a corporation, and to secure it a mort- 
gage made, but defectively executed, on its property by an agent, an 
acceptance by the corporation of the benetits of the transaction, by re- 
ceiving and appropriating to its own uses the money obtained on the 
loan, constitutes a ratification of the agent’s act; and although resting 
in parol, the ratification, in equity, operates as an estoppel on the cor- 
poration from denying the authority of the agent, or the execution of 
the mortgage. 

Ss. Estoppel by ratification of agent's act: when binding on judgment 
creditor of principal.—A corporation having become estopped by its acts 
and conduct from denying the execution of a mortgage by an agent, 
such estoppel is equally binding on a subsequent judgment creditor of 
the corporation, who, having purchased at sheriff's sale the lands con- 
veyed by the mortgage, seeks to eject a purchaser under a power of sale 
contained in the mortgage. 

9. Sale under power in mortgage defectively executed ; its et ect.—li a 
sale of lands under a power contained in a mortgage, which had been 
so defectively executed as not to pass the legal estate, is ineffectual asa 
foreclosure of the mortgage, it operates, in equity, at least as an assign- 
ment of the mortgage to the purchaser, who thereby acquires a full 
right as assignee to a decree of foreclosure and sale, or to.a decree con- 
firming the ineffectual sale, if the owner of the equity of redemption 
does not interpose to avoid it. 

10. When purchaser is charged with notice of outstanding equity.— 
Whenever a purchaser has such information as would put a prudent 
man on inquiry, and inquiry would lead to knowledge of an adverse 
claim, it is his own folly if he does not act on the information and make 
the inquiry. If he does not pursue the inquiry, he is wanting in good 
faith, an indispensable element of a purchaser without notice, whom 
a court of equity protects; and he can claim no protection against an 
outstanding equity prior in point of time to his purchase, of which he 
would have been informed, if he had been diligent. 

11. Same.—An agent of a corporation having negotiated a loan, to 
secure it made a mortgage on the corporation’s real estate, which, while 
inoperative to convey the legal estate by reason of the agent having ex- 
ecuted it in his own name, purported on its face to be the act and deed 
of the corporation, and recited the negotiation of the loan by it, and for 
its benefit, and the receipt and use by it of the money obtained on the 
loan. This mortgage having been recorded, the registration of it was 
examined by the attorney of a creditor of the corporation, who after- 
wards commenced suit and recovered judgment against it, and became 
tie purchaser of the lands described in the mortgage at a sale made by 
the sheriff under an execution issued on his judgment. /feld, that no- 
tice of the mortgage as recorded, and of the recitals therein, was suili- 
cient to excite inquiry, and, as a pursuit of that inquiry would have 
shown him, that although the mortgage was invalid as a legal convey- 
ance, it was valid and operative in a court of equity, he cannot be pro- 
tected as a bona fide purchaser without notice. 


e 
AppraL from Greene Chancery Court. 
VoL. LXVIIi. 
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Heard before Hon. A. W. Dintanp. 

On the 3d June, 1871, the Agricultural and Mechanical 
Association of West Alabama was organized as a corporation 
under the general laws of this State, by the adoption of a 
constitution and election of officers, the incorporators having 
previously filed their declaration in writing with the judge 
of probate of Greene county, as required by the statute. 
The provisions of the constitution, the powers of the officers, 
the purpose of the corporation, and the plan adopted for 
carrying that purpose into effect, are sufficiently stated in the 
opinion. At the meeting of the stockholders at which the 
organization was perfected, the board of directors were au- 
thorized and instructed to negétiate a loan of not exceeding 
$5,000.00, sufficient for fitting up the fair grounds of the cor- 
poration. On the same day, at a meeting of the board of 
directors, they elected or appointed an executive com- 
mittee under the constitution, who were instructed by reso- 
lution duly adopted, “ to proceed at once to procure a plan 
for, and ascertain the probable cost of erecting the necessary 
buildings on the fair grounds; advertise for proposals for 
erecting the same ; enter into contracts, and negotiate a loan, 
not to exceed five thousand dollars, sufficient to defray ex- 
penses in connection therewith.” The committee were 
further instructed “to take charge of the grounds and all 
property belonging to the association, and take such measures 
for their protection and security as they may deem expedient. 
Also to transact other business pertaining to the board.” On 
22d August, 1871, after the association had acquired suitable 
real estate for its fair grounds, the executive committee, in 
pursuance of the instructions contained in the foregoing reso- 
lutions of the board of directors, procured F. M. Kirksey and 
several others to sign two promissory notes for the accom- 
modation of the association and to enable it to raise the 
funds. with which to erect the necessary buildings on its fair 
grounds. One of these notes was for $1,372.50, and was 
payable on Ist December, 1872, to the order of R. O. Perrin, 
“ Pres. of A. & M. Aso.,” and on his endorsement it was dis- 
counted by the treasurer of the association, and the money 
received and disbursed by him in and about improve- 
ments erected on the fair grounds. The other note was for 
$1,475.00, and was payable on Ist December, 1873, to J. T. 
Brown, who, on its delivery, let the association have the 
money therefor, which was also used by it in and about said 
buildings. In compliance with an agreement made with the 
makers of these notes at the time they were signed, the ex- 
ecutive commitee, on the 13th October, 1871, executed and 
delivered to them a mortgage on the real estate of the asso- 
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ciation, where its fair grounds were located, securing and in- 
demnifying them against loss by reason of the execution by 
them of said notes. This mortgage recites their appoint- 
ment, and also that they were authorized and empowered by 
the stockholders of the association at a meeting thereof, to 
execute a mortgage on said real estate “for the purpose of 
raising the necessary funds to erect the requisite buildings 
on the association’s grounds,” and also recites the execution 
of said notes and the purpose thereof, and that they were 
turned over to said association and by it negotiated, and the 
money raised thereon received and used by it for the purpose 
above stated. It clearly appears from the body of the mort- 
gage, that it was intended as the act and deed of the associa- 
tion ; but it was executed by the three members of the ex- 
ecutive committee, not in the name of the association, nor in 
their official capacity as committee-men, but as individuals. 
This mortgage was duly recorded in the office of the judge 
of probate of Greene county, in which the land was situated. 
The association having failed to pay the notes, the makers 
thereof paid them after their maturity, and afterwards, on 
15th November, 1875, they sold the land decribed ia 
the mortgage under a power of sale contained therein to the 
appellant, to whom they conveyed it by deed ; and soon after- 
wards he went into possession under his purchase. 

On the 20th April, 1874, George Cleveland recov- 
ered a judgment in the Cireuit Court of Greene county 
against said corporation for the sum of $184.12, and costs of 
suit ; and on the first Monday in September, 1875, the land 
described in the mortgage was sold by the sheriff under an 
execution regularly issued on said judgment, and was pur- 
chased by George Cleveland, to whom it was conveyed by 
the sheriff—executions having been regularly issued on the 
judgment from the date of its rendition to the day of sale. 
At the sale notice of the mortgage was publicly given by the 
mortgagees. Afterwards, Cleveland having died, his execu- 
tors commenced an action of ejectment against the appellant 
in the Cireuit Court of Greene county to recover the posses- 
sion of said land. 

The bill in this cause was filed on 2d October, 1878, 
by the appellant against said association, and the ex- 
ecutors and devisees of George Cleveland, deceased, and 
W. S. Bird, the surviving member of the executive committee, 
by whom the mortgage was executed, two of them having 
died. The foregoing facts are, in substance, averred in the 
bill, and it is charged therein, that said mortgage, although 
defectively executed, was intended as the act and deed of the 


association, and was entitled to a preference over the subse- 
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quent judgment rendered against the association in favor of 
Cleveland ; and that the deed to Cleveland was a cloud upon 
the title to the land. To the bill are made exhibits the 
declaration of incorporation, and the proceedings of the 
stockholders in the organization thereof, the proceedings of 
the stockholders and board of directors authorizing the ob- 
taining of a loan by the corporation, the mortgage executed 
by the executive committee, and the deed to the appellant 
by the morigagees. The prayer of the bill is, that an in- 
junction be issued restraining and enjoining Cleveland’s ex- 
ecutors from the further prosecution of their action at law 
for.the recovery of said land; that the deed to Cleveland be 
declared to be a cloud upon appellant’s right and title, and 
that it be removed, and “ that if it shall appear that the said 
mortgage which was made, or intended to be made by the 
said A. & M. Association, or by their said executive com- 
mittee on the 13th of October, 1871, as aforesaid, was im- 
perfectly executed, or defective as a mortgage conveying the 
legal title to the said land, to order and decree a specific per- 
formance, and the execution of a legal mortgage, by which 
the legal, as well as the equitable title in and to said land 
shall be secured or vested in your orator. Or, if it be deemed 
necessary, that the said agreement in writing shall be held 
in equity as a mortgage and a specific lien on the said land, 
and be enforced in favor of your orator as the purchaser 
thereof,” and for general relief. 

A decree pro confesso was taken against the association. 
Bird answered, substantially admitting the allegations of the 
bill, and offering to abide by, and perform whatever the 
court might order and direct in the premises. The executors 
of Cleveland also answered the bill; but the defense insisted 
upon in their answer sufficiently appears from the opinion. 
In addition to the facts above stated, the evidence also 
showed, that one of the attorneys of Cleveland, who repre- 
sented him in the suit against the association, about the time 
the suit was brought, read on the record the mortgage which 
was described in, and exhibited to the bill; and that the 
debt on which the judgment was founded was contracted 
prior to the execution of the mortgage. 

On the hearing, had on pleadings and proof, the chancellor 
was of the opinion, that the bill was without equity, and 
caused a decree to be entered dismissing it ; and this decree 
is here assigned as error. 


Wma. P. Wenn, for appellant. 


Ciark & McQUEEN, and E. Moraan, contra. 
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BRICKELL, C. J.—The “Agricultural and Mechanical 
Association of West Alabama” is a private corvoration, 
formed on the 8th day of May, 1871, under the general laws 
of force provi.ing for the formation of corporations. The 
purpose and object of the corporation, as expressed in the 
declaration filed in the office of the judge of probate, is “the 
promotion of the agricultural and mechanical interests of West 
Alabama,” and the same purpose is expressed in the consti- 
tution. On the 3d June, 1871, the association was organized 
by the adoption of a constitution, and the election of officers. 
The officers consisted of a president, vice-president, secre- 
tary, treasurer, and a board of directors, ten of whom were 
elected by the stockholders, and the president, vice-presi- 
dent, secretary, and treasurer were er officio members of the 
board. The duties of the several officers were prescribed in 
the constitution. The eighth section declared: “The pres- 
ident, vice-president, secretary, treasurer and directors shall 
constitute a board, of whom five shall constitute a quorum 
for the transaction of all official business.” The ninth sec- 
tion reads: “The board of directors shall have power to 
elect an executive committee, to be composed of three of 
their number, who shall be competent to transact any official 
business, unless otherwise instructed.” The power of private 
corporations, by the general law of force when the associa- 
tion was formed and organized, were defined as follows: 
1. To have succession by its corporate name, for the period 
limited in its charter, and when no period is limited, perpet- 
ually. 2. To sue and be sued. 3. To use a common seal, 
and to alter the same at pleasure. 4. To hold, purchase, 
dispose of, and convey such real and personal estate as is 
limited by its charter; and if not so limited, such an amount 
as the business of the corporation requires. 5. To appoint 
such subordinate officers and agents as the business of the 
corporation requires, prescribe their duties, and fix their 
compensation. 6. To make by-laws not inconsistent with 
any existing law, for the transfer of its stock, the manage- 
ment of its property, or the regulation of its affairs. No 
private corporation could exercise any other than these pow- 
ers, except such as were expressly given in its charter, or 
such as were necessary to he exercise of the powers thus 
given.—R. C. 1867, $$ 1767-69. 

The plan adopted by the association for effecting the pur- 
poses of its creation, “fhe promotion of the agricultural and 
mechanical interests of West Alabama,’ was that which is now 
very usual, the holding of fairs at stated times for the com- 
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petitive exhibition of the domestic animals of farms or plan- 
tations, agricultural products and implements, and specimens 
of mechanical skill and industry. This rendered necessary 
the acquisition of land, and the construction of buildings 
suitable for the exhibitions. The association had the power 
to make all such contracts as were necessary and proper to 
enable it to acquire real estate, and to erect the necessary 
buildings. A usual and proper mode of acquiring lands and 
defraying the expense of erecting buildings, would be the 
borrowing of money to be used for these purposes. Having 
expressly the capacity to acquire, purchase, dispose of, and 
convey real and personal estate, it had the power to mort- 
gage it as security for debts incurred in its acquisition, or in 
the erection of buildings, or for money borrowed. This 
power resides in all private corporations having capacity to 
acquire and hold property, unless it is withheld by statute. 
The power was not withheld by the statute, but it was evi- 
dently contemplated that the corporation should have the 
power of a natural person, by any voluntary conveyance to 
part with its property.—Gordon v. Preston, 1 Watts, 385; 
1 Jones on Mort. $ 102. 

These propositions are not denied by the counsel for the 
appellees, but it is objected, that the debts the mortgage was 
intended to secure, were not the debts of the association, but 
the debts of the makers and indorser of the notes, and for 
their security the association was without power to mortgage 
its real estate. Though the association may not have been 
liable to the holders of the notes, yet, as between it and the 
makers and the indorser, it was primarily liable for their 
payment. The makers and indorser simply loaned to it their 
credit ; the notes were negotiated for its benefit; the money 
obtained, received by it, and applied to its own use. The 
transaction was the one not infrequent of a loan of credit, to 
enable the borrower to raise money. Into such a transaction 
the association had capacity to enter; the capacity was in- 
volved in the power to borrow money—the power to make 
all usual and proper contracts to enable it to obtain loans, 
whether it be by a direct negotiation for a loan on its own 
paper and security, or by borrowing the credit of others, and 
employing it in raising money.— dla. Gold Life Ins. Co. v. 
Central A, & M. Ass., 54 Ala. 73. Having the power to bor- 
row the credit of the makers and indorser of the notes, it was 
a legal obligation and duty to protect, secure, and indemnify 
them against the liability incurred for the accommodation 
and benefit of the association. The mortgage is consequently 
a security for a debt and liability resting upon, and binding 
the association. 
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It is next objected, that the executive committee had not 
authority to mortgage the real estate of the association ; 
that the only authority delegated to them by the board of 
directors was to negotiate a loan, and their authority did not 
include authority to mortgage or pledge any property of the 
association. It is an error to regard the executive commit- 
tee as the agents of the board of directors. They derived 
their appointment from the board of directors, but they are, 
as fully as the directors themselves, the officers and agents 
of the association. ‘Their appointment is provided for in the 
constitution, and their duty and authority defined and pre- 
scribed by it. That duty and authority is “the transaction 
of any official business, unless otherwise instructed.” The same 
term, oficial business, is employed in defining the authority 
and power of the board of directors. If is employed in the 
same sense, and is of the same meaning, when applied to the 
board of directors, as when applied to the executive commit- 
tee. It does not in either connection enlarge or narrow in 
signification. Corporations can only exercise their powers, 
transact their business, accomplish the purposes of their 
creation, through the instrumentality of agents or officers. 
The term, oficial Lusiness, as here employed, included the ex- 
ercise of the general corporate powers, which were not by the 
constitution committed to some other officers, or reserved to 
the stockholders in their annual meetings. It does not seem 
possible to suggest any other definition and meaning of the 
term.— Hoyt v. Thompson, 19 N. Y. 207. Debts of necessity 
would be created, security for their payment would often be 
required, and must be given. These transactions would rest 
in the power of the directors, until the appointment of an 
executive committee ; and when the committee was appointed, 
the power would devolve on them, save so far as they were 
otherwise instructed—devolve upon them, not by delegation 
from the directors, nor as their agents; but by operation of 
the constitution, and asthe agents of the association. While 
the executive committee were expressly authorized by the 
board of directors to negotiate a loan, and to transact other 
business which was specified, they were not inhibited from, 
or instructed against making a mortgage for the security of 
the loan. On the contrary, after instructing them specially 
to negotiate a loan, and to perform other duties, in the broad- 
est of terms they were instructed “to transact other business 
pertaining to the board.” So far from narrowing by instruc- 
tions the power they could exercise under the constitution, 
in the absence of instructions, there is an explicit declaration, 
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that the whole power should remain vested in them, as fully 
as if there had been no instructions given as to the particular 
matters. The execution of the mortgage was within the cor- 
porate power essential to the consummation of the purposes 
for which the association was organized, and its execution 
was included in the general grant of power to the executive 
committee to transact official business.—Sargent v. Webster, 
13 Mete. 497; Hoyt v. Thompson, 19 N. Y. 207. 

The next objection is, that though the executive committee 
may have had power to execute the mortgage, yet the mort- 
gage is inoperative and invalid, because not executed in the 
name of the association and under its corporate seal. Ina 
court of law this objection would be conclusive; the mort- 
gage would be ineffectual and inoperative as a conveyance 
of the legal estate in the premises, the effect and operation 
it has in courts of Jaw. This is conceded by the bill, and 
the insufficiency of the mortgage is the most important fact, 
rendering necessary a resort to a court of equity, to cure the 
insufficiency. The rule is unquestioned, that a conveyance 
executed by an agent or attorney, to operate in a court of 
law as a transfer of the right and interest of the principal, 
must be made in the name of the principal. and must be ex- 
ecuted as his deed. There is no rule of law more firmly 
settled, and supported by greater uniformity of decision, 
though it may seem narrow and technical, and may often 
operate the disappointment of the elear and manifest pur- 
pose and intention of parties. The rule-is as applicable 
when a corporation, as when a natural person, is the princi- 
pal. Though the conveyance may, as in the mortgage before 
us, run in the name of the principal in its body, and in all its 
clauses, yet, if it is executed by an agent in his own name, 
and not in the name of the principal, it is not the deed of 
the principal, and against him can have no operation in a 
court of law.—1 Am. Lead. Cases (5th Ed.), 727; 1 Jones, 
Mort. § 130; Jones v. Morris, 61 Ala. 518. 

While this rule prevails at law, in equity it is equally well 
settled, that contracts or conveyances made by an agent 
having authority, though informally and defectively executed, 
are binding on, and will be enforced against the principal. 
Upon this doctrine a court of equity imparts validity to, and 
enforces a mortgage defectively executed by an agent having 
authority to execute a mortgage in the name of, and as the 
act and deed of the principal. It is not material, whether 
the defective execution is the result of mere inadvertance, or 
whether it is founded in ignorance or mistake of law. When 
there is a valuable consideration, and the parties have con- 
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tracted, having full capacity, equity looks “upon that as 
done, which ought to have been done.” The true meaning 
of this maxim is,” says Judge Srory, “that equity will treat 
the subject-matter, as to collateral consequences and inci- 
dents, in the same manner as if the final acts contemplated 
by the parties had been executed exactly as they ought to 
have been ; not as the parties might have executed them.” 
1 Story Eq. Jur.$ 649. The executive committee had, as 
we have determined, power not oniy to negotiate a loan in 
the name of, and for the use and benefit of the association, 
binding the association for its payment, but they had also 
power to mortgage in the name of the association the cor- 
porate property as security, or as indemnity to the makers 
and indorser of the promisory notes, whose credit was bor- 
rowed. This power existing, and its exercise having been 
attempted, the parties are not to be disappointed, and their 
just rights defeated merely because, from inadvertance, or 
from ignorance, or mistake as to the method which ought to 
be pursued to bind the association, passing its estate and 
interest in the lands, there is a defective execution of the 
power. A court of equity, acting upon its just maxims of 
treating that as done, which ought to have been doue, con- 
sidering agreements founded on a valuable consideration, as 
performed at the time when they ought to have been per- 
formed, in favor of whoever has the right to demand per- 
formance, will aid and cure the defective execution.— Love v. 
S. N.L. W.d M. Co. 32 Cal. 639; Wo C. P. R. RB. Co. v. 
Talman, 15 Ala. 471; 1 Jones, Mort. § 169. 

But independent of these views, it is shown very fully that 
the association had ratified and approved all the acts of the 
executive committee in this transaction, not only the mode 
adopted in borrowing the ‘money, but the execution of the 
mortgage. We do not mean, that it is shown that there was 
assent to, and confirmation of the transaction, expressed in 
words. That is not essential, for ratification is more often 
implied from the acts and conduct of parties having an elec- 
tion to avoid or to confirm, than found expressed in words. 
And it is implied, whenever the acts and conduct of the prin- 
cipal, having full knowledge of the facts, is inconsistent with 
any other supposition than that of a previous authority, or 
an intention to abide by the act, though it was unauthorized. 
Here the association accepted all the benefits of the transac- 
tion—received and appropriated to its own uses the money 
obtained on the promissory notes, and has acquiesced in all 
that was done by the executive committee, not even now -ob- 
jecting that it was unauthorized. A corporation has as full 
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vapacity as a natural person to ratify the unauthorized or 
the defectively executed acts of its agents, and the ratifica- 
tion is the equivalent of a prior authority.—Ang. & Ames, 
Cor. § 304; 1 Am. Lead. Cases (5th Ed.), 719. Having re- 
ceived and retained the benefits of this transaction, with 
Sull knowledge of all the facts, the association has ratified and 
confirmed it, unless intentional fraud is imputed, for which 
there is neither room nor reason. It is too late now, as it 
was when the judgment creditor Cleveland obtained judg- 
ment, and when he acquired a mere geveral lien by the issue 
of execution, for the association to impugn the transaction. 
The ratification may rest in parol; it nevertheless operates as 
an estoppel on the association. In a court of equity, an 
estoppel resting in parol may bind the legal estate in lands.— 
McPherson v. Walters, 16 Ala. 714; Walker v. Murphy, 34 
Ala. 591. 

The estoppel is as binding on a subsequent judgment 
creditor as it is on the association. His succession is to the 
estate, right and interest of the association, bound by its 
acquiescence in, and ratification of the acts of the executive 
committee. As the association did not disaftirm these acts, 
but received and enjoyed all the benefits resulting from them, 
long before he acquired a lien, there is no equity in his claim 
to disavow and disaftirm them to the prejudice of other cred- 
itors equally meritorious, who, relying upon them, may have 
lost all opportunity to obtain other security.— Gordon v. 
Preston, 1 Watts, 385. 

It is insisted, however, that the sale under the power in 
the mortgage was irregular, and passed to the appellant no 
right or estate in the lands; that as the mortgage was valid 
and operative ouly in a court of equity, there could be no 
foreclosure of it otherwise than by a decree of a court of 
equity ; that the legal estate remained in the association, 
and passed to Cleveland by his purchase at the sale by the 
sheriff. Assuming all this to be true, the iueffectual sale, in 
equity, operates as an assignment of the mortgage to the 
appellant, and he now has a full right as assignee to a decree 
of foreclosure and sale, or to a decree confirming the inef- 
fectual sale, if the owner of the equity of redemption does 
not interpose to avoid it.—1 Jones on Mortgages, § 812; 2 Jb. 
1678-1902. 

It is lastly insisted, that Cleveland is a bona fide purchaser 
without notice of the facts which, in equity, render the mort- 
gage valid and operative as the act and deed of the associa- 
tion, and should therefore be protected. But we think 
notice must be imputed to him. It is an admitted fact that 
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his attorney, about the time the suit at law was commenced, 
examined the registration of the mortgage. That this exam- 
ination was made while the relation of attorney and client 
was existing, and in the course of transacting the business 
of the client, is justly inferable from the terms of the ad- 
mission. The mortgage on its face purports to be the act 
and deed of the association. It recites the making of the 
promissory notes at the request, and for the accommodation 
of the association ; also their negotiation by the association, 
the reception of the money thereby obtained, and its use in 
erecting buildings. Notice of these facts was surely suf- 
ficient to excite inquiry, whether the executive committee 
executing it in their own names had not authority to execute 
it in the name of the association, or if wanting ia original 
authority, whether there had not been ratification, and con- 
sequently, that though the mortgage was invalid as a legal 
conveyance, it was valid and operative in a court of equity. 
Whenever a purchaser has such information as would put a 
prudent man on inquiry, and inquiry would lead to knowledge 
of an adverse claim, it is his own folly, if. he does not act on 
the information, and make the inquiry. He is wanting in 
good faith, an indispensable element of a purchaser without 
notice, whom a court of equity protects, if he does not pursue 
the inquiry, and canclaim no protection against an outstand- 
ing equity, prior in point of time to his purchase, of which 
he would have been informed, if diligent.—2 Lead. Eq. Cases 
(4th Ed), 144. All that Cleveland acquired by the purchase 
at the sheriff’s sale, in the view of a court of equity, was the 
equity of redemption of the mortgagor. It is not that he 
claims, but the legal estate in the premises, to which he is 
not entitled. Of the ineffectual or irregular sale no com- 
plaint is made, and no claim to its vacation is preferred. 

The decree of the chancellor is reversed, and a decree is 
here rendered granting relief to the appellant. 
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Corr v. Shackelford. 


Bill in Equity to remove Administration of an Insolvent Estate 
Srom the Probate Court, and to have Lands sold which had 
been set apart to the Widow as a Homestead Exemption. 


1. Homestead exemption in favor of widow as against purchaser of 
lands, with warranty, evicted under paramount title; by aiet ton gov- 
erned.—A purchaser of lands, with full covenants of warranty, who is 
afterwards evicted by a title paramount and outstanding at the time the 
covenant of warranty was entered into, is regarded as a creditor of the 
vendor from the date of the execution of the deed, and not from the date 
of the eviction; and hence, the widow of the deceased vendor is not en- 
titled to a homestead exemption as against the purchaser’s claim for 
damages for the breach of the warranty, under a statute enacted after 
the execution of the deed, although of force at the time of eviction. 

2. Lands belonging to a decedent’s estate; relation of personal repre- 
sentative and creditors in administration of.—In the administration of 
landed assets, the personal representative represents the creditors, and 
antagonizes the heirs; but when the widow is the personal representa- 
tive, her interests become antagonistic to those of the creditors, when- 
ever she asserts a claim to the realty, or any part of it in her own right; 
and in such case she can not represent their adversary rights. 

3. LTomestead exemption in faror of the widow; when not binding on 
ereditors.—W here the widow was allotted a homestead exemption in the 
lands of her deceased husband, aiter his estate had been declared in- 
solvent, on an ex parte proceeding before the judge of probate, without 
notice to any one, such allotment does not rise to the dignity of a judi- 
cial determination against the rights of creditors; nor does it preclude 
them from showing that, as against their claims, she was not entitled 
to the exemption. 

4. Decree discharging personal representative on final settlement ; its 
effect-—As against the administrator of an insolvent estate, who has 
made final settlement and distribution of all the assets in his hands 
among the creditors, the decree on such settlement discharging him 
from further liability, is conclusive; but when a creditor seeks, by bill 
in equity, to subject lands belonging to the estate, and in which the 
executrix of the deceased debtor claimed and was allowed a homestead 
exemption as his widow, after the estate had been declared insolvent 
on her report, a decree discharging a subsequent administrator on final 
settlement made by him, does not preclude the creditor from asserting 
his claim against the lands so allowed to her as omen although he 
may have been a party to the settlement made by the administrator. 

5. Insolvent estate; when administration may be removed into the 
chancery court.—The administration of an insolvent estate may be 
removed into the chancery court, on a bill filed by a creditor, showing 
that a homestead exemption had been allotted to the widow on ex parte 
proceedings instituted by her while she was executrix, without notice to 
the creditors, and that she was not entitled to such exemption as 
against his demand, and seeking to have the lands so allotted sold for 
the payment of debts. While such allotment was irregular and not 
binding on the creditors, it was calculated to engender distrust or doubt 
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of the title, and to hinder a fair sale of the property, unless the inva- 
lidity of the allotment was first declared, and the property ordered to 
be sold free of incumbrance ; and this the chancery court has the 
power to do, while the probate court could only order a sale, and leave 
the question of title to be afterwards determined. 

6. Same.—The principle is recognized that the settlement of an in- 
solvent estate should not be removed into the chancery court without 
special reasons. 


AppEAL from Dallas Chancery Court. 

Heard before Hon. CuarLes TURNER. 

The bill in this cause, as amended, was filed by Thomas 
Corr against Ann G. Shackelford, widow, and Joseph F. 
Johnston, as the administrator de bonis non, with the will 
annexed, of Anthony G. Shackelford, deceased, and Martha 
C. Jones as the executrix of the last will and testament of 
Joel W. Jones, deceased. The bill shows that the estate of 
Shackelford was declared insolvent in and by the Probate 
Court of Dallas county, in which the administration was 
pending, and that the only creditors of the decedent, who 
filed their claims within the time prescribed by the statute, 
were the complainant and the defendant, Mrs. Martha C. 
Jones, executrix. The other averments of the bill, and its 
purposes are sufficiently shown in the opinion. The defend- 
ant, Ann G. Shackelford, interposed a demurrer to the bill. 
which was sustained and the bill dismissed. The grounds 
of demurrer also sufficiently appear in the opinion. The 
error here assigned is the decree of the Chancery Court sus- 
taining the demurrer and dismissing the bill. 


Jos. F. Jounston, for appellant.—(1). A covenantee who 
has been evicted under title paramount, is regarded as a 
creditor, not from the time of eviction, but from the time the 
covenant was executed.—Bibb, Adm’rx v. Freeman, 59 Ala. 
612; Gannard v. Eslava, 20 Ala. 732. The appellant’s deed 
having been executed in 1836, his debt was therefore created 
at that time. (2). At that time, there was no land exempt 
from administration for the benefit of the widow. By the act 
of 1812, all lands were subjected to the payment of debts. 
Aiken’s Dig. p. 163. And no land was exempt from the pay- 
ment of debts, or administration, until the act of February 
12th, 1843.—Aiken’s Dig. p. 166; Clay’s Dig. p. 210, § 40. 
(3). As against the complainant, the widow was not, there- 
fore, entitled to a homestead exemption.— Wilson v. Brown, 
58 Ala. 65; Blum v. Carter, 63 Ala. 235; Miller v. Mara, 55 
Ala. 322, and cases cited. (4). The Chancery Court had 
jurisdiction, under the averments of the bill, to remove the 


administration from the Probate Court. Suppose a sale of 
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the land was decreed by the probate court, and the admin- 
istrator should receive the purchase-money, and that court 
should determine that Mrs. Jones, as executrix, has a right 
to share in all the proceeds, except $500.00 worth of the 
land, under the act of February 8, 1872 (Pamph. Acts 1871-2, 
p. 91), how could that court make the division? (5). The 
appellant was not a party to the proceeding allotting dower 
to the widow, and was not bound thereby. (6). The settle- 
ment made by Wm. H. Fellows was a final settlement of his 
administration ; no question arose there as te this land, or as 
to its liability to be subjected to the payment of the dece- 
dent’s debts. To that settlement the widow was not a party, 
as the estate was insolvent. 


Jos. R. & S. W. Joun, contra.—(1). The jurisdiction of the 
Probate Court attached upon the filing of the report of in- 
solvency.—WHill v. Armistead, 56 Ala. 118; Clarke v. West, 
5 Ala. 117; Heydenfeldt v. Towns, 27 Ala. 423. (2). The de- 
cree of the Probate Court rendered on the final settlement of 
an administration, its jurisdiction having attached, and being 
complete, is of equal dignity, and as final and conclusive, as 
the judgment of a court of law, or the decree of a court of 
chancery, not only of facts actually litigated and decided, but 
of all facts necessarily involved in its rendition.— Waring v. 
Lewis, 53 Ala. 615; Gamble v. Jordan, 54 Ala. 432. (3). The 
settlement of Fellows, Adm’r, was a final settlement.— Watt 
ve. Watt, 37 Ala. 543; Waller, Adm’r v. Ray, 48 Ala. 468. 
(4). If the administrator fell into error in allotting to the 
widow her exemption, appellant, who was a party to the pro- 
ceedings, he having filed his claim against the estate, should 
have moved the Probate Court to correct the error.—Draper 
v. Draper, 64 Ala. 544. And if he neglected to have what he 
now avers was an error corrected, and did not appeal from 
the final judgment, he cannot correct that error by a bill in 
equity.— Boswell v. Townsend, 57 Ala. 308. See, also, Bow- 
len v. Perdue, 59 Ala. 409. (5). Mrs. Shackelford having 
legally and successfully claimed her exemption, she holds a 
legal title, and can maintain or deT@&an action of ejectment. 
Consequently the administrator has a perfect legal remedy. 
Jones v. DeGrajfenreid, GO Ala. 145. (6). The estate of 
Shackelford having been decreed insolvent, a part of the 
lands and personalty having been allotted to the widow, and 
the other part sold, appellant, a creditor of the estate having 
obtained a decree for his pro-rata share of the assets, know- 
ing that the proceeds of such sale were included therein, can 
not afterwards impeach the validity of the final decree in 
equity.—Pickens v. Yarborough, 30 Ala. 408. (7). The breach 
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of the covenants in Shackelford’s deed and not the covencnt 
itself created the debt. 'The exemption law, under which Mrs. 
Shackelford had her exemption allotted, was in force before 
there was any breach of the covenant.—Hilliard on Bank- 
ruptcy, p. 304, §§ 99, 103, 107. The covenant can, in no 
sense, be considered a debt, etther in presenti or in futuro: 
It may, in case of any future breach, be the foundation of a 
debt ; but any claim arising from it, in the nature of a debt, 
will arise from the breach, and not from the mere existence of 
the obligation,—Loring v. Kendall, 1 Gray, 305; Riggin v. 
Magwire, 15 Wall. 549. (8). The statutes of exemption, which 
have ripened into a permanent policy in this State, have 
always received a liberal construction.—Miller v. Marx, 55 
Ala. 322. The cases of Gannard v. Eslava, 20 Ala. 732, and 
Bibb v. Freeman, 59 Ala. 612, cited by counsel for appellant, 
are not applicable to this case ; because in those cases the 
statute of frauds was construed, and that statute has always. 
been stringently and strictly construed. 


STONE, J.—The merits of this case must be tested by 
the averments of the bill and amendment, as the chancellor 
sustained the demurrer and dismissed the bill. All facts 
well pleaded must be treated as true. 

Anthony G. Shackelford, the testator, died, January 6th, 
1874, leaving a will, and therein appointing his widow, Ann 
G. Shackelford, his executrix. The will was probated and 
established, and she received letters testamentary, February 
16th, 1874. She remained executrix until May 15th, 1876, 
when she resigned. Mrs. Shackelford, as executrix, reported 
the estate insolvent, March Ist, 1876, and it was so decreed, 
April 3d, 1876. On the 9th March, 1876, Mrs. Shackelford 
made application to the Probate Court to have homestead 
exemption allotted to her, under the act approved April 23d, 
1873 ; the claim being of one hundred and sixty acres of the 
three hundred and twenty of which her husband died seized. 
Without notice to any_one, and without judicial ascertain- 
ment or inquiry, thé-Probate Court, on the 18th March, 
1876, issued a commission to three named commissioners, 
“directing them to set apart to the said Aun G. Shackelford, 
with the improvements and appurtenances thereon, not to 
exceed one hundred and sixty acres of land in quantity,” as 
her homestead exemption. The commissioners executed 
this trust and commission, April 15th, 1876, and set apart to 
her one hundred and sixty acres of the land. All this, it 
will be observed, took place while Mrs. Shackelford was act- 
ing as executrix. ; 

On the 17th May, 1876, after Mrs. Shackelford resigned 
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the executorship, W. H. Fellows was appointed administrator 
de bonis non, with the will annexed. On the 18th February, 
1878, he made a settlement of his administration, and re-- 
signed, paying less than ten per cent. on the claims proven 
and allowed against the insolvent estate. In 1879, Jos. F. 
Johnston was appointed administrator de bonis non, with the 
will annexed. The bill charges that he “has sold all the 
lands and other assets thereof, except one hundred and sixty 
acres of land,” the homestead allotted, “and converted them 
into eash, except about the value of one hundred and seven 
dollars, in a note due January, 1881; that said estate is 
utterly insolvent, the claims allowed against it amounting 
now to more than nine thousand dollars, and that all the 
assets will not exceed the sum of seven hundred dollars.” 
The will gave testator’s estate to Ann G. Shackelford, the 
= and she has not dissented from the will nor claimed 
dower. 

Complainant’s claim is as follows: In July, 1836, he pur- 
chased from Shackelford a tract of land lying in the State of 
Virginia, for the sum of four thousand one hundred dollars 
paid, and received Shackelford’s deed, with very full cove- 
nants of warranty, accompanied with Mrs. Shackelford’s 
relinquishment of dower. On the 31st day of July, 1875, 
suit was brought against Corr for the recovery of said land, 
under an alleged title claimed to be paramount to the title 
conveyed by Shackelford and wife; and on the 19th day of 
May, 1876, said lands were recovered from said Corr in said 
suit, and he was evicted therefrom. The bill avers that said 
Ann G. Shackelford, executrix of the will and estate of said 
Anthony, had notice of the pendency of said suit. Damages 
for the breach of the covenants of warranty in Shackelford’s 
deed are the basis of complainant’s claim in this case, and 
the bill avers presentation of the claim to the executrix 
within eighteen months after the death of Shackelford, and 
a due and timely filing against the insolvent estate. No ex- 
ceptions were filed to the allowance of the claim, and it was 
allowed for the full amount claimed in the final settlement 
made by Fellows. . 

Till the recovery in the ejectment. suit in Virginia, Corr’s 
claim against the estate of ShackeHord was, of course, con- 
tingent. Unless that suit was successful, there could be no 
breach of the covenants in Shackelford’s deed, and Corr 
would have no valid claim for damages. Before the right to 
damages was determined by that suit, the estate had been 
declared insolvent, Mrs. Shackelford had had a homestead 
of one hundred and sixty acres allotted to her, and she had 
ceased to be executrix by resignation. 

















246 SUPREME COURT {Dec. Term, 


(Corr v. Shackelford. } 


The bill avers that there was but one other creditor of the 
estate, whose claim was presented and allowed. That claim 
was between three and four thousand dollars, and did not 
exist until the year 1870. The estate being insolvent, these 
claims would share pro refa in the general division of the 
— if there is nothing in the case to dictate a different 
rule. 

The grounds urged in support of the chancellor’s ruling on 
the demurrer, are : 

First, that Corr having presented his claim to the execu- 
trix, as a claim against the estate, thereby made himself a 
party to the proceedings, and should have made his defense 
to the allowance of the homestead claim in the Probate 
Court, or should have moved in that court to vacate the 
order. Several answers may be made to this objection. At 
the time the allowance was made, it could not be certainly 
known or predicated, that Corr was or ever would be a cred- 
itor of Shackelford’s estate. That was shown after Mrs. 
Shackelford ceased to be executrix, and not till then. As 
against the other creditor of the estate, her claim of a home- 
stead exemption was valid, although probably governed by 
the constitution of 1868. The bill avers that Mrs. Shackel- 
ford’s petition for homestead was filed and acted on ex parte, 
without notice to any one. Being filed by the executrix her- 
self, she should have made the creditors parties. The per- 
sonal representative, in the administration of landed assets, 
represents the creditors, and antagonizes the heirs.—/Steele 
v. Steele, 64 Ala. 488; Wilburn v. McCalley, 63 Ala. 436. 

When, however, as in this case, the personal representa- 
tive asserts a claim to the realty, or any part of it, in her 
own right, she can not, at the same time, represent the ad- 
versary rights of creditors, or of heirs, if the estate be sol- 
vent. The interests are antagonistic, and she can not, at one 
and the same time, represent antagonistic interests. Con- 
ducted as these proceedings were, they do not rise to the 
dignity of a judicial determination against the rights of cred- 
itors.— Walker v. Elledge, 65 Ala. 51. And no appeal could 
have been prosecuted from the action of the probate judge 
in allotting the homestead.— David v. David, 56 Ala. 49. 

Another objection urged in demurrer is, that the adminis- 
trator, Fellows, recognizing the validity of the allotment of 
homestead, administered the residue of the estate, made 
final settlement, division and disbursement ; that Corr was a 
party to that settlement, and should then have made the 
objection that these lands were not brought in as assets. 
The point urged is, that this was a judicial determination of 


the administration, and precludes all assertion that there 
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were other assets of the estate not administered. If this 
were an attempt to hold Fellows accountable for assets of 
the estate which he might have brought, but did not bring 
into the administration, the question would be different. If, 
in such case, the settlement on its face appeared to be regu- 
lar, the case would have to be brought within very special 
rules to authorize a re-examination of the accounts.— War- 
ing v. Lewis, 53 Ala. 615; Gamble v. Jordan, 54 Ala. 432; 
Cummings v. Bradley, 57 Ala. 224. But that is not this case. 
‘The attempt here is not to fasten a further liability on Fel- 
Jows. It is to bring into the administration, and subject to 
the debts of the testator, assets which have escaped the 
observation and vigilance of the former administrator. The 
decree in the Fellows administration, of final settlement and 
discharge, was a judicial determination that there were no 
other assets with which he was chargeable. It was nota 
decree, that there were no other assets that creditors could 
reach. Sometimes there are assets which creditors can con- 
demn, and the administrator can not; for an administrator 
can not set aside a fraudulent conveyance made by the 
intestate. And it may be that Fellows was never informed 
that Corr’s claim antedated the statute of April 23d, 1873, 
or the constitution of 1868.—/Vilson v. Brown, 58 Ala. 62; 
Nelson v. McCrary 60 Ala. 301. We entertain no doubt that 
Fellows, if he had been retained in office, or his successor, 
could pursue and condemn any assets found subject to the 
debts of the estate, until the debts are satisfied in full, or the 
debts are barred by limitation. Even after the bar, perhaps, 
personal assets could be pursued. 

It is further urged in demurrer, that the present bill makes 
no case for equitable relief, because there is a plain and ade- 
quate remedy at law. The remedy, if there be any, is, for 
the present administrator to file a petition in the probate 
court, obtain an order of sale, and sell the lands for the pay- 
ment of debts. To obtain that order, it would be necessary 
to prove there were debts, or a debt, for which thé land was 
liable. That, according to the averments of the bill, could 
be proved.— Bibb v. Freeman, 59 Ala. 612; Gannard v. Eslava, 
20 Ala. 732. But could the court of probate, when the 
money was realized, properly adjust the application of the 
funds, so as to decree to Corr the larger sum, to which 
his older claim was entitled? See Code of 1876, section 
2578. We do not decide this question, as it is unnecessary 
in this case. Another view, we think, clearly maintains the 
equity of this bill. It will be observed, that the present bill 
is filed by a creditor, and, among other things, prays for the 
removal of the further administration into the chancery 
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court. No steps have been taken here looking to a settle- 
ment of Johnston’s administration. Still, we recognize the 
principle, that the settlement of an insolvent estate should 
not be removed into the chancery court without special rea- 
sons.—Clay v. Gurley, 62 Ala. 14-22. There is a special rea- 
son in this case. The allotment of homestead, though irreg- 
ular and not binding on persons not parties to the pro- 
ceedings, is, nevertheless, calculated toengender distrust or 
doubt of the title, and to hinder a fair sale of the property, 
unless the invalidity of the allotment be first declared, and 
the property ordered to be sold free of incumbrance. This 
the chancery court has power to do, while the probate court 
could only order a sale, and leave the question of title to be 
afterwards determined. Stewart v. Stewart, 31 Ala. 207. 
The chancellor erred in sustaining the demurrer to complain- 
ant’s bill. He should have removed the administration into 
the chancery court, if the material averments of the bill are 
true, and should render a decree, ordering the land to be 
sold. The chancery court retains very large powers over 
administrations.— Hunley v. Hunley, 15 Ala. 91; 1 Brick. Dig. 
647, $120; McNeill v. McNeill, 36 Ala. 109; Hemphill v. 
Moody, 64 Ala. 468 ; Draper v. Draper, 64 Ala. 545. 

According to the averments of the bill, Mrs. Shackelford 
can assert no claim of homestead against complainant’s claim. 
Bibb v. Freeman, supra; Watts v. Burnett, 56 Ala. 340; MWil-; 
son v. Brown, 58 Ala. 62 ; Nelson v. McCrary, 60 Ala. 301 
Blum v. Carter, 63 Ala. 235; Tucker v. Henderson, 1b. 280 ; 
Davis v. Davis, Ib. 293. 

Reversed and remanded. 


Brunson & Wife v. Brooks. 
Statutory Real Action in the Nature of Ejectment. 


1. Guardian’s bond; valid as a statutory bond, though executed to secure 
more than one minor.—The fact that the official bond of a guardian was 
executed to secure the estates of more than one ward, does not vitiate it 
as a statutory bond, or impair its force and effect as such. 

Declarations of husband against wife’s title inadmissible in evidence. 
Declarations of the husband against the interest of the wife, or in dis- 
paragement of her title to lands constituting a part of her statutory sep- 
arate estate, although made while he was in possession, are not admis- 
sible in evidence against her. 


3. Possession of real estate; when constructive notice.—The possession 
Vor, LXvim. 
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ofa vendee who is in open, notorious and exclusive occupancy of real 
estate claiming it as his own, is constructive notice of the vendee’s title, 
which will prevent the lien of an execution issued against the vendor 
from attaching, although the vendee’s deed is not recorded. 

4. Same; tenant’s possession constructive notice of landlord’s title.—As 
the possession of a tenant is the possession of the landlord, so notice of 
the tenancy is constructive notice of the landlord’s title. 


5. Possession of wife's statutory separate estate by the husband; when 
notice of wife's litle.—The possession by the husband of lands belonging 
to the wife’s statutory separate estate, is referable to his representative 
capacity of trustee, and is constructive notice of her title; and the fact 
that prior to her title and his possession thereunder, he was in posses- 
= as tenant of her vendor, can not affect the application of this prin- 
ciple. 


AppEAL from Coffee Circuit Court. 

Tried before Hon. H. D. Crayton. 

This was a real action in the nature of ejectment, brought 
by the appellee against the appellants, and was commenced 
on 9th March, 1878. On the trial it was shown, that in 1869 
Mathew Brunson was appointed by the Probate Court of 
Coffee county the guardian of the appellee and of five other 
minors, on the faith of one bond executed to secure the 
estates of all his wards, conditioned in substantial compliance 
with the statute, with J. P. Brunson and Mathew Brunson 
Sr. as his sureties. In 1876, the appellee having attained 
his majority, Mathew Brunson made a final settlement of his 
account as guardian of the appellee ; and on this settlement 
a balance was ascertained against the guardian in the appel- 
lee’s favor, and a decree rendered therefor. An execution 
issued against the guardian on this decree having been 
returned “no property found,’ four several executions Were 
issued against the guardian and the sureties on his bond, 
from time to time, the first bearing date the 16th of June, 
1876, and the last on the 2d of August, 1877. The execution 
last issued was levied on the lands in controversy as the prop- 
erty of Mathew Brunson Sr., and they were sold thereunder 
by the sheriff on the 5th of November, 1877, and purchased 
by the appellee, to whom they were conveyed by the sheriff. 
The appellee, in support of his title, offered in evidence the 
bond of Mathew Brunson, as guardian, the executions issued 
thereon, and the sheriff’s deed, to each of which the appel- 
lants objected on the ground, that the bond having been exe- 
cuted for the benefit of all the minors jointly, was not a stat- 
utory bond, and did not have the effect of a judgment, 
and that the executions and the sheriffs deed were, 
therefore, void. Their objections were overruled by the 
court, and the papers offered were read to the jury, and 
they excepted. The appellee also offered evidence tending 
to show, that J. P. Brunson went into the possession of said 
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lands in the year 1860, by the permission of Mathew Brun- 
son Sr., who had been in possession thereof prior to that 
time, and that when J. P. Brunson married S. R. Brunson in 
1266, he was holding possession under Mathew Brunson Sr., 
and that since their marriage they had been in possession up 
to the time of the trial either in person, or by tenants. 

The appellants proved and read in evidence a deed executed 
by Mathew Brunson Sr. and his wife, in the presence of two 
subscribing witnesses, on the 7th of October, 1875, reciting a 
valuable consideration and conveying to Mrs. S. R. Brunson 
said lands. This deed was acknowledged on 2d of January, 
1877, and on the 30th day of that month was filed for record 
in the office of the judge of probate of the county in which 
the lands were situated. They also offered evidence tending 
to show, that the lands were conueyed to Mrs. Brunson for a 
valuable consideration, which she had fully paid; and that she 
and her husband resided on said lands until August, 1876, when 
they moved to Victoria, some miles distant, and that after 
that time they continued in the possession of the lands by 
their tenants. Their evidence also tends to show a pur- 
chase of the lands by her prior to the date of the sale, and 
that she “finished” paying therefor when the deed was exe- 
cuted; but it does not show when such purchase was made. 

The appellee then offered to prove, in rebuttal, that after 
the rendition of the decree against the guardian of appellee, 
J. P. Brunson, who was then in possession of the lands, stated 
“that he had no title to said lands, that Mathew Brunson 
had never made a title to them, and that the judgment would 
ruin him, that he did not have a scratch of a pen to said 
lands.” Mrs. Brunson objected to this declaration of her 
husband going to the jury as evidence against her for the 
purpose of showing fraud in the execution of the deed to her. 
The court overruled her objection, allowed the offered proof 
to be made, and she excepted. 

The foregoing being substantially all the evidence offered 
on the trial, as shown by the bill of exceptions, the court 
charged the jury at the request of the appellee in writing, 
that if they believed the evidence they must find for him for 
the lands sued for, except a small part thereof, as to which 
there was a disclaimer. To the giving of this charge the 
appellants excepted. The appellants then asked the court 
in writing to charge the jury, that if they believed from the 
evidence “that J. P. Brunson, the husband of 8. R. Brunson, 
went into the posession of the lands sued for in the year 
1860, and that Mathew Brunson Sr. executed and delivered 
to Mrs. S. R. Brunson the deed on the day it bears date, and 


that the consideration money was paid at said time, or 
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before its execution, and that said husband and wife remained 
in possession of said lands up to the time of the purchase of 
plaintiff at sherifi’s sale, and that the said deed was recorded 
at the time specified in the certificate of the judge of probate, 
then it was notice to the purchaser of Mrs. S. R. Brunson’s 
interest in said lands, and the lien of the plaintiff [appellee 
here| did not attach, and he can not recover.” This charge ~ 
the court refused to give, and the appellants excepted. 
A judgment on verdict was entered for the appellee, from 
which this appeal was taken. 

The rulings of the Circuit Court above noted are here 
assigned as error. 


W. D. Rozenrts, for appellant. 
Joun D. GARDNER, contra. 
(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—The guardian’s bond, permitted by 
the court below: to be introduced in evidence, is executed in 
substantial conformity to the statute, and is, therefore, a 
statutory bond. The fact that it was given for the benefit of 
more than one minor, or ward, does not vitiate it as such. 
The requirement of the statute is, that such bonds be exe- 
cuted “with sufficient sureties, payable to the judge of pro- 
bate, in the penal sum of twice the supposed value of the 
estate of the ward.”’—Code, 1876, § 2762. The word “ ward” 
here may mean wards, under the influence of section 1 of 
the Code, affixing a legislative signification to words, and 
expressly providing that the singular may include the plural. 
* The statement of J. P. Brunson, made while in possession 
of his wife’s.lands, admitting that “he had no title to the 
lands, and that Mathew Brunson had never made a title to 
them ; and that the judgement would ruin him, [and] that he 
did not have a seratch of a pen to said lands,” was not ad- 
missible evidence against the wife for the purpose of show- 
ing fraud in the execution of the deed to her from Mathew 
Brunson. The rule has often been announced, that the hus- 
band’s declarations made against interest are never admissi- 
ble to affect the wife’s statutory separate estate.— Murphree 
v. Singleton, 37 Ala. 412 ; Carver v Lads, 65 Ala. 190. 

The general rule is, that the possession of a vendee under 
an unrecorded deed, who is in open, notorious and exclusive 
occupancy of real estate, claiming it as his own, is construc- 
tive notice of the vendee’s title, whether it be legal or equitable 
in its nature—Wade on Notice, § 273; Burt v. Cassety, 12 
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Ala. 734. The reason of the rule is, that possession is a fact, 
open to observation, which should induce proper inquiry as 
to whether or not the possessor has title, either for himself 
or in right of another, under whom he holds. It puts the 
=" on inquiry as to any outstanding deed or imcum- 
rance, in favor of such possessor, or those he represents, 
and charges him with notice.— Herbert v. Hanvick, 16 Ala. 
581; Fenno v. Sayre, 3 Ala. 458; Wade on Notice, § 276. 
This principle is also applicable to the relation of landlord 
and tenant, and while the English authorities incline to the 
view, that the possession of a tenant under a lease is notice 
simply of his tenancy, or of the interest claimed by the ac- 
tual occupant, the American doctrine clearly is, that the pos- 
session of the tenant is the possession of the landlord, and 
notice of the former is notice of the latter. It is obviously 
within the spirit and reason of the rule, for an inquiry of the 
occupant will be likely to lead to a knowledge of the fact, 
that he is a mere tenant, holding in the right of another who 
is his landlord.— Hood v. Fahnestoch, 1 Penn. St. 470; Wickes 
v. Lake, 25 Wis. 71; Franz v. Orton, 75 Ill. 100; Wright v. 
Wood, 23 Penn. St. 120; Wade on Notice, $$ 284-286. 
Under the operation of these principles, we are of opin- 
ion, that the possession of the land by appellant, Brunson, 
for the wife and as her trustee, ot as notice of the 
wife’s title, and prevented the lien of appellee’s execution 
against the vendor, Mathew Brunson, from attaching, 
although the latter’s deed to Mrs. Brunson was not regis- 
tered at the time the levy was made. The possession of the 
husband is generally referable to his representative capacity, 
and must be considered the possession of the wife, when it 
relates to her separate estate, and it is, therefore, considered 
as notice of her right.—Gwynn v. Hamilton, 29 Ala. 233 ;, 
Michan v. Wyatt, 21 Ala. 813. Nor can we see that the case 
is affected by the fact, that there has been a change in the 
character of his possession from tenant of the vendor to trus- 
tee or agent of the vendee. The law presumes that the facts 
attending the possession can be ascertained at any particular 
time, by instituting diligent inquiry. If Brunson’s posses- 
sion, as tenant of the wife’s vendor, prior to the sale, was no- 
tice of the fact, that he was a mere tenant, and that his land- 
lord held the title, it is based upon the above well settled 
rule, that proper inquiry will afford the information, and for 
a failure to inquire the law imputes mala fides to a subse- 
ya purchaser. For a like reason, after the unregistered 
eed was made to the wife, and the husband held as trustee 
in her right, the same diligence of inquiry would lead to a 


knowledge of the new relationship, and thus operate as no- 
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tice of the wife’s title. The opposite view, it is true, we find 
to be maintained by one of our most respectable courts. 
Loughridge v. Bowland, 52 Miss. 546. But the doctrine there 
held is not conceived to harmonize with the theory of con- 
structive notice as prevailing in this and other States, nor to 
constitute a just exception to it. Wade on Notice, §§ 286, 
304 ; Herbert v. Hanrick, 16 Ala. 581. 

The rulings of the Circuit Court were repugnant to these 
views, and its judgment must bo reversed and the cause 
remanded. 


May, Adm/’r vw. Parham, Adm’r. 


Bill in Equity to subject Lands Devised to the Payment of c 
Claim against the Testator. 


t. Judgment against decedent ; how revived.—A judgment rendered 
against a decedent in his life-time is a mere cause of action against the 
personal representative, and is incapable of revivor otherwise than by 
suit at law in the ordinary form.—(Code, § 2653). 

2. Same.—The record of such judgment having been destroyed, a 
substitution thereof under the statute (Code, § 555) does not amount to 
a revior of it. 

3. Personal estate of a decedent the primary fund for payment of debts; 
Equity of the heir or devisee to have it first applied.—While lands de- 
scended or devised may, if the personal estate be deficient, be charged 
with the payment of the decedent’s debts, yet the heir or devisee has 
wn equity to insist on the application of the personal estate in exonera- 
tion of the lands, it being the primary fund out of which his debts 
should be paid. Ilence, a court of equity, as a general rule, will not 
aid a general creditor to subject lands devised or descended, unless an 
original deficiency of the personal estate is shown, or it appears that the 
personal representative has wasted it, and that all legal remedies against 
him and his sureties have been exhausted, Omgat such remedies would 
be unavailing and fruitless in consequence of their insolvency. 

4. Bill to subject lands devised to payment of debts ; burden on com- 
plainant to show deficiency of personal assets.—On a bill filed by a gen- 
eral creditor to subject lands devised for the payment of the testator’s 
debts, on the ground that the personal assets had been appropriated by 
the personal representative, and he and his sureties are insolvent, the 
burden of proving such insolvency is upon the creditor ; and the ad- 
mission of that fact by the personal representative in his answer is not 
evidence against the devisees. 

5. Statute of non-claim; when may be pleaded by devisees.—Devisees 
have an equal right with the personal representative to insist upon the 
statute of non-claim as a bar to a_ bill seeking to subject lands devised 
to them, and which have passed into their possession, to the payment 
of demands agains tthe testator. 

6. Statute of non-claim; when pleaded, burden of proof on creditor.— 
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When the statute of non-claim is pleaded, the burden of proving a pre- 
sentation of the claim lies on the creditor seeking its enforcement. 
Same; when written acknowledgment by personal representative of 
presentation is evidence against heirs or derisees.—The written acknowl- 
edgment by the personal representative of the fact of the presentation 
of aclaim against the decedent’s estate, made before the statute creates 
a bar, is evidence of that fact against the heir or devisee. 

8. Same; what is not suflicient evidence of. --Where in a suit against the 
personal ig se gr and devisees to subject lands devised to the pay- 
ment of a demand against the testator, the statute of non-claim was 
ery by the devisees, and the evidence showed that the demand 

iad been presented to the personal representative, but it was not shown, 

otherwise than by the admission in his answer, when he was appointed, 
such admission cannot be received as evidence against the devisees for 
the purpose of showing that the claim was presented before the com- 
pletion of the bar of the statute. 


~! 


ArpEaL from Greene Chancery Court. 

Heard before Hon. A. W. Diixarp. 

On the 17th September, 1877, George W. Parham, as the 
administrator of the estate of John P. Parham, deceased, 
filed the bill in this cause against Moody H. May Jr., as the 
administrator, with the will annexed of Moody H. May Sr., 
deceased, and Eliza May and others, infants, and devisees 
under said will, for the purpose of subjecting lands devised 
to said infant defendants, and which had passed into their 
possession, to the payment of a judgment which the com- 
plainant, as such administrator, had recovered against the tes- 
tator in his life time, but which had never been revived 
against his personal representative. The bill avers, in sub- 
stance, that at the April Term, 1867, the complainant, as the 
administrator of the estate of John P. Parham, deceased, 
recovered a judgment in the Cireuit Court of Greene county, 
in this State, against William W, Thompson, John K. Turner 
and Moody H. May Sr,,in the sum of $148.32, and that 
about fifteen days after the adjournment of the court an ex- 
ecution was regularly issued upon the judgment, and delivered 
tc the sheriff, who thereafter returned it unsatisfied, and that 
alias and pluries exegations were subsequently issued thereon, 
which .were also returned unsatisfied ; that on the 20th 
March, 1868, the court house of said county, together with 
the records and files of the Circuit Court, including the re- 
cord of said judgment, were destroyed by five, and at the 
Spring Term, 1869, “the complete record of your orator’s 
said suit and judgment was duly and legally substituted by 
an order of the said court,” and entered upon the records 
thereof; that both Thompson and Turner were, and had 
been since the recovery of said judgment, insolvent ; that on 
the 16th February, 1868, Moody H. May Sr. died in the 


county of Greene, leaving a last will and testament, which 
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was duly probated, and the execytor therein nominated 
having renounced his right to execute the will, Moody H. 
May Jr. was, on 12th August, 1868, duly appointed adminis- 
trator of his estate, with the will annexed ; that said testa- 
tor died seized and possessed of a tract of land in the bill 
particularly described, which by his will he devised to the 
infant defendants, who were his children, and who were in 
the possession of the land, claiming under the will; that on 
the 2d October, 1869, complainant duly presented the said 
judgment to Moody H. May Jr., as the administrator of 
Moody H. May Sr., deceased, for payment, that the same 
was not paid by him, but still remaims due and unpaid ; 
“that there are now no personal assets of the estate of said 
Moody H. May Sr., deceased, but the whole thereof which 
were of said estate, have been appropriated by said admin- 
istrator, and the said administrator and eaeh and all of his 
sureties on his bond, as such administrator, are wholly in- 
solvent ;” that on the 15th January, 1872, said adminis- 
trator “ made a final settlement of said estate in the Probate 
Court of Greene county, but did not resign his office as such 
administrator ;”’ and that he had taken no steps to have said 
lands sold to pay the debts of his testator. 

The defendants, a guardian ad lifem having been appointed 
for the infants, demurred to the bill, and their demurrer 
having been sustain, the complainant, on 29th November, 
1878, amended his bill, alleging, that in the proceedings to 
substitute the reeord of his judgment, as stated in the origi- 
nal bill, notice of his application therefor was duly served 
on Thompson and Turner, and that notice was also served on 
Moody H. May Jr. in his individual capacity, but not in his 
representative capacity as administrator of Moody H. May 
Sr., deceased ; and that on the 8th March, 1878, since the 
filing of the original bill in this cause, complainant filed in 
said Circuit Court “an application and motion for an order 
to substitute and reinstate said judgment upon the records 
of said court ; that due and legal notice of said application 
and motion was served on the defendant, Moody-H. May Jr., 
as administrator with the will annexed of Moody H. May, 
deceased,” and that at the October Term, 1878, of said court, 
“the said judgment was, by an order of said court, estab- 
lished and substituted and entered upon the records of said 
eourt.” 

The administrator answered the bill, as amended, and an 
answer was also filed thereto on behalf of the devisees by 
their guardian ad litem. In his answer the administrator 
stated that “ the estate of respondent’s testator has been fully 
administered, and respondent and his sureties on his admin- 
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istration bond are perhaps insolvent.” He also admitted that 
he was appointed administrator at the time stated in the bill, 
but denied that the judgment in favor of the complainant 
was ever presented to him. Among other matters set up in 
defense of the bill, the administrator and the devisees 
pleaded the statute of non-claim. Testimony was taken in 
the cause, but neither the insolvency of the administrator 
or of the sureties on his bond, nor the date of his appoint- 
ment as administrator of the estate of Moody H. May Sr., 
deceased, is shown. 

On the hearing, had on the pleadings and proof, the chan- 
cellor was of the opinion, that the complainant was entitled 
to relief, and caused a decree to be entered “ condemning 
the lands specifically mentioned and set forth in the bill of 
complaint, for the satisfaction of the judgment and interest 
and costs of suit,” and ordering a reference; and this de- 
cree is here assigned as error. 


E. Moran, for appellants. 
SnEeDEcoR, CockreLL & HEap, contra. 
(No briefs come to the hands of the reporter.) 


BRICKELL, C. J.—1. The judgment against the testator 
at the time of his death, now sought to be charged on the 
lands devised, was a mere cause of action against the per- 
sonal representative, incapable of revivor otherwise than by 
suit at law in the ordinary form.—Code of 1876, § 2633. 
There is no averment in the bill, that the creditor has re- 
sorted to, and prosecuted any legal remedy against the admin- 
istrator with the will annexed, to establish the existence of 
his demand, and to enforce the payment thereof. The pro- 
ceedings for the substitution of the lost or destroyed record 
of the judgment was not, in any proper sense, a suit on, and 
for the recovery of the judgment. Its whole scope and object 
was the re-establishment of the primary and best evidence of 
the record, in itself conclusive and indisputable, so that in 
subsequent proceedings to enforce the judgment, there would 
be no necessity for resorting to evidence of an inferior degree. 

The case is, then, that of a general creditor, without a lien 
resorting to a court of equity, to enforce satisfaction of his 
demand from lands devised. The personal estate is the 
primary fund for the payment of debts; and though lands 
descended or devised may, if that estate be deficient, be 
charged, yet the heir or the devisee has an equity to insist 
on its application in exoneration of the tn Hence, a 
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court of equity, as a genersl rule, will not aid a general 
creditor to subject lands devised or descended, unless an 
original deficiency of the personal estate is shown ; or it ap- 
pears, that the personal representative has wasted it, and 
that all legal remedies against him and his sureties have 
been exhausted ; or that such remedies would be unavailing 
and fruitless in consequence of their insolvency.—Darring- 
ton v. Borland, 3 Port. 9; Pyke v. Searcy, 4. Port. 52; Led- 
yard v. Johnston, 16 Ala. 548. 

The only averment of the bill touching this matter is, that 
“there are now no personal assets of the estate of said Moody 
H. May, deceased, but the whole thereof which were of said estate 
have been appropriated by said udministrator, and the said 
administrator, and each and all of his sureties on his bond, as 
such administrator, are. wholly insolvent.” The averment is 
not of a want or deficiency of personal assets at the death of 
the testator, or at the time of the grant of administration, 
but more than ten years thereafter, when the bill was filed. 
But it may be regarded as sufficient to excuse the creditor 
from a pursuit of legal remedies against the administrator 
and his sureties, and with sufficient certainty shows that such 
remedies would be unavailing. The averment is affirmative ; 
it is an indispensable ingredient of the right of the creditor 
to the aid of the court, and the burthen of proving it rests 
upon him, unless its truth is admitted. The devisees are in- 
fants, incapable of making the admission, and there is a want 
of proof of a material fact—the insolvency of the admin- 
istrator, and of his sureties. Without proof of that fact, the 
court ought not to have charged the lands with the payment 
of the debt. It is scarcely necessary to say, that if the an- 
swer of the administrator can be regarded as admitting the 
fact, it is not evidence against the devisees. 

2. The heir or the devisee, when a creditor seeks to sub- 
ject lands which have passed into his possession, has an 
equal right with the personal representative to insist upon 
the statute of non-cluim, as a bar to the demands.— Me Broom 
v. Governor, 6 Port. 32; Thrash v. Sumwalt,5 Ala. 13; Fret- 
well v. McLemore, 52 Ala. 124. When the statute is pleaded 
at law, or in equity, the onus of proving presentment lies on 
the creditor.— Evans v. Norris, 1 Ala. 511. The written ac- 
knowledgment by the personal representative of the fact of 
presentment, made before the statute creates a bar, is evi- 
dence of the fact of presentment against a subsequent rep- 
resentative, and against the heir or devisee.—Starke v. 
Keenan, 5 Ala. 590. The presentment of the claim of the 
appellee does appear from the answer of the administra- 
tor, when read in connection with the evidence. But other- 

(17) 
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wise than from the admission in the answer of the adminis- 
trator, it is not shown when the letters of administration 
were granted, and, of consequence, the period from which the 
bar of the statute is to be computed. That admission can 
not be received as evidence against the devisees. As to them, 
the appellee has not proved, consequently, a presentment of 
the claim within eighteen months. 

The errors we have pointed out compel a reversal of the 
decree. 

Reversed and remanded. 


Jones v. Randle. 


Bill in Equity to enforce Vendor's Lien, and to avoid subsequent 
Sale of the Lands for Non-payment of Taxes. 


1. Statutes ; construction of. —No statute should be construed, if such 
construction can be avoided, so as to leave it possible for any man to 
forfeit or lose his lands, without ever having had the opportunity of 
testing, by suit, the legality of the proceedings, by whicli it is proposed 
to divest him of his freehold. 

2. Lands sold for tares ; when statutory bar begina to run.—The statu- 
tory bar to actions brought for the recovery of real property sold for the 
non-payment of taxes, provided by section 92 of the Revenue Law of 
1868 (Pamph. Acts 1868, p. 527), now embodied in section 464 of the 
Code of 1876, begins to run only from the time the deed is executed by 
the judge of probate to the purchaser at tax sale. 

3. Same; when purchaser acquires the fee —Whenever lands are 
properly sold and conveyet for unpaid taxes imposed on the lands 
themselves, the purchaser acquires the fee. 


AppEaL from Macon Chancery Court. 

Heard before Hon. N. S. Granam. 

On December Ist, 1868, E. Troupe Randle, as the admin- 
istrator de bonis non of the estate of James F. Carter, deceased, 
under and in pursuance of a decree of the Probate Court of 
Macon county, sold certain lands belonging to said estate to 
James Ray and William Thompson, who, in accordance with 
the terms of sale, paid one half of the purchase money in 
cash, and gave their note for the balance, and were let into 
the possession of the lands under their purchase. The sale 
was reported to the court, and by it confirmed. The bill in 
this cause was filed on July 18th, 1879, by Carter, as such 
administrator, against the personal representatives and heirs 
of Ray and Thompson, both of them having died without 
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paying the balance due by them on the purchase money of 
said lands, for the purpose of enforcing a vendor's lien for 
the payment of such balance. In the bill it is averred, that 
“'Thomas R. Jones and William B. Jones are now in posses- 
sion of said lands, claiming the same as their own by some 
sort of purchase unknown to orator, but with notice of 
orator’s lien on said lands to secure the payment of the money 
—_ on said purchase;” and they also are made parties to the 
ill. 

To the bill the defendants, Thomas R. and William B. 
Jones, filed a plea, averring, in substance, that on the 5th 
May, 1873, the lands described in the bill were sold by the 
tax collector of Macon county for the payment of taxes, and 
that at the sale Dillard & Jones, a firm composed of James 
R. Dillard and defendant, William B. Jones, became the pur- 
chasers thereof; and that on the 20th April. 1876, a deed to 
said lanfs was executed to them by the judge of probate of 
said county, which deed was duly acknowledged and recorded, 
and is made an exhibit to the plea; that on the 20th De- 
cember, 1877, Dillard and his wife by deed conveyed to the 
defendant, Thomas R. Jones, his undivided interest in said 
lands; that Dillard and Jones, the purchasers at the tax 
sale, went into the possession of the lands on the day of the 
sale to them by the tax collector, to-wit: May 5th, 1873, and 
held open, continuous, uninterrupted and adverse possession 
of said lands, claiming the same as their own, until Decem- 
ber 20th, 1877, and that from and after that date, “ and until 
the filing of this plea, these defendants have been in the pos- 
session of said lands, holding the same openly, continuously, 
uninterruptedly, and adversely to all persons whatever. And 
they say that the plaintiff is barred of this suit by the limi- 
tation of five years, provided by law to prevent the recovery 
of lands sold for taxes, set forth in the Code of Alabama, 
section 464.” After this plea was filed, the complainant 
amended the bill, averring that “ the defendants, William B. 
and Thomas R. Jones, pretend, that some five or more years 
prior to the filing of this bill they purchased said lands at a 
tax sale, and under said sale took possession, and have held 
possession of said lands adversely, and claiming the same as 
their own, and that under and by virtue of such sale they 
have acquired a fee simple title.” The bill, as amended, also 
charges that the tax sale “ was illegal and invalid, and that 
said tax deed executed to the purchasers is invalid, and does 
not confer upon said defendants any right or title in and to 
said lands superior to orator’s said lien.” The bill, as 
amended, also seeks to charge William B. and Thomas R. 
Jones with rents while they were in possession. 
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On the submission of the cause, said defendants read in 
evidence a deed executed by the judge of probate of Macon 
county to Dillard & Jones, conveying to them the lands de- 
scribed in the bill, and reciting the sale thereof to them by 
the tax collector on the 5th May, 1873, as averred in the plea ; 
and also a deed executed by Dillard and wife to Thomas R. 
Jones conveying to him their interest in the lands. They 
also introduced evidence tending to show possession under 
the tax sale, as alleged in their plea. 

On the hearing, had upon pleadings and proof, the chan- 
cellor caused a decree to be entered, overruling the defend- 
ants’ plea; and this decree is here assigued by them as error. 


R. M. Wixitamsoy, for appellant. 
JAMES T. NorMAN, contra. 
(No briefs came to the hands of the reporter.) 


STONE, J.—In the revenue law of 1868, section 92— 
Pamph. Acts, 327, Code of 1876, § 464—it is provided, “that 
no action for the recovery of real property sold for the non- 
payment of taxes, shalllie, unless the same be brought within 
five years after the date of the sale thereof for taxes as afore- 
said, (anything in the statute of limitations to the contrary 
notwithstanding),” with a proviso in favor of minors and in- 
sane persons, who are allowed one year after the removal of 
their respective disabilities. Revenue is the life-blood of the 
commonwealth, and it can be supplied only by taxation. The 
government can not wait on slow and tedious processes for 
the collection of its revenue, and henee the rules and rulings, 
statutory and otherwise, which have established a separate 
and peculiar system for the assessment and collection of 
taxes, and for testing the legality of the assessment.—Cooley 
on Taxation, 536; Ala. Gold Life Ins. Co. v. Lott, 54 Ala. 
499 ; Mayor v. Baldwin, 57 Ala. 61; Elyton Land Co. v. Ayres, 
62 Ala. 413; Nat. Com. Bank v. Mayor, 1b. 284; Underhill v. 
Calhoun, 63 Ala. 216. This statute was conceived in the 
same spirit. The intention was to prescribe a short limita- 
tion for testing the validity of such sales, thereby encourag- 
ing purchasers, and forcing an early determination of their 
legality. Purchasers would take some risks, when they 
knew the fate of the adventure must be determined in a few 
years. They might hesitate, if delay and uncertain litigation 
lay before them—delay in the inception of the litigation, 
and uncertainty in its duration. This the legislature 


intended to guard against. 
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It will be observed, that the statute copied above makes 
no mention of the title to be made on a tax sale, and is not, 
by any expression in its language, limited to suits founded on 
tax titles. “No action for the recovery of real property sold 
for the non-payment of taxes,” is its language. Construed 
by its own terms, it would seem, that the legislative intent 
was, that at the end of five years after such sale for unpaid 
taxes, if the purchaser had not previously obtained posses- 
sion, or commenced a suit for the recovery of possession, the 
five years statute would be a complete bar to any suit after- 
wards instituted by kim; and, on the other hand, if the or- 
iginal owner, beiug out of possession, should bring suit after the 
expiration of the five years, to recover possession of the tax- 
purchaser, or any one in possession in the purchaser’s right, 
the five years statute would be a complete bar to his right 
of recovery. Tracing title through a tax sale is always diffi- 
cult, by reason of the great strictness required in proving & 
substantial compliance with every duty enjoined by the stat- 
ute.—2 Brick. Dig. 469, $$ 28, 29. The legislature, no doubt, 
had this also in view when they enacted this short statute of 
limitations. Time not only takes off witnesses,'but it obscures 
recollections, and destroys the evidence of facts. When 
vights are dependent on a minute detail of facts, it is legisla- 
tive wisdom to require their speedy assertion.— Bowman v. 
Cockrill, 6 Kans. 311. 

Passing from argument to adjudged cases, we find in sev- 
eral of the States statutes of limitation, similar to ours in 
their most important features. A statute of Pennsylvania 
declared that “‘ no action for the recovery of lands [sold for 
taxes] shonld lie, unless the same be brought within five 
years after the sale thereof for taxes.” Ina very well con- 
sidered case.—Wualn v. Shearman, 8 Serg. & KR. 357—the 
plaintiff in ejectment was the original proprietor of the land 
sued for, and proved title in himself. The defendant was in 
possession when the suit was brought, but had not been in 
possession five years. He claimed under a purchase at tax 
sale, made more than five years before suit brought, and a 
tax deed made to him. The question was, whether the lim- 
itation commenced running from the day of the sale, or from 
the time the purchaser took possession. The lands were 
unoccupied at the time of the sale, and there was no statute 
in foree at that time, which authorized the plaintiff to test 
his title by suit. He could not sue, for there had been no 
one in possession under the tax-purchase to be sued. TILGH- 
MAN, C. J. delivered the opinion of the court, and held the 
statute did not commence to run, until the purchaser took 
possession. Among other things, he said: “Suppose, now, 
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that a purchaser at sheriff's sale for taxes should decline to 
take possession for five years, and that under the laws of the 
commonwealth no action for the recovery of the lands could 
be brought against a person not in possession ; could it be 
imagined that under such circumstances, the man whose 
land had been sold for taxes, should be forever barred the 
opportunity of showing that the sale had been made contrary 
to law? Would it not be more reasonable to say, that such 
monstrous injustice could never have been intended, and in 
such case the general expressions in the act of Assembly 
should be so modified as to extend only to persons who took 
possession under their purchase, and to allow the former 
owner five years for bringing his action, from the time when he 
first might have brought it, viz : from the time of the purchas- 
er’s entering into possession.” This case was decided after 
two arguments pronounced by the court to be able, and over- 
ruled a former hasty opinion by the same court. Justice 
GIBSON concurred, and Duncan, the other justice, delivered 
an able concurring opinion. Mr. Cooley—Taxation 378— 
speaking of this and other decisions, says: “ These decis- 
ions have perhaps given effect to the statute as near as was 
possible, consistent with fundamental rules of right.” That 
ruling was ever afterwards followed in Pennsylvania, until 
1824—twenty years afterwards—when a statute was enacted, 
that “any person wishing to bring an ejectment for land on 
which no person resides, and which lands have been sold for 
taxes, may bring his action and serve the writ on the person 
who purchased the said lands.” Under this later statute it 
was held in Robb v. Bowen, 9 Barr (9 Penn. State), 71,that in 
the case of unseated or unoccupied lands, the statute com- 
menced running in favor of the purchaser at tax sale, from 
the time he received the deed. This principle was re-affirmed 
in an opinion by Aanev, J. in Johnston v. Jackson, 70 Penn. 
St. 164. See also Cranmer v. Hall, 4 W. & Serg. 36 ; Bigler 
v. Karns, [b. 137; Bayard v. Inglis, 5 W. & Serg. 465. 

A statute of Iowa declared, that “ no action for the recov- 
ery of real property sold for the non-payment of taxes shall 
lie, unless the same be brought within five years from the 
date of sale,” with a proviso giving further time to infants 
and insane persons. It will be observed, that their statute is 
precisely like ours, and we suppose ours was borrowed from 
theirs, as theirs is older than ours. Theirs is a literal copy 
of the Pennsylvania statute of 1804, which we have been dis- 
cussing, and we suppose was copied from it. It was so stated 
in the opinion in the case of Eldridge v. Kuehl, 27 Iowa, 160, - 
which presented the queston of its construction. The ques- 


tion was very elaborately considered by that court, of which 
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Judge DrtLon was then chief justice. The court said: “If 
the five years rin from the day the real estate is struck off 
to the bidder, the owner would be barred his action before 
any title would be vested in another, and that, too, without 
any right of action before the bar attached. Such a con- 
struction ought not to be adopted, because it would make the 
statute of limitation both unjust and unconstitutional. These 
results can be avoided by holding that the word ‘sale’ is used 
in its legal sense. Thus construing the statute, it would give 
to the owner five years from the delivery and recording of the 
deed, whereby the ¢étle becomes vested in the purchaser, in 
which to bring his action. This is a reasonable construction 
of the language used, and avoids the unjust and unconstitu- 
tional results above specified. These may be properly called 
strong and overruling reasons for giving to the word ‘sale,’ in 
the section quoted, a meaning different from that which it man- 
ifestly has in other sections.” In this, the court only declared 
a correct rule of construction. “ For as a conflict between the 
statute and the constitutiou is not to be implied, it would 
seem to follow, where the meaning of the constitution is clear, 
that the court, if possible, must giv®the statute such a con- 
struction as will enable it to have effect.” Cooley, Const. 
Lim. 184-5. We suppose the constitutional provision the 
Supreme Court of Iowa thought would be violated, by con- 
struing the word ‘ sale’ to mean the knocking down the lands 
to the best bidder, is seetion14 of our declaration of rights— 
found in most or all of the State constitutions—“ that every 
person for any injury dove him in his lands” ete. “ shall 
have a remedy by due process of law.” It would seem no 
statute should be construed—if such construction can be 
avoided—so as to leave it possible for any man to forfeit or 
lose his lands, without ever having had the opportunity of 
testing by suit the legality of the proceedings, by which it is 
proposed to divest him of his freehold. The principle de- 
clared in Eldridge v. Kuehl, supra, was followed by that court 
in the following eases: Henderson v. Oliver, 28 Lowa, 20; 
McCready v. Sexton, 29 1b. 356; Thomas v. Stickle, 32 Ib. 71; 
Brown v. Painter, 38 Ib. 456. See also Baker v. Kelley, 11 
Minn. 480. 

Subsequent to the rendering of the decisions in Iowa, cited 
above, the legislature of that State seem to have changed 
their statute, and made it express on its face what their 
Supreme Court had declared to be its true interpretation. 
The amended statute required the action to be brought within 
five years after the treasurers deed is executed and recorded. 
We learn this change of statute, by comparing the copy 
found in Eldridge v. Kuehl, 27 Iowa, 160, with a copy given 
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in the opinion of Judge Woops of the United States Supreme 
Coutt, in Barrett v. Holmes, 102 U.S. 651. Laverty v. Sexton, 
41 Iowa, 435, and Barrett v. Love, 48 Jb. 103, had followed the 
ruling in Eldridge v. Kuehl, and Judge Woops, in his decision, 
only followed the rulings of the Lowa Supreme Court. There 
is this additional argument in favor of that court’s ruling. 
A purchaser at tax sale, by the mere fact of being set down 
as the highest bidder, acquires no title to the property, and 
can maintain no action for its recovery. Until he obtains 
a deed he can neither maintain nor defeat a recovery in eject- 
ment. He has no title. He can not obtain a title until after 
the expiration of two years. Section 85 of the Revenue 
Law of 1868. Accidents or litigation may cause further delay. 
The original owner of the land has the title, and may sue as 
his possession is disturbed. Holding that the limitation of 
five years commences runing at the time the property is cried 
off, gives to such original owner five years within which to 
sue, while the tax-purchaser, with the best diligence he can 
employ, can not have exceeding three years. The limitation 
evidently applies as wel to actions brought against tax titles, 
as to those which base their right of recovery upon them. 
Such is the plain import of the language of the statute, and 
such are the rulings in Iowa, Wisconsin, and wherever they 
have statutes like ours. It should require strong and explicit 
language to justify us in holding, that the legislature intended 
to —* this marked inequality between the two classes 
of litigants, and that, in a system which evidently had for its 
aim facility and promptness in the collection of revenue, they 
should provide for the delinquent tax payer so great advant- 
age over the purchaser at such sale. 

The statute, Code of 1876, § 464, shows on its face, that it 
was conceived in the spirit, and with the intent of declaring a 
short period for testing the validity of tax titles. Actions 
“for the recovery of real property sold for the non-payment of 
taxes,” are the actions for which the five years limitation is 
wane roger Now, no matter by whom the action may be 

rought, whether by the tax-purchaser or the original owner, 
the validity of the tax title can not be inquired into, until 
the titl—the deed—is executed. Until then, there is no 
title to be asserted or questioned. If the purchaser sues, 
he can not recover on his certificate of purchase, because 
it confers no title. If the original owner sues the purchaser 
before the latter obtains a deed, the validity of the sale can 
not be tried, for the purchaser can not defend on his mere 
certificate of purchase. So, in no event, can the legality or 
validity of the sale be tested in ejectment, until the pur- 
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chaser obtains a deed. This tends strongly to vindicate the 
Iowa rulings, and those of Pennsylvania on the act of 1824 

A further argument. When lands are sold for taxes, the 
tax collector is required to give the purchaser a certificate of 
purchase.—Code of 1876, $448. This certificate is assign- 
able by indorsement, and the assignment vests in the assignee 
all the right and title of the original purchase.—Jb. § 449. 
There is no provision that the tax payer whose lands have 
been sold for taxes, shall have any notice of this assignment, 
or succession of assignments, as the case may be, He is not 
required to be informed, and may not know who holds the 
certificate of purchase, and who is the owner of the right and 
title under the purchase. When the deed is made, this fixes 
and declares the ownership, and no further assignments, or 
transfers of the right and title under the purchase can be 
made except by deed ; and deeds of conveyance of lands are 
usually recorded, and notice of their existence thereby given. 
These reflections have been suggested by a remark found 
in the opinion of the court in Mitchell v. Etter, 22 
Ark. 178, that “the former owner, whose land has been 
sold for taxes, may, by bill in equity, have the pur- 
chaser’s title declared void, if it be so, and his deed deliv- 
ered up ana cancelled, though he never was in possession.” 
How can a bill be sustained to cancel a deed, before it has 
any existence, and before the law authorizes it to be made? 
And if it be proposed to file a bill to prevent the cloud, 
before the making of the deed, how is the original owner to 
know in whose hands the certificate of purchase may be 
found, so as to make that person a defendant to his bill ? 
Other difficulties suggest themselves, which would be likely 
to arise in any attempt to have the cloud upon the title removed 
before the deed is executed to the purchaser, but we will not 
swell this opinion by pointing them out. 

The case of Pillow v. Roberts, 13 How. (U. 8.) 472, arose 
under the statute of Arkansas, which provided that “all 
actions aginst the purchaser, his heirs or assigns, for the 
recovery of lands sold by any collector of the revenue for the 
non-payment of taxes, * * shall be brought within five years 
after the date of such sales, and not after.” When the action 
was brought by the original owner, the purchaser had been 
in possession over ten years, claiming ownership. The record 
does not disclose when the action of ejectment was instituted, 
but the case was decided in the Supreme Court more than 
seven years after the tax-purchaser acquired his deed. The 
five years limitation was pleaded in bar. The opinion was by 
Justice Grier. He said: “with regard to the five years limi- 
tation, we need not inquire whether the legislature intended 
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that the action should be barred, where the purchaser at the 
tax sale was not in possession. In this case, possession for 
more than five years by the purchaser from the collector and 
those claiming under him, was proved. In order to entitle 
the defendant to set up the bar of this statute, after five years 
adverse possession, he had only to show that he and those 
under whom he claimed, held under a deed from a collector 
of the revenue, of the lands sold for the non-payment of 
taxes.” We are not able to determine positively, whether 
Justice GRIER intended to assert, that the five years adverse 
holding which would constitute a bar, should be all the time 
under a deed from the collector of the revenue, or whether it 
was enough for the purchaser to show five years possession, 
with deed at the time of the trial. We incline to the opin- 
ion, that he regarded the actual crying off of the lands at 
tax sale, and not the making of the deed, as the true date of 
the “sale” mentioned in the statute. It will be observed, 
that the Arkansas statute makes no provision for suits by 
the purchaser. It provides a limitation to suits against the 
purchaser, and extends no further. In Jitchell v. Etter, 
22 Ark. 178. the construction of this statute came before the 
the Supreme Court of that State, and they held that the five 
years limitation commenced to run from the time the collect- 
or made the sale, and not from the date of the deed. They 
held further, that the purchaser, toinvoke the provisions of 
the statute, need not be in possession. In other words, their 
holding was, that inasmuch as their statute only operates in 
favor of the purchaser, if the original owner takes no step 
to test the legality of the sale for five years, he shall not be 
afterwards heard to question the regularity of the proceed- 
ings which culminated in the sale. The statute and ruling 
in Arkansas seem to have been conceived in the single pur- 
pose of aiding the collection of revenue. The bar in that 
State operating only in favor of the purchaser, much that we 
have said above, while commenting on the statutes of Penn- 
sylvania, Iowa and this State, does not apply to the statute 
of that State. ; 

The Wisconsin statute provides, “that any suit or proceed- 
ing for the recovery of lands sold for taxes, except in cases 
where the taxes have been paid, or the lands redeemed as 
provided by law, shall be commenced within three years from 
the time of recording the tax deed of sale, and not there- 
after.’ Another statute is spoken of in their decisions, but 
we have not found it. Its provisions are, that the record of 
the deed of purchase is a constructive possession of vacant 
possessions by the purchaser, which authorizes an action or 


proceeding against him, without actual possession by him. 
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Many rulings are found in that State, construing this statute.— 
Edgerton v. Bird, 6 Wise. 527; Falkner v. Dorman, 7 1b. 388 ; 
Knox v. Cleveland, 13 1b. 245; Sprecker v. Wakeley, 11 Ib. 432; 
Dean v. Early, 15 Ib. 100; Parish v. Eager, 1b. 532; Jones v. 
Collins, 16 [b. 594: Whitney v. Marshall, 17 1b. 174; Lybrand 
v. Haney, 31 1b. 230; Austin v. Holt, 32 1b. 478. These cases 
shed no light on the question before us, except that, like the 
Iowa rulings, they hold the bar of the statute alike applica- 
ble to the original owner and to the purchaser, when suing 
to recover possession. We adopt the Pennsylvania and 
Towa rulings on statutes from which ours was evidently taken, 
and hold that the statutory bar begins to run only from the 
time the deed is executed to the purchaser at tax sale. 

Another question was decided by the chancellor, and has 
been argued before us, namely: the quantum of interest 
acquired by the purchaser at a sale of real estate for unpaid 
taxes. In Dyer v. Br. Bank at Mobile, 14 Ala. 622, is a state- 
ment by the court—probably a dictum—that at a sale of 
lands assessed to a person, whose duty it was to pay the 
taxes for that year, the purchaser acquired only the interest 
of such person. We do not think this is a proper construc- 
tion of our present law. On the contrary, we hold that 
whenever lands are properly sold and conveyed for unpaid 
taxes imposed on the lands themselves, the purchaser acquires 
the fee.—Doe v. Hearick, 14 Ind. 242; Bur. on Tax, $122. 

We agree with the chancellor, that the plea of appellants 
opposed no valid defense to the bill, and it was rightly over- 
ruled and disallowed. 


Affirmed. 


City National Bank of Selma v. 
Burns. 


Assumpsit against Bank by Depositor for Deposit. 


1. When charge is properly refused.—A charge which withdraws ma- 
terial evidence from the consideration of the jury, or requires explana- 
tory charges to prevent it from being misleading, is properly refused, 
notwithstanding it may assert a correct legal proposition. 

2. Check on a bank by one depositor to another; what constitutes a pay- 
ment.—Where it is shown to be out of a bank’s course of business to re- 
ceive for collection checks drawn on it by its depositors, and a check on 
it, drawn by one of its depositors in favorof another, is presented by the 
latter, and the amount thereof is credited on his pass-book as a deposit, 
and the check is placed on the file of paid and canceled checks, and af- 
terwards the amount of the check is also entered to his credit, and 
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charged against the drawer, on the: books of the bank; these facts con- 
stitute a payment of the check, and the amount of it can not be with- 
held by the bank on discovering that the check was an unauthorized 
over-draft, and the drawer was insolvent. ; 

3. Same.—A charge is erroneous and properly refused, which aflirms, 
as mattet of law, that, if the drawerand payee of a check are customers 
of the bank on which it is drawn, the presentation of the check by the 
payee to the bank, and the noting or entry of it by the bank on his 
pass-book as a deposit, do not operate as a payment of the cheek ; and 
that, if within a reasonable time the bank ascertains that the check is 
an unauthorized over-draft, and offers to return it, there is no liability 
to the depositor. ; 

4. Same.—In such case no presumption arises that the bank received 
the check merely for collection and in the capacity of agent for the 
holder; but a presumption of payment of the check does arise and the 
onus of overcoming that presumption rests upon the bank ; and it ean only 
be removed by evidence that such was not the intention of the parties, 
derived from the course of businsss with the depositor, or from contem- 
poraneous acts or declarations. ; 

5. Over-drajft on bank; when a fraud.—Ii a holder of a check, with 
full knowledge that the drawer is without funds in bank to meet it, and 
has no just reason to believe that the check will be honored in the ab- 
sence of funds, he is wanting in good faith, if he demands and receives 
payment, especially if it is known to him, that the drawer is insolvent, 
and the bank is ignorant of the insolvency. - ‘ 

6. Same; scienter must be clearly proved.—In such case, fraud being 
imputed to the holder of the check, knowledge of the want of funds must 
be clearly traced to him. It can not be inferred from the relations exist- 
ing between him and the drawer, however intimate, unless connected 
with ineulpatory facts or circumstances. 

7. Laches not mistakes.—Laches are not mistakes, nor can they be 
confounded. 


AppEAL from the City Court of Selma. 

Tried before the Hon. Jon. Haratson. 

This was an action of assumpsit brought by the appellee 
against the appellant to recover the amount of a check drawn 
by Hudson, Kennedy & Co. in favor of the appellee, which, 
as he alleged, was deposited by him with the appellant on 
the 4th March, 1878. The material facts touching the de- 
posit are substantially stated inthe opinion. It was insisted, 
however, that the appellee, at the time he presented the 
check, had knowledge of the insolvency of the drawers, and 
that, therefore, the presentation of the check was a fraud 
upon the appellant ; and it may be well to add the testimony 
introduced on the trial on this point. The evidence on the 
part of the appellant tended to show, that in the evening of 
the 4th March, 1878, the appellee came into the bank and 
paid $4,000.00, bills of Hudson, Kennedy & Co., which they 
owed the bank, and to secure which they had placed with the 
bank collaterals; that these bills were anticipated by the ap- 
pellee before they were due; and that at the time the 
appellee paid these bills to the appellant, the cashier of the 
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bank gave up to him the collaterals which had been placed to 
secure them, and which amounted to nearly twice as much 
as the amount of the bills. The appellee was examined as a 
witness on his own behalf, and testified, that when he received 
the $1,031.00 cheek (the check for the deposit of which this 
suit was brought), he had no knowledge, that Hudson, Ken- 
nedy & Co. were not good at bank, or their credit was differ- 
ent from what it had been; that the bank had always paid 
their checks to him; that the $4,000.00 transaction was on 
the same day that he deposited the check, and was an en- 
tirely separate transaction; that Hudson, Kennedy & Co. had 
without his knowledge, hypothecated his eotton to the bank, 
and on learning this fact, he paid the $4,000.00 to get it ; that 
they failed that day; and that he had once been their 
partner, but the partnership between them terminated in 
June, 1875. On cross-examination the appellee further 
testified, that he was a commission merchant in Selma, and 
his desk was in the same room with Hudson, Kennedy & Co., 
but on a different side of the room ; that they were largely 
indebted to him, and would owe him about $8,000.00 after 
all the collaterals they gave him were exhausted ; that when 
he withdrew from the firm in June, 1875, they turned over to 
him a large part of the assets of the firm, and that their 
indebtedness to him was on partnership accounts ; that after 
the dissolution they sold his cotton and charged him much 
less than the usual rates; that he did not know much about 
their assets and liabilities ; that he thought, until they failed, 
that they were in good condition ; that after he deposited the 
eheck, Hudson, Kennedy & Co. stated to him that they 
wanted him tohelp them ; that they said they wanted about 
$8,000.00, but they did not say, that they wanted the money 
that day ; and that he had not spoken to them for six months 
before that time about their business or affairs. The appel- 
lant asked in writing several charges based upon the prop- 
osition, that the presentation of the check to the bank by 
the appellee, with knowledge that the drawers were insol- 
vent, was a fraud upon the bank, which were refused by the 
court. The view taken by this court of these charges ren- 
ders it unnecessary to set them out. 

The appellant also asked the court in writing to charge 
the jury, that “ entries upon books against the interest of the 
party making the same, are not conclusive against him, but, 
like other transactions, are open to explanation ; and if the 
jury believe from the evidence, that the credit of $1031.00 
was carried forward upon the books of the bank in further- 
ance of a mistake; and if they further believe from the evi- 
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dence, that the bank endeavored to correct the mistake as 
soon as it was discovered, and if they further believe from 
the evidence, that this effort was made within a reasonable 
time, and that Burns was not injured by the conduct of the 
bank, they must find for the defendant.” This charge the 
court also refused to give. The court also charged the jury, 
at the request of the appellee, that “ mistakes can not be 
corrected as against a party who has acted upon them, and 
can not be put in statu quo, and who would be damaged by 
the correction of the mistake.” The appellant reserved ex- 
ceptions to the refusal of the court to charge the jury as 
requested, and to the giving of the charge above noted at the 
request of the appellee. 

he trial resulted in a verdict and judgment for the appel- 
lee, from which this appeal was taken. The refusal of the 
court to give the charges noted above, and in the opinion, and 
the giving of the charge asked by the appellee, are assigned, 
with other rulings, which are not necessary to areport of the 
case, as error. 


Jas. W. Lapstey, Wa. R. Newtson, and Perrus, Dawson & 
TILLMAN, for appellant. (1) The facts of this case do not 
constitute a payment of the check drawn by Hudson, Ken- 
nedy & Co. on the appellant. The check was received /or 
collection, and the bank had the right to hold it a reasonable 
time to ascertain the state of the account of Hudson, Ken- 
nedy & Co. with it. That the drawers and payee were depos- 
itors of the bank, made no difference.— Boyd v. Emerson, 2 A. 
& E. 184; 4 Nev. & M. 99; Kilsby v. Williams, 5 B.& Ald. 815, 
(7 Com. Law. 269); Morse on Banking, p. p. 320-1 ; National 
Bank v. McDonald, 51 Cal. 64; 2 U. 8S. Dig. p. 509, § 149; 
Bank v. Smith, 19 Johns. 115. (2). The appellant returned 
the check to Burus in due time ; it acted with due diligence. 
National Bank v. McDonald, supra. (3). That Burns had been 
a former partner of H. K. & Co., and had his office in the 
same room with them; that they were largely indebted to 
him on 4th March, 1878, and that they sold cotton for him at 
less than the customary rates, and that they asked him for 
help on the day they failed, tended to show that he was famil- 
iar with their condition, and was not an innocent party. 
Bank v. Baxter, 31 Ver. 101. (4). The presentation of the 
check by the appellee to the appellant, with knowledge 
of the insolvency of H. K. & Co., was a fraud upon the appel- 
lant.—Morse on Banking, 253, and authorities cited ; Peter- 
son v. Nat. Bank, 52 Penn. St. 206. (5). There was a mis- 
take made in the entry, and the bank had a right to correct 
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it. It was the act of the agent of the bank, and was not con- 
clusive.— Bank v. Smith, 19 Johns. p. 115. 


Brooks & Roy and W. C. Warp, contra.—(1.) The present- 
ation of the check was a demand for its payment; and the 
acts and things done thereupon constituted payment, as if 
money had been actually paid over the counter and re-depos- 
ited. The transaction was closed and complete ; and the 
title to the deposit passed to the bank. Thenceforth Burns 
had no recourse against Hudson, Kennedy & Co. for that 
debt. Itwas paid. And if the bank had failed that day, 
Burns could not have claimed the check or its proceeds. The 
bank had become the owner of the deposit, and was the gen- 
eral debtor of Burns for the amount, not his bailee.—2 Dan- 
iel on Nego. Ins. $1621; Oddje v. The Bank. 45 N. Y. 735; 
1 Waits Ac. & Def. 501, 502, 503, 516,624; Bolton v. Richard, 
6 Term Rep. (D. & E.) t. p. 74; In Re Franklin Bank, 1 
Paige, 253-5 ; Byles on Bills, s. p. 172; Nat'l Bank v. Burk- 
hardt, 100 U.S. 686. (2). Trading corporations are bound by 
the admissions, implications inferences, ratification, course 
of dealing, silence and acquiescence, made or arising by or 
through the acts of their officers, the same as natural persons. 
Melledge v. Boston Iron Co., 5 Cush. 175-9 ; 12 Wheat. 75-82 ; 
7 Cranch, 299; 1 Brick. Dig. p. 403, § 33. (3). The acts and 
admissions of such officers, while acting within the general 
scope of their authority, are none the less binding, because 
they may be in violation of their real duty to the corporation, 
or in discharge of their private instructions.—Story on Agency, 
§127; Mer. Bank v. State Bank, 10 Wall. 605-45; 28 N. Y. 
425-37 ; 16 N. Y. 125-30. (4). In the case at bar, every ele- 
ment of estoppel exists and is presented.— Oddie v. The Bank, 
45 N. Y. 743; Mer. Bank v. State Bank, 10 Wall. 648. (5). If 
the check was paid and the transaction was closed by mis- 
take of its officers, or by reason of insufficient information, 
the bank must suffer the loss, because Burns was thereby 
deprived of all opportunity to make good the amount out of 
Hudson, Kennedy & Co.; “and where one of two innocent 
persons must suffer, he shall suffer, who by his confidence, 
or silence, or conduct, has misled the other.”—Story on 
Agency, $ 470; Byles on Bills, s. p. 173; Bank v. Bank, 10 
Wall. 645-6. (6). The weight of both reason and authority is 
against the proposition, that a bapk which receives checks 
drawn on itself, and enters credit for the amount in the de- 
positor’s pass-book, prima facie receives them as his agent 
for collection. If the agency theory was favored at common 
law, it ought not to be sonow. The modern system of bank- 
ing requires, that the opposite principle should prevail in the 
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same sense, and for like reasons, that the introduction of 
steam and electricity has required the modification of vari- 
ous common law principles. (7). The first and second 
charges asked by the appellant were misleading, and also 
withdrew from the jury all the testimony showing the can- 
cellation and payment of the check ; and the final entries and 
transfers of credit on the books of the bank. They were, 
therefore, properly refused. Thrash v. Bennett, 57 Ala. 160; 
37 Ala. 675 ; 51 Ala. 396; 60 Ala. 499; 57 Ala. 146 ; 39 Ala. 
685. (8). The charges asked by the appellant, asserting that 
knowledge on the part of Burns, that Hudson, Kennedy & 
Co. had no funds in bank would constitute a fraud, besides 
being open to other fatal objections apparent on their face, 
were properly refused because they were abstract. There 
was nothing, which in law wagld amount to evidence, tending 
to show such knowledge. (9) Authorities cited by appellant 
criticised and discussed. 


BRICKELL, C. J.—The first and second instructions 
requested by the appellant affirm, as matter of law, that if 
the drawer, and payee and holder of acheck are customers of 
the bank on which the check is drawn, the mere presentment 
of the check by the holder to the bank, and the noting or 
entry of it by the bank as a deposit on his bank-book, is not 
a payment; and if within a reasonable time the bank ascer- 
tains the check is an unauthorized over-draft, and offers to 
return it, there is no liability to the depositor. These in- 
structions could have been properly refused, because they, 
in effect, withdraw from the consideration of the jury facts 
which, in any point of view, are very material in determining 
the liability of the bank for the payment of the check drawn 
by Hudson, Kennedy & Co. These facts are, that the appel- 
lant did not receive for collection checks of which it was the 
drawee ; and when this check was presented, not only made an 
entry of it on the book of the depositor, but placec it on the 
file of checks paid, and to be charged to the drawers, on 
which checks received for collection were not placed, and sub- 
sequently, on its books, charged the drawers, and credited 
the appellee, the holder, with it. The theory on which the 
instructions proceed, is that the check was received by the 
bank for collection, and that it was the mere agent of the 
appellee, bound only to the use of diligence in obtaining for 
him payment of it. Whether this theory is true or not, 
depends upon the iftention of the parties, and the facts to 
which we have alluded are certainly of importance in ascer- 
taining that intention. A court is not bound to give instruc- 
Gene to the jury, even when they affirm correct legal propo- 
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sitions, which withdraw material evidence from their consid- 


eration, or which, to prevent them from misleading, would 
require additional instructions. 

We do not propose, however, after the very full argument 
of the important question in controversy, upon this ground 
to decline its examination. The facts are, that Hudson, 
Kennedy & Co., cotton factors in the city of Selma, were in- 
debted to the appellee in the sum of ‘one thousand and thirt 
one dollars, for the payment of which, on Saturday, Mare 
2d, 1878, they gave him a check on the appellant, payable to 
the order of Burns & Co., the name under which he was 
doing business. On the ensuing Monday morning at about 
nine o'clock, the appellee presented the check bearing his 
endorsement to the cashier of the appellant with his bank- 
book. The cashier entered it as a deposit on the bank-book, 
placed it on the file of checks to be charged on the books of 
the bank to the drawers, and subsequently on the books the 
appellee was credited, and the drawers charged with it. It 
was not the appellant’s course of business to receive, for col- 
lection, checks of which it was the drawee, nor were checks 
it received for collection placed on the file on which this 
check was placed. In the afternoon of that day, Hudson, 
Kennedy & Co. failed, and on examining their accounts, it 
was ascertained the check was an over-draft. The appellant 
endeavored immediately to give the appellee notice, and 
made an offer to return it on the next day, but the appellee 
declined to receive it, and claimed, that it was paid, and the 
appellant liable to him for its amount, as money deposited 
with it. 

There is some contrariety of decision as to the liability a 
bank incurs, when a check of which it is the drawee is pre- 
sented, and there is simply an entry of it to the credit of the 
holder on his bank-book, as a deposit; whether it is to be 
regarded as paid, or as received for collection. In Morse on 
Banking, 320, it is said: “If the bank, as probably happens 
in the great majority of cases, simply takes the check with- 
out especial remark, and notes it in the depositor’s bank- 
book, thus treating it in every respect as if it were a check 
upon any other bank, instead of upon itself, these facts do 
not create a payment, or render the bank liable for the 
amount to the depositor. The officers having dealt with the 
check in the ordinary form, have placed the bank only under 
the ordinary obligation, to wit: that of collecting the check 
in the due course of business for the benefit of the depositor. 
The collection is not complete, and the bank does not become 
indebted to the depositor for the amount, until the credit has 
been actually transferred.” There are several adjudged cases 
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referred to, as supporting this view of the question. The 
first is that of Boyd v Emerson, 2 Ad. & Ell. $84, in which 
the plaintiff, a customer of a banking house, carried to it « 
check payable to himself, drawn by another customer, and 
left it with instructions to place it /o his credit, or to his account. 
The check was not cancelled, or debited to the drawer, or 
credited to the plaintiff. The bankers having made inquiries 
about the drawer, who had already overdrawn his account, 
gave notice to the plaintiff on the next day, that the check 
would not be paid. It was held, that a promise to pay the 
check could not be implied from these facts. It was said by 
Lord Denman, that the holder ought to have given distinct 
notice, whether he presented it as a check to be paid, or to 
be merely placed to his account like other securities. In the 
absence of such statement, the inference was that the check 
was received in the latter character. The case is founded 
on that of Kilsby v. Williams, 5 Barn. & Ald. 815, in which a 
banker, receiving a check of which he was drawee from a 
customer who did not expressly demand payment, seems to 
have been regarded as the agent of the customer for the col- 
lection of the check, and bound only to the duties of such 
agent. It is obvious, the facts of this case very materially 
vary from the facts of either of these cases. There is here an 
entry of the check on the pass-book of the depositor, not 
materially different, it may be fairly inferred, from that which 
would have been made, if he had demanded the mouey on 
the check, and it had been paid to him, and he had handed 
it back to the cashier with the request that it be entered to 
his credit as a deposit ; an entry which would not have been 
made, if the eheck had been received as a mere security to be 
converted into money by collection or otherwise. The check 
was defaced, and made to bear marks of cancellation, by 
being placed on the file with checks which were paid and 
were to be charged to the drawers, and it was on the books 
of the bank credited to the holder, and debited to the drawers. 
These facts, taken in connection with the fact, that the bank 
did not in its usual course of business receive for collection 
checks of which it was the drawee, distinguish this case from 
the case of Boyd v. Emerson, supra,aud of Kilsby vu: Williams, 
supra. They are evidence of a complete, executed transac- 
tion, by which the check was paid, Hudson, Kennedy & Co. 
ceasing to be the debtor of the appellee, and the bank be- 
coming his debtor. It is difficult to discover in the transac- 
tion any element of agency; or any fact indicating any pur- 
pose on the part of the appellee to create, or on the part of 
the bank to enter into that relation. The check was not 
treated by the bank, as it would have treated a check of 
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which some other bank or banker was the drawee, and in 
reference to which it would assume no other duty than that 
of collection, transferring to the credit of the holder only 
what may have been derived from it. The mode of dealing 
with it is just that which would have been adopted, if it had 
not been an over-draft--if there had been funds in the pos- 
session of the bank, which were applicable to its payment. 
Contracts, agreements, transactions between parties should 
have operation and effect according to their intention, and it 
seems impossible from these facts to attribute any other in- 
tention to the parties, than that the check should be received 
by the appellant and placed to the credit of the appellee, us 
cash, as money deposited by him. There can be nodoubt, that 
he was at liberty to draw for the amount of the check as 
money on deposit with the appellant, at any time before he 
was notified that liability for it was disavowed, and that his 
drafts in consequence would not be honored. Nor is there 
any room for doubt, that at any time during business hours of 
the day of the deposit, his check would have been honored by 
the —- upoa the faith of the deposit as money to his 
credit. 

The case more nearly resembles, and falls directly within 
the principle stated in Bolton v. Richard, 6 Term, 139, that 
when a bank credits a depositor with the amount of a check 
drawn upon it by another customer, and there is no want of 
good faith upon the part of the depositor, the act of credit- 
ing is equivalent to a payment in money. Nor can the bank 
recall or repudiate the payment, because, upon an examina- 
tion of the accounts of the drawer, it is ascertained that he 
was without funds to meet the check, though when the pay- 
ment was made, the officer making it labored under the mis- 
take that there were funds sufficient.—Chambers v. Miller, 13 
Com. B. N. 8. 125; Levy v. U. S. Bank, 4 Dail. 284; Oddie 
v. National Bank, 45 N. Y. 735; (S.C. 6 Am. Rep. 160) ; 
National Bank v. Burkhardt, 100 U S. 686. In the case last 
cited, it was said: “ When a check on itself is offered to a 
bank as a deposit, the bank has the option to accept or reject 
it, or to receive it upon such conditions as may be agreed 
upon. If it be rejected, there is no room for any doubt or 
question between the parties. If, on the other hand, the 
check is offered as a deposit and 1eceived as a deposit, there 
being no fraud and the check genuine, the parties are no less 
bound and concluded than in the former case. Neither can 
disavow or repudiate what has been done. The case is sim- 
ply one of an executed contract. There are the requisite 
parties, the requisite consideration, and the requisite con- 
currence and assent of the minds of those concerned.” And 
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in Oddie v. National Bank, supra, it was said by Caurca, C. 
J.: “ When a check is presented to a bank for deposit, drawn 
directly upon itself, it is the same as though payment in any 
other form was demanded. It is the right of the bank to 
reject it, or to refuse to pay it, or to receive it conditionally, 
as in Pratt v. Foote, 9 N. Y. 463, but if it accepts such a check 
and pays it, either by delivering the currency, or giving the 
party credit for it, the transaction is closed between the bank 
and such party, provided the paper is genuine.” And fur- 
ther it was said: “The bank always has the means of know- 
ing the state of the account of the drawer, and if it elects to 
pay the paper, it voluntarily takes upon itself the risk of 
securing it out of the drawer’s aceount or otherwise. If 
there has ever been any doubt upon this point, there should 
be none hereafter. ” 

The Supreme Court of California, in National Gold Bank 
and Frust Co. v. McDonald, 51 Cal. 64, (S. C. 21 Am. Rep. 
697), dissent from the conclusions of Caurca C. J., in Qddie 
v. National Bank, supra, and lay down the rule, that when a 
check on the same bank is presented by a depositor with his 
pass-book to the receiving teller, who mereiy receives the 
check and notes it in the pass-book, nothing more being said 
or done, this does not of itself raise a presumption that the 
eheck was received as cash, or otherwise than for collection. 
The case is variant from this case, in the absence of the ma- 
terial facts, that it was without the ordinary course of the 
business of the bank to receive for collection checks of which 
it was the drawee, and the entry of the check on the books 
of the bank, as a debit to the drawer, and a credit to the 
holder. It is the intention of the parties which must gov- 
ern, and no intention can be vresumed for, or imputed to 
them, which is inconsistent with their acts and declarations, 
and the usual, understood course of the business they are 
transacting. And when, as in this case, there is such a con- 
eurrence of facts pointing wholly to the creation presently of 
an unconditional engagement, and of the relation of debtor 
and creditor, there can be no authority for a presumption of 
law, which would change the engagement into one dependent 
on conditions, and the relation into that of mere principal 
and agent. 

The bank could have received the check conditionally, and 
have come under obligations to account to the holder for it, 
only in the event that onan examination of the accounts ot 
the drawers, it was found they had funds to meet it; or in 
the event that they provided funds for its payment. Or it 
could have asked for time to examine the accounts, that it 


might determine whether it would accept and pay, or dis- 
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honor the check. It would have been within the option of 
the holder, to have accepted or rejected either of these prop- 
ositions. But when the holder presented the check with his 
pass-book, that the check might be entered as a deposit to 
his credit, it was a request for the payment of the check ; and, 
as was in effect said in Levy v. U. S. Bank, supra, there can 
be no distinction between a request for payment in money, 
and a request for payment by a transfer to the credit of the 
holder. ‘The making of any such distinction would be as im- 
politic on the part of the bank, as it would be unjust towards 
the individual, who aceepts the credit instead of his money. 
It is not very material in what form a bank manifests its ac- 
_ceptance of a check drawn upon it. Whatever may be 
clearly intended by it as an acceptance, and is received by the 
holder as suflicient, ought not to be repudiated in courts of 
justice. The acceptance, by which we mean an acknowledg- 
ment that the check is good, is as clearly manifested by a 
transfer of it to the credit of the holder, as it would be by 
noting or certifying it as good, when he may desire to use 1t 
in other transactions with strangers. It is not of importance 
that the transfer is shown only by an entry on the pass-book of 
the holder. There must be an interval during which that 
entry will be the only written evidence of the acceptance. 
The length of that interval depends wholly on the usages 
founded on the convenience, and the care and diligence of the 
officers of the bank in making entries on its own books. The 
entry on the pass-book of the holder is the evicence usually 
given him, for his own purposes, in the ordinary course of 
business, to which he can resort to ascertain the state of his 
accounts—the indebtedness of the bank to him. The bank 
preserving for itself evidence of its transactions and liabili- 
ties, may, and will cause entries to be made on its own books. 
These, after acceptance of the check has been manifested by 
an entry to the credit of the holder on his pass-book, are no 
more than memvranda of a past, completed transaction. If 
there was no other evidence than such as is recited in the in- 
structions we are considering, there would not be a presump- 
tion, that the bank received the check for collection only, and 
in the capacity of agent for the holder. The presumption is 
of payment of the check by the bank voluntarily becoming 
the debtor of the depositor, taking upon itself the risk of se- 
curing it from the drawers. The onus of removing that pre- 
sumption rested upon the bank. And it could be removed 
only by evidence that such was not the intention, derived 
from the course of business with the depositor, or from 
contemporaneous acts or declarations. : 

If when a check is drawn, the drawer is without funds in 
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bank to meet it, or subsequently, he withdraws them, the fail- 
ure or delay of the holder to make demand of payment, and 
give notice of dishonor is excused, for the drawer can suffer 
no injury from the failure or delay.—2 Dan. Neg. Ins. 
$1596. The check is a representation to the payee, that 
there are funds in bank with which it will be paid; and if 
the representation is false, a fraud is committed upon the 
payee who innocently acts upon it. It may also be a fraud 
upon the bank, whose officers, confiding in the good faith of 
the drawer, may, without any examination of his accounts, be 
lured into its payment. It is sometimes stated very broadly, 
that it is fraud absolutely as to the bank, for a customer to 
draw upon it, when he knows he has not funds to meet his ° 
draft.~ Bad as the usage of banks may be, to tolerate, or to 
authorize over-drafts, it can not be doubted that they may 
tolerate or authorize them ; and that they are often employed 
as a means of making loans., It is a harsh judgment to pro- 
nounce, without regard to the relations and course of busi- 
ness between the bank and the drawer, that an over-draft is a 
fraud even on the payee—it can not be a fraud on the bank, 
if the course of business with the drawer was such as to have 
authorized it? In Morse on Banking, 253, it is said: “It 
is a fraud on the part of a holder, or payee of a check, to 
present it for payment, either at the counter to be cashed, or 
through the clearing house by depositing it in his own bank, 
provided he knows at the time that the drawer has not to his 
credit in the bank on which it is drawn, any funds, or not 
sufficient funds to meet it. The holder has no right to 
attempt to mislead the drawer’s bank into erroneously hon- 
oring the check, and then to keep the money if his ruse is 
successful. Under such circumstances the mistake of the 
bank will be revocable at any time after the completion of the 
transaction ; and it may, if need be, recover the amount of 
the wrong payment in a suit directly against the payee.” 
The authority referred to in support of the proposition, is 
Martin v. Morgan, Gow, 123, also reported iu 3 J. B. Moore, 
635. In that case the holder of the check knew it was post- 
dated, and that the drawers were insolvent, presented it and 
received payment from the bankers on whom it was drawn, 
and to whom these facts were unknown. The post-dating of 
the check was illegal, and if the bankers had paid it with 
knowledge of the fact, they would have been subject to a pen- 
alty of £100. The holder was not only aware of these facts, 


but was also aware that there were not funds in the hands of 
the bankers to meetit, and that none would be provided. It 
was a clear case, not only of ignorance of facts on the part of 


the bankers, but of fraudulent concealment of facts by the 
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holder. We have been referred to the case of Peterson v-. 
Union National Bank, 52 Penn. St. 206, as supporting the 
proposition as stated in Morse on Banking, supra, in which 
Srrone, J. said: “The drawing of a check upon a bank in 
which the drawer has no funds, and uttering it, is a fraud. 
It amounts to a fa'se affirmation, that the money is there to 
meet it. Hence, it is a deceit practiced upon any person to 
whom the check may be negotiated, and equally upon the 
bank upon which it may be drawn. It is manifestly impos- 
sible for the officers of a bank to keep ever in memory the 
state of each depositor’s account. To a certain extent, confi- 
dence is reposed in the depositor, that he will not present for 
payment a check which he has not provided funds to meet, 
and the abuse of that confidence is dishonest. It is not easy 
to see how it is less dishonest in the holder of a check drawn 
by another to present it for payment, when he knows the 
drawer has no funds in bank to meet it. His knowledge 
makes him a party to the fraud of the drawer, and he becomes 
a willing assistant therein.” Before presenting the check 
and receiving credit for it, the depositor in that case had 
been informed by one of the drawers, that there were no 
funds to meet it, and knew the other drawer had absconded 
with a large amount of the funds of the firm, rendering it cer- 
tain the check could not be made good by them. 

Good faith is an essential element of all commercial deal- 
ings and should be vigorously exacted. Without intending 
to adopt, in the general terms in which it is expressed, the 
proposition laid down in Morse on Banking, supra, or in Pe- 
terson v. Union Nat. Bank, supra, we are of the opinion that, 
if the holder of a check has full knowledge that the drawer 
is without funds in bank to meet it, and has no just reason 
to believe that the check will be honored in the absence of 
funds, he is wanting in good faith, if he demands and receives 
payment, especially if it is known to him that the drawer is 
insolvent, and the bank is ignorant of the insolvency. If we 
were to concede the proposition, in the broadest terms in 
which it is stated, knowledge of the want of funds must be 
traced to the holder. It is fraud which is imputed to him, 
and the scienter should be clearly proved. The inquiry may, 
as in other inquiries involving fraud, authorize a large lati- 
tude in the admission of evidence. The relations between 
the holder and the drawer of the check become matter of 
pertinent inquiry. Such relations, however intimate, unless 
connected with some inculpatory facts and circumstances, 
can not justify the imputation of fraud. Nor can it be a jast 
inference from such relations, that one party claiming a ben- 
efit under a contract with the other, has knowledge of every 
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infirmative fact, which may render that contract of injury to 
others, if they act uponit. It was only upon the business 
relations existing between the holder and drawers of the 
check, that it was proposed to found the inference that the 
holder knew the drawers were without funds to meet it. If 
this inference could be drawn, knowledge of all the dealings 
of the drawers in their business as cotton factors could be 
imputed to the holder of the check. The burden of proving 
the knowledge of the holder rests upon the bank ; and while 
it may be proved by circumstances, the circumstances must 
of themselves furnish a reasonable presumption or inference 
of it. The instructions requested upon this point were prop- 
erly refused for the want of evidence to support them, and if 
they had been given would probably have misled the jury, as 
they would certainly have directed their attention from the 
legitimate points of inquiry. 

The only mistake in the transaction was that of the cash- 
ier, who saw fit, though he had at hand the means of inform- 
ing himself, to pay the check without an examination of the 
accounts of the drawers. There was no mistake as between 
the holder of the check and the bank. The one demanded, 
and the other made payment. It may be, if the cashier had 
examined the state of the accounts of the drawer, the pay- 
ment would not have been made. But he chose not to make 
the examination—he waived all inquiry. Laches are not 
mistakes, nor can they be confounded.— Chambers v. Miller’, 
13 Com. Bench, N. S. 125; Boylston National Bank v. Rich- 
ardson, 287 ; Hull v. State Bank, Dudley, (S. C.) 259. 

We have considered the rulings of the City Court to which 
exceptions were reserved, and find in them no error prejudi- 
cial to the appellant. 

Affirmed. 


Hughes v. Anderson. 


Action to Recover Damages for Overflowing Lands, 


1. Action on the case for overflowing lands ; when exemplary damages 
may be recovered.—In an action on the case for overflowing plaintiff's 
lands by digging ditches on the adjoining lands of the defendant, of 
higher elevation, and thereby turning the flow of water from its natural 
course, exemplary damages may be recovered, if malice or wantonness 
on the part of the defendant is shown. 
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2. Same; statute of limitation of one year; injuries sustained after 


commencement of suit not recoverable.—The limitation of an action for 
damages for overflowing lands, is one year, and there can be no re- 
covery for injuries sustained after the commencement of the suit; but 
in estimating the damages aceruing within the twelve months, and in 
separating them from those suffered before that time, much latitude 
and discretion are allowed to juries. 

3. Sie utere tuo, ut alienum non ledas ; qualification of the maxim. 
While, as a rule, every one must so enjoy his own property as not to 
offend his neighbor’s equal right to enjoy his own unmolested, this 
rule can not be enforced in its strict letter, without impeding rightful 
progress, and without hindering industrial enterprise ; and hence, minor 
individual interest is sometimes made to yield to a greater and para- 
mount good. 3 

4. Rights of proprietors of superior and inferior heritages as to flow of 

water.—The proprietor of a superior heritage can not, by artificial 
means, cause waiter to flow on the inferior, which had before that time 
flowed in a different direction; nor can the owner of an inferior herit- 
age, by dam or levee, obstruct the natural flow of water so as to cause 
it to recede, or stand on the superior. 
5. Same.—The owner of lands has a right to drain them by artificial 
ditches, although thereby the water is precipitated more rapidly, and in 
greater volume on the lands of an adjacent proprieter below, previded 
he does-not thereby cause water to flow on the Jands of such adjacent 
proprietor, which, in the absenee of the ditches, would have flowed'm a 
ditferent <lireetion, and provided he acts with a prudent regard forthe 
welfare of his neighbor... This, however, must be weighed and decided 
bythe jury, under instructions from the court, with a proper reference 
tothe value and necessity of the improvement to the superior heritage, 
contrasted with the injury done thereby to the inferior. 

G. Argumentative charge should be refused. —Charges to juries should 
be made up of clear and distinct legal principles, without involvement, 
and should be free from redundant verbiage, or other confusing ele- 
ments. Hence, a charge argumentative in its frame is not in proper 
form for instructions to a jury, and may be rightly refused on that ac- 
count. 


AppEAL from Jefferson Circuit Court. 

Tried before Hon. Wm. S. Mupp. 

This was an action on the case, brought by Thomas A. 
Anderson and others against Matthew Hughes, to recover 
damages resulting from the overflow of their lands, caused 
by ditches cut and opened by the defendant on lands owned 
by him, and adjacent to the lands of the plaintiffs, and was 
commenced on 9th September, 1876. The defendant pleaded 
“not guilty, with leave to give in evidence any matter that 
might be specially pleaded”; and upon the issue thus formed 
the cause was tried. The evidence introduced on the trial 
tended to show that the ditches were cut and opened by the 
defendant in January, 1875. Evidence was also introduced 
tending to show, that the defendant, by cutting and opening 
the ditches, caused some water to flow off his lands on those 
of the plaintiffs, which, without such ditches, would have 
flowed in a different direction. There was also some evidence 
tending to show malice, or a wanton disregard of the plain- 
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tiffs’ rights on the part of the defendant. The other facts 
disclosed by the evidence are sufficiently stated in the opin- 
ion. After the general charge, to which no exceptions were 
reserved, the defendant asked the court in writing to give to 
the jury the following charges: 1. “If the jury find a ver- 
dict in favor of the plaintiffs, such verdict can only be for 
such damages as were done to plaintiffs’ land and property, 
aud sustained or suffered by plaintiffs, within one year next 
before the commencement of this suit, to-wit: between the 
9th September, 1875, and the 9th September, 1876.” 2. “Al- 
though the jury may find from the testimony, that damage 
was done to plaintiffs’ land and property, and sustained by 
them before the 9th September, 1875; yet they can not add 
such damage to that which they may find to have been done 
to plaintiffs’ land and property, and sustained by them, be- 
tween the 9th September, 1875, and the 9th September, 1876.” 
3. “Although the jury may find from the evidence, that a 
oie or particular amount of damage was done to plaintiffs’ 
and and property, and sustained by them through defend- 
ant’s ditches, within the period beginning with the cutting 
and opening of such ditches in January, or the early part of 
the year 1875, or whatever time the evidence shows they were 
cut or opened, and ending with the commencement of this 
suit, yet they can not find for the plaintiffs at all, unless they 
can come to a satisfactory conclusion from the evidence, as 
to what portion or proportion of such damage was so done or 
sustained during the particular period, beginning the 9th 
September, 1875, and ending the 9th September, 1876.” 
(Charges numbered 4 and 5 were also asked by him, but they 
assert the same legal proposition as the third, and need not 
be set out.) 6. “In cases like the one now before the jury, 
the law allows the plaintiffs to bring successive suits for the 
damage done to them each year ; and if the plaintiffs recover 
in this suit, then they can immediately commence another 
suit, and recover damage done to their property, and sus- 
tained by them, for the twelve mouths next preceding the 
commencement of the new or second suit, and so on for year 
after year, as long as the law now in force remains unaltered ; 
and such being the case, the jury can at once see, that it 
would be unfair and oppressive to defendant to find a verdict 
for any larger amount than one year’s value of the use and 
occupation of the land, or the damages sustained by plain- 
tiffs during one year,—because, if plaintiffs could recover fifty 
or a hundred dollars in each suit, and would bring enough of 
them, then one, two, or three acres of land would prove a 
mine of wealth, rivaling, by far, any land within the State of 
Alabama.” 7. “ While our laws properly guard and protect 
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both plaintiffs and defendants in cases like the one before 
you, yet, in the interest of agriculture, or with the view of 
encouraging the reclamation and drainage of lands, and 
bringing them into cultivation, or for some other reasons 
satisfactory to the law-making power, defendant can dig 
ditches on his own land to drain the surface water therefrom 
into a stream, which is its natural outlet, at one time increas- 
ing, at another, decreasing the quantity of water, to the 
injury of the plaintiffs, and not lay himself liable to damages.” 
8. “In this action plaintiffs can not recover any vindictive 
damages ; they can only recover, if at all, the actual damage 
done to plaintiffs’ land, and sustained by plaintiffs during 
_the year, beginning the 9th September, 1875, and ending 9th 
September, 1876.” 

These charges the court refused to give, and the defend- 
ant separately excepted. The plaintiffs recovered a judg- 
ment, on verdict, from which this appeal was taken by the 
defendant ; and he here assigns as error the refusal of the 
Cireuit Court to give the charges asked by him. 


Porter & Marry, for appellant. 
Hewirr & WALKER, contra. 
(No briefs came to the hands of the reporter.) 


STONE, J.—That exemplary damages, or smart money, 
can be recovered in such an action as this, is settled in this 
State—S. d& N. Railroad v. McLendon, 63 Ala. 266; Phil., 
Wil. & Balto. R. R. Co. v. Quigley, 21 How. (U. S.) 202. 

The limitation of actions of this kind is one year, and 
there can be no recovery for injury sustained after the 
commencement of the suit.—Zoundtree v. Brantley, 34 Ala. 
544; Polly v. McCall, 37 Ala. 20. 

The bill of exceptions states that it contains all the evi- 
dence, and nothing is said in it of any permanent or lasting 
injury to the freehold. No proof that the injury complained 
of caused any deposit on plaintiffs’ land, or that the increased 
flow of the water caused any of the soil of the lands to be 
washed away. Hence, we are not able to perceive on what 
ground any question could have arisen on the subject of 
permanent injury. From all that appears before us, if the 
ditches on defendant’s lands were filled up, and the earth 
restored to the condition it was in before the excavation, the 
injury the plaintiffs complain of would cease. Our rulings 
hereafter announced will rest on the absence of proof of 
permanent injury. 














284 SUPREME COURT |Dec. Term, 


{Hughes v. Anderson. } 


The surface of the earth is everywhere uneven, producing 
inequality of elevation. Water seeks its level, and flows 
naturally from a higher to a lower plane. These differences 
of elevation are sometimes characterized as superior and 
inferior heritages. The inferior heritage, or lower surface, is 
doomed by nature to bear a servitude to the superior in this, 
that it must receive the water that falls on, and flows from 
the latter. The inferior can not complain of this, for aqua 
currit et debet currere, ut solebat. The proprietor of the 
superior heritage can not, by artificial means, cause water to 
flow on the inferior, which had theretofore flowed in a differ- 
ent direction; neither can the owner of the inferior heritage, 
by dam or levee, obstruct the natural flow of the water, and 
cause it to flow back, or stand on the lands of the superior. 
Sic utere tuo, ut alienum non ledas, is the maxim, the rule in 
such case.—See Stein v. Burden, 29 Ala. 127. So, as a rule, 
every one must so enjoy his own property, as not to offend 
his neighbor’s equal right to enjoy his own unmolested. But 
this rule can not be enforced in its strict letter, without im- 
peding rightful progress, and without hindering industrial 
enterprise. Hence, minor individual interest is sometimes 
made to yield to a larger and paramount good. To deny 
this principle would be to withhold from the world the 
inestimable benefits of discovery and progress in all the 
great enterprises of life. The rough outline of natural 
right, or natural liberty, must submit to the chisel of the 
mason, that it may enter symetrically into the social 
structure. 

As we understand the facts of this case, the plaintiffs and 
the defendant were coterminous landholders, each engaged 
in agriculture; the former owning the inferior, and the latter 
the superior heritage. Through the lands of the plaintiffs, . 
and near the dividing line, flowed a natural stream or branch, 
which was the natural outlet for a part, at least, of the water 
which fell on defendant’s land. The water flowed naturally 
from the defendant’s land upon the lands of plaintiffs, and 
across a portion of it into the running stream. It flowed 
slowly, not in a collected body, but scattered over the sur- 
face. In its natural state, part of this water was absorbed, 
and part evaporated before it reached the lands of plaintiffs. 
By means of ditches, defendant collected all this surface 
water into one channel, thereby draining his own lands, and 
causing the water to flow much more rapidly, and in one 
body, into the branch on plaintiff's land. This emptied the 
water off defendant’s land much sooner, and, as a conse- 
quence, precipitated it much more rapidly, and in increased 
weeene, on the lands of plaintiffs, thereby flooding a portion 
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of his lands and rendering them uneultivable. We have, 
then, the case where plaintifis must submit to an incon- 
venience and injury, or defendant must forego a beneficial 
improvement. What is the rule? Much has been said and 
written on this subject, and there is a want of harmony in 
the decisions on this, as on many other questions which 
have come before the courts. Among the many discussions 
of this question, we approve and adopt as our own the lan- 
guage of Woopwarp, J., in Aaufiman v. Griesemer, 26 Penn. 
St. 407. He said: “Almost the whole law of watercourses 
is founded on the maxim of the common law, aqua currit et 
debet currere. Because water is descendible by nature, the 
owner of a dominant or superior heritage has an easement 
in the servient or inferior tenement for the discharge of all 
waters which by nature rise in or flow or fall upon the su- 
perior. ° ‘+ This easement is called a servitude 
in the Roman law, and consists in the subjection of 
the inferior heritage towards those whose lands are more 
elevated to receive the waters which flow from them natur- 
ally. * * * This obligation applies only to waters which 
flow naturally, without avy act of mau. Those which come 
either from springs, or from rain falling directly on the her- 
itage, or even by the effect of the natural disposition of the 
places, are the only ones to which this expression of the 
law can be applied. It is not, however, to be understood, 
that because the flow of water must not be caused by the 
act of man, that therefore the proprietor who transmits 
water to the inferior heritage, is not permitted to do any- 
thing on his own land—that he is condemned to abandon it 
to perpetual sterility, or never vary the course of cultivation, 
simply because such acts would produce some change in the 
manner of discharging the water. The law intends not this. 
It prohibits only the immission into the inferior heritage of 
the waters which would never have fallen there by the dis- 
position of the places alone. It never would nor could re- 
fuse to the superior proprietor the right to aid and direct the 
natural flow. Hence, for the sake of agriculture—agrico- / 
lendi cavsa—a man may drain his ground which is too moist, | 

and discharging the water according to its natural channel, | 
may cover up and conceal the drains through his lands— | 
may use runnivg streams to irrigate his fields, though he 

thereby diminishes, not unreasonably, the supply of his 

neighbor below—and may clear out impediments in the 

natural channel of his streams, though the flow of water 

upon his neighbor be thereby increased. * * * It is not 

more agreeable to the laws of nature that water should de- 

scend, than it is that lands should be farmed and mined; but 
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in many cases they can not be, if an increased volume of 


water may not be discharged through natural channels and 
outlets. The principle, therefore, is to be maintained ; but 


it should be prudently applied. The plaintiffs had 
no right to insist upon his receiving waters which nature 
never appointed to flow there.”— Martin v. Riddle, 26 Penn. 
St. 415; Ang. on Water Courses (7th ed.), sections 108a to 
108s; Wage v. N. Y. Central R. R. Co., 53 N. Y. 11; Wil- 
hams v. Gale, 3 H. & Johns. 234; Prescott v. Williams, 5 Mete. 
(Mass.) 429. 

Under these rules, defendant had no right, by ditches or 
otherwise, to cause water to flow on the lands of plaintiffs, 
which, in the absence of such ditches, would have flowed in 
a different direction. As to the water theretofore accustomed 
to flow on the lands of the plaintiffs, defendant was not bound 
to remain inactive. He was permitted to so ditch his own 
lands as to drain them, provided -he did so with a prudent 
regard to the welfare of his neighbor, and provided he did no 
more than concentrate the water, and cause it to flow more 
rapidly, and in greater volume on the inferior heritage. This, 
however, must be weighed and decided with a proper refer- 
ence to the value and necessity of the improvement to the 
superior heritage, contrasted with the injury to the inferior ; 
and even this license must be conceded with great caution 
and prudence. It is a question for the jury to determine, on 
the facts of each particular case, under proper instructions 
from the court. 

Applying these principles to the charges asked by de- 
fendant and refused, the first charge was calculated to 
mislead, because its tendency was and is to deny to 
plaintiffs the right to recover exemplary damages. If malice, 
vexation, or wantouness on the part of defendant was shown, 
the jury would be authorized to go beyond the actual injury 
to the land. The second charge should have been given. 
The third charge was rightfuly refused, for two reasons. Its 
tendency was to require a too strict and severe rule for the 
separation of the damages accruing within the twelve months, 
from those suffered before that time. Much latitude and dis- 
cretion are allowed to juries in such inquiries. And, in any 
event, on the hypothesis of this charge, the jury would be 
authorized to award nominal damages.—Stein v. Burden, 
24 Ala. 130. The fourth and fifth charges assert the same 
legal proposition as the third, and were rightly refused. The 
sixth charge is an argument, and not in proper form for in- 
structions to a jury. Charges to juries should be made up of 
clear and distinct legal principles, without involvement, and 


free from redundant verbiage, or other confusing elements. 
VoL. Lxvul. 
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The introductory part of the seventh charge is an argument, 
and it was rightly refused on that account. The principle of 
the charge is objectionable, in this, that it does not limit and 
qualify the right to precipitate the flow of water on the serv- 
ient or inferior heritage, as declared above in this opinion. 
The eighth charge was rightly refused. 

Reversed and remanded. 


Lassitter v. Lee. 
Statutory Teal Action in Nature of Ejectment. 


i. See. 93 of Re rene Law of 1868 nunconstitutional.—Section 93 of thre 
Revenue Law of 1868 (Paznph. Acts 1868, p. 327), providing that before 
any person claiming title to real property sold for taxes under the act, 
shall be entitled to prosecute or defend any suit against any person 
claiming such property under any tax sale, he shall desposit with the 
court having jurisdiction of the case double the amount of the purchase 
money, together with all taxes and interest accruing since the sale, and 
the value of improvements made by the purchaser, prescribes a condi- 
tion precedent so unreasonable as to seriously impede and inmpair rights 
guaranteed by sections 12 and 15 of artiele 1 of the constitution of 1868, 
and is, therefore, unconstitutional. 

2. Sale of land for taxes ; assessmeut to unknown owners.—Where land 
Wis regularly assessed under the Revenue Law of 1868 toan ‘‘unknown 
owner,”’ and a sale of the land for the taxes so assessed was conducted 
according to the requirements of the statute, the validity of the sale is 
not affected by the fact, that the owner was known to the purchaser, 

3. Lands sold for taxes : statute of limitation of five years.—The limita- 
tion of five years prescribed by section 92 of the Revenue Law of 1868, 
within which actions for the recovery of Tands sold fer taxes must be 
brought, commences to run from the delivery of the deed by the judge 
of probate, which, in the contemplation of the statute, is the true date 
of the sale. 

4. Same.—aAs that law makes a tax deed executed in substantial eon- 
formity to its provisions, prima facie evidence that the land conveyed 
Was subject to taxation for the year or years stated in the deed, and that 
the taxes were not paid before the sale, the statute of limitation of five 
years is a good defense to the purehaser in possession, although the 
taxes had been paid by the owner at the time the sale was made. 


APPEAL from Choctaw Circuit Court. 

Tried before Hon. Luraer R. Sarra. 

This was an action in the nature of ejectment, brought by 
John H. Lee and others, the appellees, against the appel- 
lant for the recovery of a tract of land situate in Choctaw 
county, and which had been sold for taxes and purchased by 
the appellant; and was commenced on Ist October, 1879. 
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The appellant, defendant in the court below, pleaded in 
abatement of the action, that “he purchased the lauds sued 
for at a tax sale, and the plaintiffs have not deposited in this 
court as required by law, double the amount of the purchase 
money, and the value of the improvements made by the de- 
fendant.” To this plea the plaintiffs interposed a demurrer 
which was sustained by the court; and the defendant then 
pleaded in bar a purchase by him at tax sale on 6th June, 
1870, and possession thereunder for more than five years 
prior to the commencement of the suit, and that the action 
was barred by the statute of limitation of five years. To this 
plea the plaiutiffs replied, “that said lands belonged to them ; 
and that the tax assessor of said county regularly assessed 
_ said land to them from the year 1866 to the present time ; 
that the amount of taxes so assessed were regularly paid to 
the tax collector for said county by said plaintiffs, by their 
agent; that no taxes were due on said lands at the time said 
lands purport to have been sold by the said tax collector of 
said county, nor since. And plaintiffs aver that said lands 
were sold without authority of law, and the sale is therefore 
void.” The defendant demurred to the replication, and his 
demurrer having been overruled by the court, the cause was 
tried upon the pleadings as above stated, and the trial re- 
sulted iy a verdict and‘judgment for the plaintiffs. 

The evidence introduced on the trial tended to show, that 
in 1870 the plaintiffs were the owners of the lands sued for ; 
that at a tax sale made on the 6th June, 1870, the de- 
fendant purchased said lands, and receiving a certificate of 
purchase therefor from the tax collector, he took possession 
of them thereunder, in the fall of 1870, and commenced at 
once to erect improvements thereon; “that at the time pre- 
scribed by law the probate judge duly and regularly executed 
to him a deed for said lands, which deed was duly acknowl- 
edged and recorded and was offered and put in evidence be- 
fore the jury, and that be has been in the peaceable and 
quiet possession of the said lands since 1870,” claiming under 
his said purchase. Evidence was also introduced tending to 
show that from 1866 up to the date of the trial, the plaintiffs, 
acting by their agent, had paid the taxes on said lands, and 
at the time of the tax sale no taxes were due thereon; that 
said lands, at the time of the purchase by the defendant, 
were assessed to an “unknown owner,” and that at the time 
the assessment was made and at the time of the sale, the de- 
fendant knew that the plaintiffs were the owners of the lands. 
But as to the payment of the taxes on the lauds by the plain- 
tiffs for the year for which they were sold, and as to de- 


fendant’s knowledge that the plaintiffs were the owners, there 
Vor. LXVILL 
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was a conflict in the evidence. The court charged the jury, 
(1) that if they believed from the evidence “that defendant 
bought the lands at a tax sale in 1870, and knew that, at the 
time ‘said lands were sold as assessed to an unknown owner, 
they really belonged to the plaintiffs, then the sale would be . 
fraudulent and void; and (2) that “the statute of limita- 
tions of five years would not apply, if the jury believe that 
plaintiffs paid the taxes for the year that the defendant claims 
they were sold for non-payment of taxes, and assessed to an 
unknown owner.” To the giving of these charges the de- 
fendant excepted. 

The errors here assigned are the rulings of the Circuit 
Court on the pleadings, and the giving of the two charges 
above noted. , 


Gover & Taytor, for appellant. 
Tuos. B. Wermone, contra. 
(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—This is an action of ejectment, or a 
real action in the nature thereof, brought under the statute. 
The defendant relied on a title acquired, by purchase at a tax 
sale on June 6th, 1870, a few months after which he went 
into possession under a certificate of purchase from the tax 
collector, receiving a deed from the probate judge within the 
time prescribed by law. 

The first ruling of the court assigned for error is the sus- 
taining of the plaintiff’s demurrer to the plea in abatement 
filed by defendant. This ruling, in effect, pronounced sec- 
tion 93 of the Revenue Law of December 31, 1868 (Session 
Acts, 1868, p. 327), to be unconstitutional. It is in the fol- 
lowing language : 

“Sec. 93. Be it further enacted, That before any person, 
claiming title to real property sold for taxes under this act, 
shall be entitled to prosecute or defend any suit against any per- 
son claiming such property under any tax sale, he shall de- 
posit with the court having jurisdiction in the case, double the 
amount of the purchase money, together with all taxes and inter- 
est accruing since the sale, the value of improvements made by 
the purchasers, said improvements to be valued by three dis- 
interested persons, and the probable amount of costs of 
suit.” 

We think this section is clearly unconstitutional, as an un- 
warrantable infraction of several provisions of the funda- 
mental law of the State. This was expressly so held in the 

(19) 
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case of Whitworth v. Anderson, 54 Ala. 33, and we fully concur 

in the conclusion there announced. 

It is an unreasonable condition attached to the right of 
suit in the courts, and is violative of section 12, article 1, of 
the constitution of 1868, which declared that “no person shall 
be debarred from prosecuting or defending, before any tribu- 
nal in this State, by himself, or counsel, any civil cause to 
which he is a party.” Such conditions are indirect prohibi- 
tions. , 

It is also repugnant to section 15 of the same article, whick 
provided that “all courts shall be open, and that every person 
for any injury done him, in his lands, goods, person or repu- 
tation, shall have a remedy by due process of law; and right 
and justice shall be administered without sale, denial or delay.” 

It may be that reasonable tax-fees, imposed by law against 
unsuccessful litigants, and not unjustly discrimiuating, would 
not be in contravention of these provisions.—/iwrrison v. 
Willis (7 Heisk. 85), 19 Amer. Rep. 604. Or that a payment 
or deposit of the legal taxes due on land with costs, for which 
the sale in question may have been made, could be sustained, 
as a reasonable condition.—Cooley on Tax. (1876) p. 376, 
320. But where such a condition precedent is so unreason- 
able as to seriously impede, impair or cripple the rights de- 
signed to be guaranteed by these articles of the constitution, 
it can not be upheld or sustained by the courts.— IJ} i/son v. 
McKenna, 52 Ill. 43; Reed v. Tyler, 56 Til. 288; Weller v. 
St. Paul, 5 Minn. 95; Cooley on Tax. 820, 373; South & 
North Ala. R. R. v. Morris, 65 Ala. 193. 

If the assessment of the land sold at tax sale was regular, 
and the sale was otherwise conducted according to the re- 
quirements of the statute, it would not be rendered fraudu- 
lent or void, or its validity affected, by the mere knowledge 
of the purchaser, that the owner was /rnown at the time the 
assessment was made, although made to “owner mnknown.” 
The knowledge of the purchaser is a fact totally irrelevant 
to the question of the legality of the sale. It is not enumer- 
ated among the grounds which render such sale void, and the 
court erred in so holding. 

In Jones v. Randle, ante p. 258, it was settled, that the stat- 
ute of limitations of five years, prescribed by section 92 of 
the Revenue Law of 1868 (Acts 1868, p. 327), commenced to 
run from the delivery of the tax deed to the purchaser, which 
is construed to be the true date of the sa/v, in contemplation 
of the statute. No action will lie for the recovery of real 
estate sold for taxes after the lapse of five years from such 
date. This law has the force, purpose and effect, in a proper 


case, of an ordinary statute of limitations. 
VoL, LXVIII. 
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And as the revenue law (section 87) makes a tax deed, ex- 
ecuted in substantial conformity to its provisions, to be prima 
facie evidence, in all the courts of the State, that the land 
conveyed was subject to taxation for the year or years stated 
in the deed, and that the taxes were not paid at any time be- 
fore the sale, the statute of five years limitation would be 
available, even though the taxes had been paid by the owner 
at the time the-sale was made.—Stoudenmire v. Brown, 
57 Ala. 481. And though the sale may have been void, be- 
cause the assessment was made to “owner unknown,” while 
the owner was in open oceupation of the land, as held in 
Oliver v. Robinson, 58 Ala. 46, this would not preclude or 
stop the running of the statute of limitations under the pro- 
visions of section 92 of said revenue law. Whether the sale 
be valid or void, the occupancy of the land under a tax deed, 
executed and delivered in conformity to law, for a period of 
five years from such delivery, would be a good defence to 
the action. 

Some other points are raised by the record, which are not 
likely to arise on a second trial, and are not therefore con- 
sidered. 

Under these views we are compelled to reverse the judg- 
ment of the lower court, and remand the cause, which is 
hereby done accordingly. 


Biock v. Bragg. 


Motion for Summary Judgment against Sheriff jor Failing to 
make Money on Execution. 


1 Clatm of exe moption lo lands on which an execution has been levied ; 
eth ct of filing, and proceedings vnder.—When a defendant in execution 
interposes a claim of exemption to lands on which an execution has 
been levied, and notice of the claim is given to the plaintiff, the levy is 
discharged, unless, within ten days, the plaintiff contest. the claim in 
Writing and under oath; and if the claim is contested, the officer 
making the levy is prohibited from selling until the contest is decided, 
although the lien on the property is preserved. 

2. Same: powers and duty of offic r making the le ry, when claim inter- 
posed.—It is not the province of the otlicer who has levied an execution 
on lands, to pass upon the sutliciency of a claim of exemption inter- 
posed thereto by the defendant in execution. It is his duty to give 
notice of the filing of the claim to the plaintiff, and, in the event of a 
contest, make a returnof the papers to the court from which the execu- 
tion issued, where, if the claim is insuflicient, it may be amended, 
anda trial of its validity be obtained. 
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3. Same; when insufficient.—A aim of exemption to lands on which 
an execution has been levied, is insutlicient, if it failto aver when the 
debt on which the judgment was rendered, was contracted, so that the 
law governing the exemption can be ascertained. 

4. Summary proceedings against sheriff for failure to make money ov 
execution; when will not lie—Summary proceedings against a sheriff for 
failing to make money out of lands, on which an execution had heen 
levied, and to which the defendant in exeeution had filed a claint of ex- 
emption, will not lie, when the plaintiff failed to contest the claim with- 
in the time prescribed by the statute; or when a contest of the claim 
commenced by him is still pending and undetermined. 


AprEaAL from Wilcox Cireuit Court. 

Tried before Hon. Joun K. Henry. 

This was a proceeding instituted by the appellant against 
the appellee, as sheriff of Wilcox county, fora summary judg- 
ment for failing to make the money on an execution, under 
the provisions of section 3358 of the Code of 1876. The 
cause was submitted to, and tried by the Circuit Court on an 
agreement of the parties, and an agreed state of facts. These 
facts, as shown by the bill of exceptions, are substantially as 
follows: On December 14th, 1876, an execution was duly 
issued from the Cireuit Court of Wilcox county, on a judg- 
ment recovered in that court by the appellant against one R. 
D. George, on April 22, 1869, for $484.90, and founded on a 
note executed by George on Ist January, 1866. This execu- 
tion was levied on a tract of land containing 160 acres, and 
on an undivided one-fifth interest in another tract contain- 
ing about 400 acres, which belonged to George. The former 
tract was worth $160, and George’s interest in the latter was 
worth about $480. These two tracts adjoined, and George, 
with his family, resided on the larger tract, cultivating part 
of it, and rented out the cleared lands in the smaller tract. 
On 27th Februafy, 1877, before any sale of the lands had 
been made, George presented the appellee an aftidavit, 
claiming all the lands levied on as exempt to him from levy 
and sale, and on the same day filed his claim of exemption 
thereto in the office of the judge of probate of said county. 
It is not stated in either claim when the debt, on which the 
judgment was founded, was contracted. On 23d April, 1877, 
the appellee returned the execution “to ask the instructions 
of the court,” alleging as his reason therefor, that George 
had claimed more than 160 acres. On 9th May, 1877, the 
appellant filed with the clerk of the Circuit Court an affidavit 
contesting the claim of exemption made by George; but the 
record is silent as to what, if any, disposition was made of the 
contest thus instituted. 

At the Spring Term, 1877, this motion was made “ for a 


rule against Thomas Bragg, sheriff of Wilcox county, for fail- 
Von. LXvu1. 
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ing to make the money, as by due diligence he could have 
done, on the alias execution issued in this case on the 14th 
December, 1876, and received by him on same day.” At 
a subsequent term the cause was tried by the court, without 
a jury, and the court rendered judgment for the appellant for 
$140, “ that being the value of 140 acres of the land owned 
individually by said R. D. George, subject to sale under the 
execution of the plaintiff in this motion.” It seems from 
the recitals in the judgment entry, that the court was of the 
opinion, that George was entitled to an exemption of $500, 
worth of land, as against the appellant’s judgment. The 
assignments of error are, that the court erred, (1) in not 
rendering judgment for the appellant for $160, (2) in not 
rendering judgment for the appellant for the value of the un- 
divided one-fifth interest in the tract of land containing 400 
acres, and (3) in the judgment rendered. 


Cocnran & Dawson, for appellant. 
Jones & Jones, and B. Howarp, contra. 
(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—After the levy of the execution, the 
defendant claimed the lands levied on as exempt, by a writing 
under oath. It is not stated expressly, that notice of the 
claim was given the plaintiff, but notice must be inferred from 
the fact, that the claim was contested by the plaintiff, by his 
making affidavit of its invalidity, and from the fact that no- 
tice does not seem to have been in the Cireuit Court denied. 
It is the purpose of the statutes to avoid sales of property, 
real or personal, under judicial process, embarrassed by, or 
subject to claim of exemption. Such asale would most often 
result in the sacrifice of the property, and open the way to 
vexatious litigation. To avoid these evils, a speedy method 
of testing the validity of the claim of exemption is provided, 
the initiatory step in which is a verified claim in writing by 
the party asserting the exemption. When the claim is in- 
terposed, and notice of it is given the opposite party, if with- 
in ten days he does not it writing and under oath contest it, 
the levy is discharged.—Code of 1876, § 2834. Until the 
contest is decided, though the lien on the property is pre- 
served, the officer making the levy is prohibited from pro- 
ceeding to sell.—Code of 1876, § 2835. 

It is not the province of the officer to pass upon the suf- 
ficiency of the claim of exemption, or of the affidavit of con- 
test. If insufficient, they would be amendable in the court 
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from which the process issued, and to that tribunal their suf- 
ficiency must be referred. The claim of exemption is insuf- 
ficient in failing to aver when the debt was contracted, on 
which the judgment was rendered, so that from it could be 
ascertained the law regulating the exemption.— Randolph v. 
Little, 62 Ala. 396. But the sheriff could not pass on its in- 
sufficiency ; his duty was to give notice of it to the plaintiff 
in execution. The notice having been given, the plaintiff 
must have contested the claim, and if he made the contest, 
the duty of the appellee was a return of the papers to the 
Circuit Court, where, on proper issue, a trial of the validity of 
the claim of exemption could have been obtained. From 
the record it is apparent, that the plaintiff in execution failed, 
within the time prescribed, to contest the claim of exemption, 
in which event, it was the duty of the appellee, as sheriff, to 
discharge the levy; or if he made the contest, that it was 
undetermined, and until it was determined, the appellee was 
prohibited from selling the lands. In either alternative, there 
was no ground for the present proceeding ; the appellee was 
not in default; and if there be error in the rulings of the 
Circuit Court, to which exceptions were taken, they were not 
of injury to the appellant aud not available for a reversal. 
Affirmed. 


Gunn v. Clendenin. 
Motion for Summary Judgment ayainst Attorney at Law. 


1. Admissibility of parol evidence in aid of written instrument.—When 
a writing is complete in itself, it is the duty of the court to construe it 
without the aid of extrinsic proof. But when such writing contains a 
term which it is impossible for the court to construe without the aid of 
evidence alinnde, or when the law does not require the contract to be in 
writing, and it is insufficient or incomplete, parol evidence is admissi- 
ble in aid of it. 

2. Same.—Where under the signature of an attorney to a receipt 
given by him to his client for a claim left with him for collection, a mem- 
orandum in the attorney’s handwriting is made in these words: “T 
collect for 5 percent. when not litigated—10 per cent. when litigated, on 
the amount recovered ;’’ held, that as the word ‘“ recovered ’’ is as apt 
to express the idea of money realized, as judgment obtained, the mem- 
vrandum is open to explanation by parol proof. 


ApreaL from Henry Circuit Court. 
Tried before Hon. H. D. Ciayron. 


VoL, LXvim, 
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This was a motion by the appellant for a summary judg- 
ment under the statute against the appellee, an attorney at 
law, for moneys collected by him as such attorney for and on 
account of the appellant. The appellee answered, setting up 
in detail the services rendered by him for the appellant, and 
that there was a dispute between them as to the amount of 
his compeusation, and averring that he had paid the money 
collected by him into court under section 3402 of the Code 
of 1876. The other facts are sufliciently stated in the 
opinion. 


Wm. C. Oates, for appellant. 
D. M. Seats, contra. 
(No briefs come to the hands of the reporter.) 


STONE, J.—The present controversy arose out of an en- 
gagement by the appellee, as attorney, to collect a promissory 
note, and the case was made to turn in the court below on 
the construction of a writing appended to the receipt given 
by the attorney. The receipt, after copying the note, is in 
the following language: “ Received the original note, of 
which the above is a copy, for collection or return, of N. M. 
Gunn, Abbeville, Ala. August 22d, 1866.—(signed) J. A. Clen- 
denin.” Below this, on the same paper, and without signa- 
ture, are the following words iu the handwriting of the 
attorney: “TI collect for 5 per cent. when not litigated—10 
per cent. when litigated, on the amount recovered.” The 
case was litigated, and a judgment recovered for about four 
thousand dollars. The sum collected was about four hundred 
and sixty dollars. There is testimony tending to show that 
the attorney, at the request of the plaintiff, performed other 
service in his interest uot growing directly out of the origi- 
nal retainer; but, on this point, there is conflict in the testi- 
mony. The Cireuit Court ruled, that the proper interpreta- 
tion of the writing appended to the receipt, was, that it was 
an agreed rate of compensation, and that the meaning of the 
words, ten per cent. on the amount recovered, was ten per 
cent. on the amount of the judgment recovered, not on the 
sum collected. And, holding that the writing defined the 
measure of compensation, the court rejected all parol or oral 
proof offered, of what wasclaimed to have been the actual 
agreement of the parties, and of what was the value of the ser- 
vices rendered, according to the usual rate of charges for 
such services. This presents the main question of the con- 
tention. 
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There can be no question, that when a writing is complete 
in itself, it is the duty of the court to construe it, without 
the aid of extrinsic proof. But when it contains a term, 
which it is impossible for the court to construe without the 
aid of evidence aliunde, it is proper to resort to that evidence 
for that purpose.—Drake v. Goree, 22 Ala. 409; Cowles v. 
Garrett, 30 Ala. 341. So, when the law does not require the 
contract to be in writing, and the writing is insufficient or 
incomplete, parol evidence is admissible in aid of it.—Jobile 
M. D. Co. v. McMillan, 31 Ala. 711. See also Lockhard v. 
Avery, 8 Ala. 502; Lazarus v. Shearer, 2 Ala. 718; Echols v. 
Exum,5 Ala. 419; Sanders v. Stokes, 30 Ala. 432; McGehee 
v. Rump, 37 Ala. 651. 

The memorandum appended to the receipt is exceedingly 
ambiguous. The word, recovered, is probably as apt to ex- 
press the idea of money realized, as judgment obtained. 
Amount recovered is the language of the memorandum. Re- 
covery is the restoration of a former right, by the solemn 
judgment of a court of justice. Bouvier’s Law Dic. 7. To 
obtain a judgment—to succeed in a lawsuit,—is Webster’s 
definition of the word, recover. We think and hold, that the 
memorandum was open to explanation by parol proof. 

Reversed and remanded. 


Danzey et al. v. The State. 


Indictment for an Assault with Intent to Murder. 


1. Construction of statutes; effect of grammatical construction and 
punctuation.—In the construction of statutes, their language, and not 
their technical grammatical construction, or their punctuation, must 
control. 

2. Assaults and batteries with a weapon; jurisdiction of justices of the 
peace.—Justices of the peace have no jurisdiction of an assault or assault 
and battery with a weapon; and hence a judgment of conviction of 
either of these offences, where a weapon is used, before a justice of the 
peace, is void, and can not operate to bar a prosecution therefor by in- 
dictment in the circuit court. 


AppraL from Henry Circuit Court. 

Tried before Hon. H. D. Crayton. 

Dennis Danzey and others, the appellants, were indicted 
for an assault with intent to murder. As shown by the judg- 


ment entry, they were first tried on the plea of not guilty “of 
Vor. LXVIIL. 
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an assault with intent to murder,” and the jury returned a 
verdict finding them “not guilty of an assault with intent to 
murder.” Thereupon they “pleaded the further plea of 
former conviction,’ which issue was tried, and they were 
convicted of an assault and battery. The bill of exceptions 
recites that “the evidence showed that the defendants were 
not guilty of the higher offence charged in the indictment, 
but were guilty of an assault and battery, in which a stick 
and pistol were used.” 
The other facts are stated in the opinion. 


H. D. Crayton, JRr., for appellants. 
H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—The appellants were indicted for an 
assault with intent to murder. On the trial it appeared, they 
were not guilty of that offence, but were guilty of an assault 
and battery, in which they used a stick and pistol. It was 
shown, that for the identical assault and battery they had 
been convicted befure a justice of the peace of the county, 
sentenced to pay a fine, and had paid it, before the finding 
of the present indictment. On this judgment of conviction 
the appellants relied as a bar to the present prosecution. 
The Circuit Court was of opinion, and so instructed the jury, 
that the justice of the peace was without jurisdiction of an 
assault, or an assault and battery, in which a stick or other 
weapon is used, and that the judgment of conviction was of 
consequence void, not operating to bar a prosecution by in- 
dictment in the circuit court. 

The regularity of the mode by which this question was 
presented to the Circuit Court, was not matter of objection in 
that court, nor has it been questioned in this court. It was 
not considered in the Circuit Court—did not influence the de- 
cision of the court, which was directed alone to the jurisdic- 
tion of the justice, as if that question was regularly and solely 
presented. We will therefore pass only upon that question, 
without expressing approval or disapproval now of the man- 
ner in which it was raised in the Circuit Court. 

The present constitution, following the constitutions of 1865, 
and of 1868, authorizes the General Assembly to confer on jus- 
tices of the peace jurisdiction in eases of petit larceny, 
assault, assault and battery, affray, unlawful assemblies, vag- 
rancy, and other misdemeanors. All the offences enumerated 
are minor, subjected at common law and under pre-existing 
statutes to punishments of the least severity. It was of such 
offences only, because of their grade, the makers of the con- 
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stitution supposed jurisdiction could be safely entrusted to 
justices of the peace, the most inferior of judicial officers in 
point of jurisdiction in the judicial system of the State. 
Whether the authority should be exercised, was committed 
to the discretion of the General Assembly. In the exercise 
of the discretion, by law jurisdiction of all misdemeanors. 
eould be conferred on justices, or only of particular misde- 
meanors. Jurisdiction of them, when not attended by cir- 
cumstances of aggravation, adding to their criminality, could 
be conferred, and withheld, when such cireustances existed. 
The General Assembly have conferred on justices of the peace, 
concurrently with the county courts, jurisdiction of vertain 
misdemeanors in these words: (quoting only so much of the 
statute, as pertains to the question now before us,) “violations 
of Sunday, vagrancy, assaults, assaults and batteries, and 
affrays in which no stick or other weapon is used,’ &c. We 
have retained the punctuation as it is found in the printed 
statute, as it is upon that the appellants invoke a construc- 
tion of the statute, which will exclude from the jurisdiction 
of the justice affrays in which a stick or other weapon is 
used, leaving to him full jurisdiction of assaults, or of assaults 
and batteries, in which a stick or other weapon may 
have been used. The interposition of a comma after the 
words assaults and batteries, and before the words, af/rays in 
which no stick or other weapon is used, it is argued, separates 
the sentence into different members, and leaves the qualify- 
ing, limiting words applicable only to affrays. This may or 
may not be the technical, grammatical construction of the sen- 
tence. An ordinary reader of the statute would scarcely dis- 
cover the comma, or if he did, would not attach to it any particu- 
lar significance ; nor would he entertain a doubt, that as as- 
saults, assaults and batteries, and affrays, are kindred offences 
of the same grade, subjected to punishment of the like kind, 
that it was the intention of the legislature, the qualifying 
words should be applied to all the offences, and not to affrays 
only. No reason for distinguishing between them can be 
assigned, and the law-maker may not punctuate correctly, and 
yet may clearly express his meaning. It is the language, 
the words of the statute, which must be construed, without 
indulging in criticisms upon its grammar, or its punctuation. 
Statutes in the course of legislative procedure are read to 
the General Assembly, and, as is said, they apprehend them 
by the ear, not by the eye, which alone can take cognizance 
of punctuation.—Bish. Stat. Crimes, $78. The punctuation 
‘is not their work ; to it their attention is not directed. It is 
most often the work of the draftsman, and not infrequently 


of the clerk entrusted with the duty of copying, or of the 
Vou. LXVIIt. 
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printerin publishing. The ancients were unacquainted with it, 
and it varies now according to the tastes of scholars and of 
writers. Resort to it is never had in the construction of 
statutes, and it is of very doubtful use in the construction of 
writings between individuals. In 3 Dane’s Ab. 558, it is 
said : “Stops are never inserted ia statutes or deeds, but the 
courts of law in construing them must read them with such 
stops as will give effect to the whole.” The legislative inten- 
tion, expressed in the clearest words, would often be defeated, 
if the courts did not disregard the punctuation, and read 
their enactments as if they were properly pointed.—Sedg. 
Stat. & Con. Law, 225, n. Gyger’ s appeal, 65 Penn. St. 312 ; 
Cushing v. Worrick, 9 Gray, 382. There can be no doubt, 
that the statutes regard an assault, or an assault and battery, 
or an affray, in which a stick or other we: upon is used, as a 
more serious offence, than if such instrument had not been 
employed. The fee of a solicitor for the conviction of the 
former, is doubie that of a conviction for the latter. The 
whole purpose of the statute is to confer jurisdiction on the 
county courts, and on justices of the offence, when unattended 
by this cireumstance of aggravation, and to withhold it when 
the circumstance exists. 

There is no error in the rulings of the Circuit Court of prej- 
udice to the appellants. 


Affirmed. 
Dd gos ‘ 
srinster v. Compton. 
Petition for Writ of Habeas Corpus. 
2 Appre nticing pauper wiinors; porwrers oF ji i" My of ag .—Under 
the stitute providing for apprenticing pauper minors (Code, §9 1734-54), 


no machinery or fem of proceedings is pre seribed for putting « into exer- 
cise the powers conterred therehy on the judge of probate ; andhe may pro- 
ceed to apprentice such minors on the report of the she riff, justice of the 
peace, or other civil oflicer of the county, or er proprio motu. The only 
limitation on such power is the requirement of the statute, that he 
must notify the minor's father, or his mother, if he has no father, when 
such father or mother is living in the county. 

2 Same; conclusiveness of letters in collateral proces dings.—When the 
letters of apprenticeship of a pauper minor recite that such minor has 
no parents to provide for him, the recital shows that the judge of pro- 
bate had jurisdiction to apprentice the minor; and the validity of the 
letters can not be assailed in a collateral proceeding,—as on petition for 
writ of habeas corpus subsequently sued out by the father of the minor, 
secking the minor’s discharge from the custody 6f the master. 
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3. ITabeas corpus by father to obtain custody of his child.~When a 
a minor is out of the custody of his father, and habeas corpus is resorted 
to by the latter to obtain such eustody, the court is clothed with a 
sound discretion to grant or refuse relief, always to be exercised for the 
benefit of the infant primarily, but not arbitrarily in disregard of the 
father’s natural right to be preferred. If the father be reasonably suita- 
ble, and able to maintain and rear his child, the prayer of his petition 
should ordinarily be granted ; but if he be unsuitable or unable properly 
to care for the child, and especially if the child, having sufficient judg- 
ment, prefer not to return to him, the court should refuse the relief 
sought and leave the parties in statu quo. 


APPEAL from order made by Hon. Luruer R. Suirn, Judge 
of Seventh Judicial Circuit, on habeas corpus by a father for 
the custody of his children, who had been apprenticed by 
the judge of probate. 


This was a petition for a writ of habeas corpus presented 


by Friday Compton, the appellee, to the Hon. Luther R. 
Smith, alleging that the appellee was the father of Ben and 
John Compton, minors, whose respective ages were nineteen 
and fourteen ; that they were legally restrained of their liberty 
by Hiram T. Brinster, the appellant, who held said minors 
under letters of apprenticeship which were issued on the 
statement, that they had no parents living; that they were 
apprenticed without his knowledge or consent ; that Ben was 
over eighteen years of age when he was apprenticed, and 
that the appellee is fully able to provide for his children, and, 
as their father, he is entitled to the possession and custody 
of them. A copy of the letters of apprenticeship is attached 
to the petition. The writ was issued, and in obedience 
thereto the appellant produced the bodies of the said minors 
before the judge, setting up in his return to the writ, as the 
cause for their detention by him, an indenture made and 
entered into by and between himself and the judge of pro- 
bate of Choctaw county, where the appellant and said minors 
resided, by which they were apprenticed to him. On the 
hearing, evidence was offered on the part of the appellee, 
showing his relationship to the minors, and tending to show 
his ability to support his children; and on the part of the 
appellant, tending to show that when the children were ap- 
prenticed to him, they were in destitute circumstances ; that 
they were motherless, and had been abandoned by the 
appellee for several years, who had done nothing towards 
their maintenance and support, not even informing them 
where he was, or that he was alive. 

The judge made an order directing the custody of the chil- 
dren to be given to the appellee, from which this appeal was 


taken. This order is here assigned as error. 
VoL. LXvim. 
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Gover & Taytor, for appellant. (1). The judge of pro- 
bate had jurisdiction under the statute to apprentice the 
minors, and the validity of letters of apprenticeship can not 
be impeached in this, a collateral proceeding.—Cockran v. 
The State, 46 Ala. 714; Owen v. The State, 48 Ala. 828 ; Code 
of 1876, § 1734; 51 Ala. 34; Bland v. Bowie, 53 Ala. 152. 
(2). The apprenticeship not being void, any inquiry into the 
regularity or justice thereof was beyond the jurisdiction of 
the circuit judge in this proceeding.—2 Brick. Dig. p. 66, $ 37; 
Ex parte Burnett, 30 Ala. 461 ; Code of 1876, § 4961 ; A/athews 
v. Hobbs, 51 Ala. 210. (3). The appellee’s proper remedy 
was an application to the judge of probate to revoke the 
letters of apprenticeship.—Code of 1876, § 1736. 


Tuos. W. Coreman and S. T. Prince, contra. (1). Habeas 
corpus was the appellee’s proper remedy. 31 Ala. 425; 40 Ala. 
297; Code of 1876, § 4956. (2). There is nothing in the 
record to show that the judge of probate had jurisdiction to 
apprentice the minors. There is no transcript from the 
office of the judge of probate, no petition by the parents or 
report of any officer giving the judge of probate jurisdiction. 
Nor does the indenture of apprenticeship show such juris- 
diction. The only statement in it is this, “said minors hay- 
ing no parents to provide for them,” which is insufficient, 
48 Ala. 328. (3). The father was living in an adjoining 
county, and no notice was given.—Code of 1876, § 1745. 


STONE, J.—Onur statutes make large provision for appren- 
ticing pauper minors, who have no parents, or whose parents 
are unable to support them. See Code of 1876, commencing 
with section 1734. That section authorizes the judge of pro- 
bate to “ bind out as apprentices the children of any person 
unable to provide for their support, until the age of twenty 
one years, if a male, and eighteen years, if a female.” Sec- 
tion 1736 provides that for good cause shown, the judge of 
probate may at any time revoke any letters of apprenticeship, 
and bind out the apprentice to another. And a parent, hav- 
ing a minor child, may, for like reasons, apprentice such ~ 
minor child.—Section 1743. The statute prescribes no form 
of proceedings for having an infant pauper apprenticed. The 
duty is confided to the judge of probate, and no machinery is 
furnished for putting his powers into exercise. Section 1737 
of the Code contemplates, that he shall take action, when- 
ever the sheriff, a justice of the peace, or other civil officer of 
the county reports to him a minor under the age of eighteen ‘ 
years, who is an orphan without visible means of support, or 
whose parents have not the means, or who refuse to provide 
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for the support of such minor ; and he must apprentice all 
other such minors as may otherwise come to his knowledge. 
This, we are bound to hold, he may do ex proprio motu. The 
only limitation we can find to this authority is in section 1745, 
which requires that the probate judge must notify the minor’s 
father, or his mother, if he has no father, when such father 
or mother is living in the county.—See Wartin v. Mott, 12 
Wheat. 19; Stuyvesant v. Mayor, 7 Cow. 588; Vanderheyden 
v. Young, 11 Johns. 165. In Owen v. The Slate, 48 Ala. 328, 
construing this statute, Peck, C. J. said: “ This jurisdictional 
fact the probate judges respectively must determine for them- 
selves, when they assume to act in any particular case; and 
their judgment in the premises ean only be reviewed ina 
direct proceeding for that purpose, and can not be impeached 
in any collateral proceeding. This jurisdictional fact ap- 
pears to have been ascertained by the probate judge before 
he bound out the apprentices named in said indentures. In 
each indenture it is stated that the parents of the child to be 
thereby bound, were unable to provide for his support... 
As the mode or manner of ascertaining the jurisdictional fact, 
under said section, or what shall be the evidence of it, is not 
stated, we hold it sufficient if it be stated in the indentures 
themselves.” See also Cockran v. The State, 46 Ala. 714. 
The indenture in this case recites, that the apprentices were 
respectively of the ages of 16 and 11, “ the said minors hav- 
ing no parents to provide for* them.” This case falls pre- 
cisely within the influence of Owen v. The State, supra, and 
the circuit judge should not have discharged the apprentices 
in this collateral proceeding. Code of 1876, section 4962. 
But there is another view of this case, equally fatal to the 
prayer of the petition. When an infant child or minor is 
out of the possession and custody of the father, and hubeas 
corpus is resorted to by the latter to obtain such custody, it 
does not follow as necessary matter of right, that the prayer 
of the petition will be granted. The court is clothed with 
a sound discretion to grant or refuse relief, always to be 
exercised for the benefit of the infant primarily, but not 
arbitrarily in disregard of the father’s natural right to be 
preferred. If the father be reasonably suitable, and able to 
maintain and rear his child, his prayer should ordinarily be 
granted. If, on the other hand, he be unsuitable or unable 
properly to care for his offspring, and especially if that off- 
spring, having sufficient judgment, prefer not to return to 
him, the court should grant no relief in the premies, but 
leave the parties in statu quo.—Ex parte Boaz, 31 Ala. 425. 
Under the testimony shown in this record, aside from the in- 


denture of apprenticeship, the minors should not have been 
VoL, LXVILL. 
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restored to their father. He had abandoned them in their 
helpless infancy, motherless, and’ making no provision for 
their support; remained in a county not far remote from 
them for eight vears, without letting them know where he 
was, or that he was living, and without even inquiring after 
them, so faras this record informs us. Conduct, so unnatural 
and unfeeling, appeals in vain for judicial assistance. 

The case of pauper minors, if. not among the gravest, is at 
least one of the most sacred functions the law casts on pro- 
bate judges. A proper exercise of the powers the law clothes 
them with, will be a great check on pauperism, if not on 
crime. 

The judgment of the cireuit judge is reversed, and the pro- 
ceedings dismissed at the costs of the appellee. 


Ke parte John Tardy. 


Application for Writ of Habeas Corpus, 
lnsive judge of.—Fvery court is the ex- 
clusive judge of a contempt committed in its presence, or against its 
process; and the exercise by 2 court of competent jurisdiction of the 
power to punish for such contempt, can not be revised on error, or as- 
sailed collaterally by writ of habeas corpus. 

yA Haheas CORPUS; ; hie ” appropriate ve medy for the re lease of a pris- 
oner.—The writ of habeas corpus is the appropriate and legal remedy for 
the release of a prisoner who is restrained of his liberty under process 
issued by a court, where there is either a total want, or an excess of ju- 
risdiction in the court, under the orderor judgment of which the process 
issued. 

3. Constitutions; how construed.—Constitutions are to be construed 
in the light both of the common law and of previously existing consti- 
tutions; and all provisions designed for the protection of life, liberty 
and property are to be liberally construed in favor of the citizen. i 

4. ‘Saine; legislative interpretations —The unitorm legislative interpre- 
tation of doubtful constitutional provisions, running through many 
vears, is of weighty consideration with the courts, as is also the con- 
temporaneous exposition of the Bar. 

5. Neetion 21 of Art. T of the constitution coustrued.—Section 21 of Art. 
1 of the constitution of 1875, which provides that ‘*no person shall be 
imprisoned for deht,”’ is not to be construed to prohilsit the General As- 
sembly from enacting laws authorizing imprisonment for liabilities ori- 
ginating in tort, or ec delicto. At has reference only to obligations e. 


- Contempts - every court evel 


contract, 

6. Semwe.—That section must be construed to abolish the whole sys- 
temof imprisonment for debt, which prevailed in this State from) IST9 
to 1868, when it was first adopted in its present form; and no exception 
ean be made in cases of fraud. 
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Section 3887-9 of the Code of 1876 construed.—The act of March §, 
1871, now composing seciious 8887-9 of the Code of 1876, confers a new 
and exiensive jurisdiction upon courts of chancery, not previously pos- 
sessed, aad iis manifest vurpose is to coerce the payment of an ordinary 
judgment debt Sv imprisonment in the couniy jail, under the guise of 
makiog a refusal to pay a contempt of court. 

8. Staluies; when unconsiituiional.—As the General Assembly can 
not do indirectly what it is prohibited from doing directly, any law 
which seeks by evasion or iucirection to accomplish an uncoustitutional 
end, is nul! and void. 

9. Section 3889 of the Code of 1876 unconstitutional.—Section 3889 of 
the Code of 1876 is, in its true essence and purposes, a law authorizing 
imprisonment for debt ; and it is therefore unconstitutional and void. 


BRICKELL, C. J., dissenting, held: 

1. Jurisdiction of this court to issue writsof habeas corpus.—This court 
has no original power to award a writ of habeas corpus; it can issue 
such writ only when necessary in the exercise of the ‘* general superin- 
tendence and control of inferior jurisdictions,’’ with which it is clothed 
by the constitution. 

2. Same.—On applicatioa for such writ, this court exercises appellate 
jurisdiction only, and is confined to an inquiry into the correctness of 
the decision of the lower court or magistrate on the facts presented for 
its decisioa ; and deficiencies in the case, as there presented, can not 
be here supplied. 

3. City Court of Selina; its powers and jurisdiction.—The City Court 
of Selma is invested by the statute creating it with ‘* the powers and 
jurisdiction which are now, or may hereafter be conferred by law on the 
several circuit and chancery courts;’’ and its judgments and decrees, 
when reviewed or examined by this court, stand on the same’ footing 
with the judgments and decrees of those courts. 

4. Courts of equity; their jurisdiction under the constitution of this 

State.—The constiiution ordains and establishes courts of equity, but 
does not define their jurisdiction; hence, their jurisdiction, so far as is 
consistent with our insiituiions and form of government, embraces the 
same subjects, and is co-extensive with that of the English Court of 
Chancery ; and it is exercised in the same modes of procedure, and is 
governed by the same practice, except as changed or modified by statute, 
or by rules prescribed by this court. 
5. Same; process for erecuiion of decrees.—( driginally, in the absence 
of statutes providing otherwise, and giving other remedies, decrees of 
courts of equity, of wnatever kind or nature, operated strictly and ex- 
clusively in personam ; and the only remedy for their enforcement was 
by whai was and is termed process of contempt, under which the party 
failing to obey them was arrested and imprisoned, until he yielded obe- 
dience, or purged the contempt by showing that disobedience was not 
wilful, but the result of inability, not produced by his own fault or con- 
tumacy. And our statutes, authorizing the use of common law writs 
by courts of equity for the collection of money, or for obtaining posses- 
sion oi Jand, or personal property, do not exclade or supersede the or- 
dinary equitable remedies, but merely give to these courts cumulative 
remedies, 

6. Attachment for contempt; when a civil renedy.—The process of at- 
tachment is termed process of contempt, and, in theory, it is founded 
on the offence given the court by the failure to obey its rules, orders or 
decrees; and when employed by a court of equity to enforce its rules, 
orders or decrees, for the benefit or protection of its suitors, it is but a 
civil process, in the nature of an execution, for the benefit of the party 
injured, or in interest. 

OL. LXVLLL. 
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7. Jurisdiction; when error in determining its existence does not render 
judgment void.—It is a well settled principle, that when a court has ju- 
risdiction under particular circumstances, or has jurisdiction of a partic- 
ular class of cases, error in adjudging the existence of the circumstances, 
or in adjudging that a particular case is of the class to which its juris- 
diction extends, does not render the judgment void and assailable col- 
laterally ; and this principle is as applicable to the procedure on 
habeas corpus, as to any other judicial proceeding. 

8. On collateral attack ofa decree of a court of equity, when jurisdiction 
presumed.—If a court of equity has jurisdiction, under any state of facts, 
to render a decree against a defendant in a cause pending therein, for 
the delivery by him of money, property or effects, adjudged to be in his 
possession and under his control, to the register, and to enforce obedi- 
ence to that decree by process of attachment for contempt; such state 
of facts must be presumed on habeas corpus tor the discharged of the de- 
fendant who had been committed under such process, where it is not 
negatived by the process, or controverted on the hearing. 

9. Habeas corprs by defendant cominitted for contempt by a court of 
equity; scope of inguiry.—On the hearing of a writ of habeas corpus 
before a chancellor, the sheriff’s return yvouching, as the cause of the 
petitioner’s imprisonment, a writ of attachment issued by the City 
Court of Selma, having and exercising the jurisdiction of a court of 
equity, in which was set out the order of commitment for contempt, as 
therein charged and specified, and the return not being controverted, 
the chancellor had no authority to inquire into the legality or propriety 
of the order of commitment, unless it is void for want of jurisdiction ; 
and this court, in reviewing his decision,can not look beyond the sheriif’s 
return. 

10. Commitment for contempt; habeas corpus not the appropriate remedy 
for discharge from.—The writ of habeas corpus is not an appropriate 
remedy to inquire into the sufliciency of a commitment for contempt by 
a court of competent jurisdiction; and on the hearing under the writ, 
no inquiry will be made into the causes of contempt which are assigned 
in the commitment. 

ll. Jurisdiction to reach and subject a debtor’s property; antiquity of.— 
In England, at least since the time of Lord Hardwicke, the jurisdiction 
of the chancery court to reach and subject a debtor’s property at the 
instance of creditors who have exhausted their legal remedies, has been 
recognized, though there has been some conflict of opinion as to the 
character of the property which may thus be reached. 

12. Sections 3887-9 of the Code construed.—The statute which author- 
izes a judgment creditor, his assignee or personal representative, who 
has exhausted his legal remedies, to file a bill in equity against his 
debtor to compel a discovery of money, property or effects liable to the 
payment of his debt ; and empowers the court, after a judicial ascer- 
tainment of the existence of such money, property or effects, to render a 
decree requiring the debtor, within a specified time, to deliver the same 
to the register, and to make all necessary orders for the collection and 
recovery thereof, and to imprison the defendant until he complies with 
the decree (Code, §§ 3887-9), is merely a regulation of a pre-existing, 
original jurisdiction of the court, and intended to render it more 
effective. 

13. Same; constitutional exemptions not affected thereby.--This statute 
does not take away or impair the debtor’s right of exemptions, as se- 
cured by constitutional and statutory provisions, as it only applies to 
money, property, or effects liable to the payment of the debt; and this 
fact must be judicially ascertained by the court. 

14. Same; the statute does not deprive the debtor of the right of trial by 
jury.—Nor does this statute deprive the debtor of the right of trial by 
jury, further than it is denied in all cases in equity. 

(20) 
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15. Same; nor deprive him of right of bail.—Nor does it deprive the 
debtor of any right of bail, as known to the common law, or as given 
by any statute. 

16. Same; nor authorize imprisonment for debt.—Nor does it author- 
ize imprisonment for debt, within the meaning of the constitutional 
provision inhibiting such imprisonment. The imprisonment contem- 
plated by the statute is not for debt, but for the neglect and refusal to 
perform a moral and legal duty, which the debtor has the ability to per- 
form, and which he has, by the decree of the court, been ordered to 
perform. 

17. Imprisonment for debt ; constitutional provision construed.—The 
constitutional provision prohibiting imprisonment for debt has no refer- 
ence to, or operation upon the remedies and process of courts of equity, 
which are intended to reach the property a debtor is ascertained to have, 
liable to the payment of his debts, which he fails and refuses to deliver 
up, on the order of the court, for the benefit of his creditors. 


APPLICATION to this court for a writ of habeas corpus, the 
same having been denied by Hon. N. S. Granam. 


The petition in this cause was filed in this court on the 2d 
June, 1881, and it shows, that, at the time of its filing, the 
etitioner, John Hardy, was imprisoned and restrained of his 
iberty in the jail of Dallas county by the sheriff of that 
county, under and by virtue of an attachment, which was 
issued out of the City Court of Selma on the 4th May, 1881, 
a copy of which is made an exhibit to the petition. This 
attachment, as averred in the petition, was issued under the 
following circumstances, to-wit: On Ist November, 1876, 
W. A. Ransom & Co. and others, judgment creditors of a 
late firm composed of John Hardy and Jesse B. Hardy, and 
trading under the firm name of John Hardy & Co., on their 
own behalf, and on behalf of all other creditors of that firm, 
who might come in and make themselves parties &c., filed 
their bill of complaint on the equity side of the City Court 
of Selma against John and Jesse B. Hardy, alleging the re- 
covery by them of their respective judgments, and that exe- 
cutions had been duly issued thereon and returned “ no 
property found ”; and that “the said John Hardy and Jesse 
B. Hardy have property, money or effects, which are or 
ought to be made liable for the payment of said debts and 
judgments aforesaid ; but the kind and description and loca- 
tion of said property, money or effects are to orators un- 
known.” The prayer of the bill was for a discovery of such 
—— money or effects, and that “said defendants may 
e required by the decree of this Honorable Court to pay 
over and deliver to the clerk and register thereof, within a 
time to be fixed by your Honor, any such money, property, 
or other valuable thing, as this court may determine may or 


ought to be delivered for the payment of said judgments.” 
VoL, LXvIt. 
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The petition further shows, that on the lst June, 1878, on the 
hearing of the cause made by said bill, had on pleadings and 
proof, the City Court of Selma rendered a decree, ascertain- 
ing the amounts due respectively to the complainants, and - 
again rendering judgments in their favor against the defend- 
ants therefor, and further ascertaining and declaring that 
John Hardy “ had in his possession, or subject to his control 
fifty-one bonds of the United States of America, known as 
five-twenty bonds, of one thousand dollars each, amounting 
to fifty-one thousand dollars.” ‘This decree ordered, that, if 
John Hardy failed to pay said judgments, he should deliver 
said bonds, or so many of them as were sufficient to pay and 
discharge said judgments, by the 3d August, 1878, and that 
a copy of the decree be served forthwith upon him. The 
petition further shows, that on the Ist November, 1878, John 
Hardy having failed to pay said judgments, and also failed 
to deliver said bonds, on motion of the complainants, an 
order was entered directing an attachment to issue against 
him, directed to the sheriff, and commanding him to arrest 
Hardy, and imprison him in the jail of Dallas county, until 
he should obey said decree, or until the further orders of the 
court. Under this order an attachment was issued, as di- 
rected, but was not executed; and on the 4th May, 1881, on 
an order made and entered by said court, an alias attach- 
ment was issued, and under this attachment Hardy was 
arrested and committed to jail. It is charged in the petition, 
that the order directing the attachment to issue was in excess 
of the jurisdiction of said court, and was therefore void. 

The petition further avers, that on the 10th May, 1881, the 
relator caused to be presented to the Hon. N. S. Graham, 
Chancellor of the Eastern Chancery Division, a petition for 
a writ of habeas corpus, which is set out in the petition to this 
court. Its averments are, ‘‘ that John Hardy is imprisoned 
by W. J. Rountree, as sheriff of the county of Dallas, and 
State of Alabama, in the jail of said county, in the city of 
Selma, under an attachment issued out of the equity side of 
the City Court of Selma,” a copy of which is made an exhibit 
thereto. The petition further avers, that the writ baving 
been issued as prayed, the sheriff made the following return 
thereto: “I hereby return that I hold said John Hardy in 
the jail of Dallas county by virtue of an attachment for con- 
tempt, issued out of the City Court of Selma, of which ‘ Ex- 
hibit A’ attached to the petition for the writ of habeas corpus 
is a true and correct copy.” Omitting the title of the cause, 
the attachment is in these words : 


“To the Sheriff of Dallas County—Greeting: 
Whereas, on the 1st day of November, 1878, an order was 
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made in the above stated cause by the judge of the City 
Court of Selma, in the words and figures following, to-wit : 
(After stating the title of the cause,) ‘The complainants file 
and present their petition in this cause, praying that the de- 
fendant, John Hardy, be attached and imprisoned for his 
refusal to comply, and until he does comply, with an order of 
the court made and entered in this cause at its last term, re- 
quirivg him, the said Hardy, to deliver to the clerk and reg- 
ister of the court certain United States bonds, by the 3d day 
of August, 1878. And the clerk and register of this court 
makes his report in writing to me, as judge of the said court, 
making known the fact, that said Hardy had failed to com- 
ply with the order of said court as to the delivering of said 

onds to him ; and from said petition and the affidavits of 
complainants’ solicitor, and of defendant, John Hardy, ac- 
companying the same, and from the said report of the clerk 
and register, and the original affidavits of said defendant, and 
of complainants’ solicitor accompanying the same, and from 
the file of original papers, and the decree in this cause, which 
are submitted with said petition, it appears to me, as such 
judge, that at the last term of the court a decree was ren- 
dered against said John Hardy and Jesse 2B. Hardy, in 
which, among other things, it was ordered by the court, that 
the defendant, John Hardy, if he shall fail to pay said judg- 
ments to complainants respectively, as above rendered 
against him, deliver to the clerk and register of this court, 
by the 3d day of August, 1878, fifty-one bonds, known as 
five-twenty bonds of the United States of America, of one 
thousand dollars each, or so many of them as are sufficient 
to discharge the several judgments to complainants, as afore- 
said, interests and costs, and the costs of this suit against 
him; that said John Hardy had notice of said decree by ser- 
vice of a copy thereof on him by the sheriff of Dallas county, 
on the 11th day of June, 1878; that said judgments remain 
wholly unpaid, that said John Hardy has wholly failed and 
refused to comply with the order of said court in respect to 
the delivery of said bonds to said clerk and register, and that 
on the Ist day of August, 1878, he made and filed with said 
clerk and register his affidavit in writing, in which he at- 
tempts to show cause, why he has not complied, and can not 
comply with the said order of said court ; and it further ap- 
pearing to me, that, by reason of the matters aforesaid, the 
said John Hardy is guilty of a contempt of said court and its 
orders, and that there exists no reason why a rule nisi should 
issue to him requiring him to show cause why he shall not be 
attached for a contempt of said court ; it is ordered that the 


clerk and register of said court issue an attachment ¢gainst 
VoL. LXvimI. 
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the person of said John Hardy, directed to the sheriff of 
Dallas [county], commanding him to arrest said Hardy and 
imprison him in the jail of Dallas county, until he shall obe 
said decree in respect to the delivery of said bonds, or until 
the further order of said City Court of Selma, or of the pre- 
siding judge thereof. In vacation, November 1st, 1878. 
Jon. Haralson, Judge of the City Court of Selma.’ 

And whereas, at the January term, 1881, of the City Court 
of Selma, an order was made and entered in the words and 
figures as follows, to-wit: (After stating the cause,) ‘Came 
the complainants by their solicitor, and, on motion, it is 
ordered, that an alias writ of attachment against John Hardy, 
one of the defendants, be issued’: You are, therefore, hereby 
commanded, as heretofore, that you arrest said John Hardy 
and imprison him in the jail of Dallas county, until he shall 
obey said decree in respect to the delivery of said bonds, or 
until the further order of said City Court of Selma, or of the 
presiding judge thereof in the premises. 

Witness my hand, at office in Selma, this, the 4th day of 
May, 1881. J. L. Evans, 

Clerk and Register of the City Court of Selma.” 


The petition further avers, “that on the 26th May, 1881, 
the said cause was heard before his Honor, the said N. S. 
Graham, and the facts above set forth were proven before 
him”; and that he made an order overruling “the motion of 
petitioner to be discharged from the imprisonment referred 
to in this petition.” 

It does not appear from the record that any bill of ex- 
ceptions was taken on the hearing before the chancellor, or 
that he certified any of the facts proved before him. 


Warre & Wuire, and B. F. Sarronp, for petitioner. (No 
brief came to the hands of the reporter.) 


Wituim R. NEtson, confra.—l. This cause has been 
presented and argued in this court as if the constitution- 
aliiy of the act of Mareh 8, 1871 (Code of 1876, $$ 3888-9) 
was the only question involved; and as if the jurisdiction of 
the City Court of Selma in the cause, in which the decree 
under which the petitioner was imprisoned, rested alone 
upon that act. But we insist, that this court can not 
consider that question in this proceeding, because habeas 
corpus is not petitioner's remedy. The City Court of 
Selma is a court of general jurisdiction, clothed with the 
same powers, and having the same jurisdiction as a court of 
chancery. The petition shows that it had jurisdiction over 
the subject-matter and over the person of the petitioner. His 
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remedy was by appeal from that court’s decree ; but this 
right he failed to exercise. That decree can not be reviewed 
by habeas corpus. Ex parte Cleveland, 36 Ala. 306. And, 
again, it is not shown, except by the averments of the peti- 
tion, wheat were the facts in the case before the City Court of 
Selma, when the decree was rendered, or what were the facts 
which were brought to the attention of the chancellor, when he 
refused the petition. No bill of exceptions was taken, nor 
are the facts which were in evidence before the chancellor 
otherwise brought before this court. How, then, can this 
court say that the City Court acted without jurisdiction, or 
that its decree was in excess of its jurisdiction? Or that 
the proceedings in that court were based on the act, which 
is attacked as unconstitutional? If the decree of that court 
can be upheld on any ground, then it should be sustained, 
and not adjudged to be void.—J/cDougald v. Dougherty, 39 
Ala. 435. 

There are cases where this court has reviewed the judg- 
ments of lower courts on writs of habeas corpus; but they 
were criminal cases, where the punishment was limited by 
statute, and the court had exceeded its authority and power 
as defined by the statute. In such cases the judgments were 
held to be void.—kx parte Simmons, 62 Ala. 416; Lx parte 
Brown. 63 Ala. 188. But this decree and the commitment 
thereunder for contempt can not be held to be void. 

Prohibition will not be granted, unless the lower court has 
usurped jurisdiction, or has abused its power; and not then, 
if there is another remedy.—High on Ex. Leg. Rem. 767 ; 
Ex parte Lyon, 60 Ala. 650; Ex parte Branch & Co., 63 Ala. 
383 ; State, ex rel. Brooks, 51 Ala. 61. 

2. “The court whose authority has been contemned is the 
sole judge of the extent and culpability of the contempt and of 
the answer to purge it.”—State v. Thurmond, 37 Texas, 340; 
People v. Orser, 12 How. (N. Y.) 550; Re Stokes, 5 8. C. 
71; People v. Spalding, 10 Paige, 284; 7 Hill, 301; Re Perry, 
30 Wis. 268; 42 N. H. 540 and eases cited. As to what is 
contempt, see 2 Casey, 9 ( IVilliamson’s case) ; 4 Bl. Com. 129; 
Durant v. Supervisors Washington Co. 1 Woolworth C. C. Rep. 
p. 381. 

3. But the constitutionality of the act of March 8, 1871, is 
not necessarily involved in this case, because that act made no 
materiul changes in the law, or in the power of courts of equity 
in matters of discovery. We hada statute almost identical with 
this one, as far back as 1844. See Bates v. Brown, 10 Ala. 
432. And independent of any statute on the subject, courts 
of equity had full power, jurisdiction and authority in cases 


like the one in which the decree of the City Court was ren- 
VoL. LXV. 
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dered.—1 Mad. Ch. 109; Jb. 206 ; Mc Dermutt v. Strong,4Johns. 
Ch. 690 ; LeRoy v. Rogers, 3 Paige, 234; Hadden v. Spader, 20 
Johns. 570; Bay State Iron Co. v. Goodall, 39 N. H. 223; 44 N. H. 
551; 8 N. H. 425; 11 N. H. 311; 11 Ohio, 273 ; 1b. 292. The 
chancery court having jurisdiction, could and should retain 
the case to administer the relief consequent upon the discovery 
sought. 17 Ala. 59; 15 Ala. 99 ; 12 Ga. 267; 1 Mad. Ch. 216; 
6 Gratton, 427 ; 3 Ala. 96-7 ; 25 Ala. 108 ; 48 Ala. 456; 8 Ala. 
784. 

4. The bill in the case in which the decree was rendered 
was a creditor’s bill. Creditor’s bills and bills for discovery 
and relief have long been the subject of chancery jurisdic- 
tion in this State—Reese v. Bradford, 13 Ala. 845; 1 Brick. 
Dig. p. 655, § 219; Mixon v. Dunklin, 48 Ala. 456. In the 
case last cited one of the learned counsel for petitioner (then 
on the bench) said: ‘* When an execution has been issued and 
is not satisfied, and he wishes to ¢ mpel the discovery of any 
property belonging to the debtor.” the complainant could use 
Section 3882, Rev. Code, (§ 3442 of Code of 1876, which 
gives the plaintiff in execution the right to a bill for discov- 
ery upon return of his execution “no property found.” Is this 
section to be swept away, together with sections 3901, 3902, 
3904 and 3776 of the Code of 1876, by the proposition con- 
tended for by counsel for petitioner? Without them, chan- 
cery courts will have no power to enforce the execution of 
their decrees. 

5. It is contended, that the statute denies petitioner the 
right of trial by jury. Even in law courts, if no jury is de- 
manded, the right is waived.—1 Stew. 63;4S.& P. 263; 15 
Ala. 81. And the statutes regulate jury trials in chancery 
cases. 35 Ala. 229, and cases cited. 

6a. The statute does not provide imprisonment /or debt. 
The non-imprisonment clause of the constitutions prior to 
that of 1875, was: ‘ The person of a debtor, when there is 
no strong presumption of fraud, shall not be detained in 
prison after delivering up his estate for the benefit of his 
creditors, in such manner as shall be prescribed by law.” 
The words, “ where there is no strong presumption of fraud,” 
mean cases where fraud can not be imputed to the debtor: 
This provision was intended to protect innocent people— 
those who were not guiltv of fraud—after they delivered up 
their estates. As to all others, or as to those who had acted 
fraudulently, there was provided no immunity from imprison- 
ment for debt, even after they had surrendered their estates. 
So that, under the old constitution, a fraudulent debtor—one 
who had been detected in an effort to hinder, delay and de- 
fraud his creditor, by absconding or otherwise—could be 
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imprisoned, even when the very property he was attempting 
to conceal or make way with, was surrendered. In this con- 
stitutional provision, there was an evil couched somewhere. 
That evil was some hardship, or wrong.—Cooley’s Con. Lim. 
65. What was it? It surely was never a hardship or wrong 
for a debter to give up his property to his creditor. Good 
faith in paying just dillgaiioes is one of the best evidences 
of the honesty and virtue of a community. This every good 
government must be supposed to be desirous of promoting. 

The great evil of that provision was, that under it a debtor 
who may have acted fraudulently, might be imprisoned, even 
when he had delivered up the whole of his estate. Such poor, 
unfortunate and tempted debtor had no protection against 
the rapacity of his creditor. This protection it was the in- 
tention of the framers of the constitution of 1875, to give. 
This was the evil, and the remedy provided was: “ There 
shall be no imprisonment fof debt in this State.” 

b. Authorities examined. No case in point is cited by the 
humerous counsel for petitioner, to show that the statute is 
violative of this provision of the constitution. In Lx parte 
Grace. 12 Iowa, 208, relied on by them, the report of the case 
shows, that it was a proceeding in a Law courT before a 
county judge for “an examination,” and it was found, that 
the defendant had money in his possession, which be refused 
to give up. Upon his refusal, he was imprisoned, as for a 
contempt, until he should comply with the order. This case 
is not an wuthority to show that a court of chancery has not 
the power exercised by the City Court of Selma. 

Reference is also made to 57 Ga. 407; but that is a case of 
tort, and is not in point. In a later case in that State an 
attorney withheld money, which belonged to his client, and 
upon proceedings in a law court against him to require him 
to pay over the money, he contended that the effort to force 
him to pay it over by imprisonment, as for a contempt, was 
simply “imprisonment for debt,” and violative of a provision 
to the constitution of that State substantially, if not identi- 
cally, like the provision under consideration. But the 
Supreme Court of that State found numerous good and sound 
reasons to hold him.—Smith v. McClendon, 59 Ga. 523. 

It has also been held, that a fine of $3000.00 imposed for a 
contempt in violating an injunction was not affected by the 
discharge of the defendant under the bankrupt law.— People 
v. Spalding, 10 Paige, 287; affirmed in 7 Hill, 302. And 
again, that a party attached for non-payment of costs was 
entitled to jail liberties, but was not exempt from imprison- 
ment under an act, abolishing imprisonment for debt.—Pat- 
rick v. Warner, 4 Paige, 397. 


Vou. LYVII1L. 
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A limitation as to punishments for contempt committed in 
presence of court has been held to have no application to. 
contempts for failure to obey a decree.—38 Conn. 123. 

A commitment of a defendant for refusal to pay alimony 
has been held not to be imprisonment for debt.— Wightman v. 
Wightman, 45 Ill. p. 167. See also Petrie v. People, 40 Ill. 334; 
Yates v. Lansing, 9 Johns. 395; 5 Cal. 494. 

Punishment by imprisonment for a contempt in refusing 
to obey the mandate of a court of equity, was not the mis- 
chief the people desired to remedy in inhibiting imprisonment 
for debt.—5 Md. 471; Story on Con. $428. 

7. The decree requiring the petitioner to deliver the bonds 
to the register, was, in effect, the appointment of a receiver to 
take charge of them. This is an important view of this case. 
Nothing is more common in practice in this State, than for 
chancery courts to appoint the register to take charge of 
property in a pending cause.-—High on Ree. $71. In the 
cause in the City Court the register was clothed with the 
power of a receiver, to whom the petitioner, a defendant in 
the cause, was required to deliver property subject to an 
equitable lien. If such an order can be defied, why can not 
a receiver in any cause be defied? 

8. If there is a doubt as to the unconstitutionality of the 
act in question, the act should not be declared unconstitu- 
tional. “A reasonable doubt must be solved in favor of the 
legislative action, and the act be sustained.”—Cooley’s Con. 
Lim. p. 182, and cases cited ; Sadler v. Langham, 34 Ala. 311. 


SOMERVILLE, J.—The relator, John Hardy, was sent- 
enced to imprisonment in the jail of Dallas County, on May 
10th, 1881, for an adjudged contempt of court, under the fol- 
lowing state of facts: Under the provisions of sections 
3887-3889 of the Code of 1876, a bill had been filed by Ran- 
som & Co. against Hardy and others, on the equity side of 
the City Court of Selma, praying fora discovery of property, 
money or effects in the hands of said defendants, which were 
alleged to be liable to the satisfaction of complainants’ judg- 
ments, upon which there had been a return of “no property 
found” by the sheriff. On the trial of the cause, the court 
found that the defendant John Hardy, who is here the peti- 
tioner, had in his possession sundry United States bonds, 
more than sufficient to satisfy the debts claimed of him, and 
ordered him to deliver to the register, within a time fixed by 
the decree, these bonds, or so many of them as might be nec- 
essary to pay these judgments and costs of suit. This the 
defendant refused to do, alleging an excuse deemed by the 
court untrue, and therefore insufficient. And for such refusal 
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he was adjudged guilty of a contempt, and sentenced to im- 
prisonment until he should obey this mandate of the court. 
A petition for the writ of habeas corpus was presented to the 
Hon. N. S. Graham, Chancellor of the Eastern Chancery Di- 
vision of the State, the prayer of which was, on final hearing, 
refused by him, and thereupon the application is renewed 
before this court. 

Sections 3887-3889 of the Code, under which these pro- 
ceedings were had, provide as follows : 

$3887. “In every case where execution may have been, 
or hereafter shall be, issued from any court of record in this 
State, upon which there is a return of “no property” by the 
proper officer, the plaintiff in such execution, his assignees, 
executors, or administrators, may file a bill in the chancery 
court of the chancery district in which such defendant may 
reside, or in the county in which the judgment or decree was 
rendered, alleging that execution has been issued and re- 
turned as aforesaid, aud that the defendant has property, 
money, or effects, which are liable to the payment of the debt, and 
requiring the defendant to answer, aie oath, what property 
he has, the nature thereof, in whose hands it is, and where 
situated ; and any number of parties may join as complain- 
ants in such bill.” 

$3888. “Whenever it shall appear to the court, from the 
answer of the defendant, or from other evidence, that the de- 
fendant has money, property or effects, as aforesaid, either 
in or out of the State, it shall have power to render a decree, 
requiring the defendant to pay or deliver to the register of 
the chancery court, within a time to be fixed by said decree, 
such money, effects or property, as the court may determine 
ought to be paid or delivered, for the payment of such execution; 
and the court in term time, or the chancellor in vacation, 
may make all necessary orders for the collection and recovery 
of such effects or money.” 

$3889. “If any such defendant shall fail to comply with 
the terms of such decree, he shall be guilty of a contempt; and 
the court, or the chancellor in vacation shall, upon the report 
of the register to that effect, have the power to imprison the 
defendant in the county jail until he shall obey the decree; and 
all transfers or assignments of any property by the defend- 
ant, after the filing of such bill aginst him, shall be void.” 

It is insisted by the petitioner’s counsel that these sections 
of the Code, which embrace the provisions of an act of the 
legislature, entitled “An Act to extend tie jurisdiction of 
courts of chancery,” approved March 8, 1871 (Session Acts 
1870-71, p. 34), are unconstitutional and void, as being vio- 
lative of Sec. 21, Art. 1 of the constitution of the State, at least 
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so far as they authorize the imprisonment of a defendant. 
This section of the Declaration of Rights declares that “no 
person shall be imprisoned for DEBT.” 

The only question arising for our determination is, 
whether the sentence to imprisonment for the alleged con- 
tempt in this case is, in its essential nature and purposes, 
an “imprisonment for debt.” If so, the law authorizing it is 
void, otherwise not. 

It can not be denied, that every courtis the exclusive judge 
of a contempt committed in its presence or against its pro- 
cess, and that the exercise of such power by acourt of com- 
petent jurisdiction can not be revised on error, nor assailed 
collaterally by resort to a writ of. habeas corpus. In Re 
Cooper, 32 Vt. 253; People v. Sturtevant, 9 N. Y. (5 Seld.) 263; 
Ex parte Adams, 25 Miss. 883 ;-Ex parte Henry Sam, 51 
Ala. 34. 

But where there is either a want, or excess of jurisdiction 
in the committing court, a writ of habeas corpus is then the 
appropriate remedy for the release of the prisoner.—Sfate v. 
Towle, 42 N. H. 540; Ex parte Brown, 63 Ala. 187; Ex parte 
Simmons, 62 Ala. 416; Lx parte Grace, 12 Iowa, 208. The 
present application is, therefore, the proper method of test- 
ing the constitutionality of the statutes in question, and of 
thus assailing the jurisdiction of the primary court by virtue 
of whose order the prisoner is restrained of his liberty.— 
Code, §$ 4936; Jn matter of Blair, 4 Wis. 521. 

The ordinary power of courts to punish contempts, as a 
means of enforcing obedience to their lawful orders and de- 
crees, is in no wise challenged or denied, but is fully recog- 
nized in argument by the petitioner’s counsel, as being im- 
peratively necessary to the administration of justice. No 
doubt can be entertained of their authority to enforce such 
decrees by process of attachment, without which they would 
be bereft of all possible power to maintain the majesty of the 
law as against refractory litigants, and even impotent to pre- 
serve their own existence.—LHx parte Walker, 25 Ala. 108; 
Gates v. McDaniel, 3 Port. 358 ; Randall v. Pryor, 4 Ohio, 424. 
It is often said that contempts of court are in the nature of 
a “special criminal offence,” and the proceedings for their 
punishment are in the nature of a criminal procedure.—Jn 

?e Williamson, 26 Pa. St. 9. However this may be, punish- 
ments for contempt have a double aspect: Firs’, To vindi- 
cate the dignity of the court from disrespect exhibited to it, 
or its orders. Secondly, To compel the performance of some 
order or decree of the court, which it is in the power of the 
party to perform, and which he, without sufficient excuse, re- 
fuses to obey.—Jn Re Chiles, 22 Wall. 158. 
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It is urged that a debtor can not be coerced, by the use of 
this process, into paying an ordinary debt, through the guise 
of a law which seeks to pronounce the refusal to do so a con- 
tempt; and that such a procedure is really and logically 
but another form of “imprisonment for debt.” The solution 
of this question requires us to construe the meaning and ef- 
fect of the present constitutional provision, found in the bill 
of rights, that “no person shall be imprisoned for debt.”— 
Const. 1875, Art. 1, $21. 

The same guaranty occurred for the first time, in its pres- 
ent form, in the constitution of 1868, being there embodied in 
identical phraseology.—Const. 1868, Art. 1, $22 (Deel. 
Rights). The history of this guaranty against imprisonment 
for debt in the various constitutions, heretofore adopted in 
Alabama, and the change iw its language, become important 
in onr efforts to ascertain its proper meaning, for it is a sound 
rule of construction, that such charters of liberty are always 
to be interpreted, not only in the light of the common law, 
but also by comparison with previously existing constitutions. 
— Mayor ke. v. Stonewall Ins. Co. 53 Ala. 570. Said Brick- 
ELL, C. J. in the latter case: ‘New provisions, having their 
origin in larger experience, introduced into an amended or 
revised constitution, are to be construed, and allowed such 
operation as will secure the purposes for which they were in- 
troduced ; and these purposes are to be ascertained from a 
just consideration of the causes in which they originate.” 

In the constitution of 1819, Section 18, Art. 1, which is the 
clause relating to the imprisonment of debtors, reads as follows: 
“The person of a debtor, where there is not strong presump- 
tion of fraud, shall not be detained in prison, after delivering 
up his estate for the benefit of his creditors, in such manner as 
shall be prescribed by law.” The same language precisely 
occurred in the constitution of 1861 (Art. 1, $18), and again 
in that of 1865 (Art. 1, § 22), and thus constituted a part of 
the fundamental law of Alabama uninterruptedly for nearly 
half a century. 

We may premise the consideration of this important ques- - 
tion, by saying that it has been, as we think properly, decided, 
that similar provisions in the several State constitutions 
against imprisonment for DEBT apply only to actions based on 
contracts, express or implied, and that they do not extend to 
actions originating in tort.— People v. Cotton, 14 Ill. 414; Cot- 
ton v. Sharpstein, 14 Wis. 226. Hence it has been held, that 
a statute allowing an arrest in a civil action for /ibel does 
not violate a section in the constitution of North Carolina, 
which provides that “there shall be no imprisonment for debt 


except in cases of fraud.”—Moore v. Green, 73 N. C. 394. 
Vou. LXVIII. 
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And again, in like manner, that the constitution of the State 
of Georgia, which simply prohibited “imprisonment for debt,” 
was not violated by imprisonment under bail process in an 
action of trover. Harris v. Bridges, 57 Ga. 407. It is not to 
be supposed, that the framers of the constitution intended to 
prohibit the legislature from authorizing the remedy of incar- 
ceration as a means to coerce the payment of damages origi- 
nating ex delicto, but only of a debt originating ex contractu. 
Where the property of another than the debtor has been 
taken by fraud or violence, or is withheld so as to tortiously 
deprive the true owner of his rights, the act is quasi criminal, 
and the prohibition as to imprisonment has no application.— 
Caldwell v. The State, 55 Ala. 133. 

The sole object of all rules and maxims of interpretation is, 
to discover the true intention of statutes and constitutions, 
and “whenever that intention can be indubitably ascer- 
tained from allowed signs and by admitted means, courts are 
bound to give it effect, whatever may be their opinion of its 
wisdom or policy.” Potter's Dwar. Stat. 178. This inten- 
tion is, in the first instance, to be collected from the words 
used,—reading the law according to the natural and obvious 
import of its language, without resorting to a subtle and forced 
construction, either for the purpose of limiting or extending 
its operation.— Waller v. Harris 20 Wend. 561. But, as a 
proper guide to this end, it is frequently of the highest im- 
portance to consider, what was the state of the case before 
the adoption of the given statute or constitutional clause 
under investigation, and also what was the mischief or defect, 
against which it failed to provide. This involves a consid- 
eration also of the remedy provided, and the true reason of it. 
Potter’s Dwar. Stat. 184. This has been well denominated 
by Lord Coke as “the very lock and key to set open the 
windows of the statute.”—2 Inst. 301. 

The history and nature of laws authorizing imprisonment 
for debt and forts at common law, throw no inconsiderable 
light upon the present question, and ought, for this reason, to 
be kept in view in our efforts to arrive at a proper conclusion. 
Cooley’s Const. Lim. 74. And it is accordingly a significant 
fact, that, in the early history of the common law, while 
the King, as plaintiff in any action, whether for debt or tort, 
had an execution against the defendant’s property and body, 
no other person besides him was entitled to process against 
his body except in actions of trespass vi et armis. This 
remedy was not then permitted in actions of debt. Harbert’s 
case, 3 Co. 12, a. The extension of this right to otber forms 
of action was the gradual work of Parliamentary legislation, 
between the thirteenth and sixteenth centuries. The ancient 
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mandate of the writ of capias ad satisfaciendum required the 
sheriff to “ take and keep the body [of the defendant} so that 
he may have it on the return day of the writ at Westminster, 
to satisfy the plaintiffs of their damages, costs and charges.” 
And the defendant being taken, remained in custody, until 
he satisfied the plaintiff's demand, and was released so soon 
as he did so.—Tidd’s Prac. 1028-29. At common law, then, 
the imprisonment of the debtor was simply a process of 
agra duress by incarceration, by means of which he, or 
1is friends through sympathy for him, were coerced into 
paying the debt, and possibly also it may have been origi- 
nally designed to be somewhat punitive in its purposes. In 
Sturgess v. Crowninshield, 4 Wheat. 122, it was said by Mar- 
SHALL C. J. that “confinement of the debtor may be a pun- 
ishment for not performing his coatract, or may be allowed as 
a means of inducing him to perform it.” 

From 1819 up to 1868, a period of nearly fifty years, this 
method of duress in civil actions except in the matter of pre- 
liminary bail, was permitted in this State only in cases of 
Jraud, and the debtor was then forbidden to “be detained in 
prison after delivering up his estate for the benefit of creditors, 
in such manner as shall be prescribed by law.” —Const. 1819, 
ry 1,§ 18; Const. 1861, Art. 1, $ 18; Const. 1865, Art. 1, 
§ ad beh 

The legislative interpretation of these several constitu- 
tional provisions, which are identical in language, is of 
weighty consideration, and receives yet greater emphasis 
from the cotemporaneous exposition of the Bar, and the 
acquiesencé of the Bench. Contemporanea expositio est optima 
et. fortissima in lege—2 Inst. 11; Cooley’s Const. Lim. 81. 
During this period of time imprisonment for debt was not 
authorized in Alabama, except in cases of fraud, and save for 
a time only on preliminary bail, where the defendant was 
about to abscond ; or had fraudulently conveyed his property, 
or was about to do so; or where he had money, property or 
effects liable to satisfy his debts which he fraudulently with- 
held.—Aiken’s Dig. p. 49-50, $$ 1-10. Clay’s Dig. 70-75, $$ 
1-19; Code, 1852, $ § 2175-91; Rev. Code, 1867, § § 2574-92. 

This legislation, it is manifest, was intended to impart legal 
and vital force to the excepted cases, engrafted on the debt- 
imprisonment clause in the State constitutions then existing, 
permitting the body of the debtor to be taken in arrest in 
certain specified contingencies. Cases of fraud were under- 
stood to be an exception to the general prohibition against 
such imprisonment, and the rule is cogent that the designa- 
tion by mention of one class of exceptions is a refusal to 


include within the scope of the exception all others. Apart 
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from the operative influence of the exception, cases of fraud 
would seem clearly to come within the general rule. 

Such was the state of the law when the constitution of 
1868 was adopted. It was then declared by that instrument, 
for the first time in the history of the State, that “ no person 
shall be imprisoned for debt.”—Art. 1, $ 22, (Decl. Rights). 
Nearly eight years later the same guaranty to the liberty of 
the citizen was secured and re-aftirmed, in like words, by the 
constitution of 1875. Art. 1, § 21, (Decl. Rights). No excep- 
tion is made in cases of fraud, or otherwise. Legislative 
caution, indeed, seems to be precise and exact in the inten- 
tional exclusion of such cases, which for so long had previ- 
ously been recognized in theory, and constantly acted on in 
practice. The constitutional prohibition is general; the 
guaranty in its words is universal, unless the spirit and rea- 
son of the mandate can, by legitimate construction, be made 
to rescue certain cases from its letter. 

Interpreting the two last constitutions in the light of the 
former three, we can scarcely conclude that absolutely noth- 
ing was intended or effected by this change. ‘The prior 
state of the law,” says a learned writer on constitutional law, 
‘will sometimes furnish the clue to the real meaning of an 
ambiguous provision, and it is especially important to look 
into it, if the constitution is the successor of another, and in 
the particular in question essential changes have apparently 
been made”.-—Cooley’s Const. Lim. (4th Ed.) 79-30. Impris- 
onment for debt had been long prohibited ; but imprison- 
ment for debt in cases of fraud was specially permitted. In 
these cases alone, so fully described in the details of legisla- 
tion, was the incarceration of the debtor’s body authorized 
to compel the payment of the debt. If the deliberate omis- 
sion of this exception from the two last constitutions is not 
permitted to operate on the cases formerly construed to 
come within the exception, then there is no scope for it, the 
change is nugatory, and the striking out of the exception 
means nothing. 

Accordingly, when the Code of 1876 was adopted and pro- 
mulgated, all laws contained in previous Codes, authorizing 
imprisonment for debt, were omitted by the Codifiers, and 
this omission was ratified by the legislature, thus recogniz- 
ing their repugnancy to the amended constitution. This, in 
other words, was an emphatic legislative affirmation of the 
fact, that the whole system of imprisonment “ for debt,” with 
its machinery of duress, had been abolished and swept away 
by the constitutions of 1868 and 1875. 

But it is argued, that this change was not intended to inter- 
fere with the traditional power of chancery courts to punish 
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for contempt all refusals to obey their lawful decrees and 
orders, and that these tribunals of justice have, from the 
most ancient period of their existence, exercised the right to 
force the payment of money, or the delivery or transfer of 

roperty, by one suitor to another.—2 Dan. Ch. Pr. 1045-6. 
This proposition may be conceded to be sound without affect- 
ing the case at bar in any respect. The power in question 
was never exercised by chancery courts, except in those cases 
where a trust in the property or fund arose between the par- 
ties litigant, or some specific interest in it was claimed, or 
the chattel had such peculiar value and importance that a 
recovery of damages at law for its detention or conversion 
was inadequate. Such interference was in the nature of a 
bill quia timet, and was asserted only on a proper showing 
that the fund or property was in danger of loss or destruc- 
tion. No jurisdiction to compel the payment of an ordinary 
money demand, unconnected with such peculiar equities, ever 
existed in chancery courts, nor had they the power to com- 
pel such payment by punishing the refusal to pay under the 
guise of a contempt. The act authorizing it is a clear and 
sweeping innovation upon established equity jurisdiction. 
1 Story’s Eq. Jur. $ $ 708-710 ; 2 Story’s Eq. Jur. $$ 839-845 ; 
Insur. Co. v. Dickinson, 38 Ill. 289. 

The case of Wightman v. Wightman, 45 Ill. 167, involved 
the construction of a clause in the constitution of the State 
of Illinois similar to our own. The chancery court, on peti- 
tion of the complainant for a divorce, had made an allowance 
for alimony, payable in semi-annual instalments. The defend- 
ant refused to pay the amounts as ordered and was attached 
for contempt. He claimed exemption from the process on 
the ground that it was an imprisonment for debt. A divided 
court sustained the legality of the proceeding, but placed it 
upon the ground that alimony, thus decreed to be paid, was 

“not adebt. The court say : “ The amount found by the decree 
was not originally jownded upon a contract, and it was such 
delts only from which the debtor could claim exemption from 
imprisonment.” Wa Lker J. dissented from this conclusion, 
the other two judges concurring in its correctness. The rea- 
son of the decision is clearly a strong argument in favor of 
_the position that, where the claim upon which the suit was 
founded is a debt, there can be no coercion of its payment by 
a resort to the process of contempt. The Supreme Court of 
Missouri held in Coughlin v. Ehlert,39 Mo. 285, that an order 
for the payment of alimony is simply an order for the pay- 
ment of money, and could not, therefore, be enforced by im- 
prisonment for contempt of court, incurred in refusing to 


obey a decree directing its payment, because imprisonment 
VoL. LXvi. 
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for debt was abolished by the State constitution. And so, in 
Roberts v. Stoner, 18 Mo. 481, it was decided that a seques- 
tration merely to compel the payment of money could not be 
enforced for the same reason. 

In Le parte Grace, 12 Iowa, 208, which was an application 
for habeas corpus, the petitioner sought discharge from a com- 
mitment for contempt for refusal to pay over money in his 
possession which he withheld in disobedience of the order of 
the District Court. The statute, under which that case arose, 
was the same, in substance, with that under which these pro- 
ceedings are had. But the constitution of Iowa did not pro- 
hibit imprisonment for debt in cases of fraud. Such cases 
were made an exception. The attachment was sustained 
only by construing it to come within the constitutional excep- 
tion. The court said: “The failure of the debtor to sur- 
reuder his property, liable to execution, to the payment of 
the judgment, might well be such fraud as that, within the 
meaning of the constitution, he would forfeit his right to claim 
exemption from imprisonment.” It was, in other words, a 
fraudulent withholding of his property by the defendant, 
which was liable to the satisfaction of his debts, a ground of 
fraud, which always authorized a bail writ or a ca. sa. under 
our abolished practice. The Lowa statute, however, was de- 
clared void on the ground, that it was repugnant to a clause 
in the constitution of the State, which declared, that “the right 
of trial by jury shall remain inviolate,” a conclusion in which 
it is not necessary that we should concur for the purposes of 
this case. The sound principle was announced, that the 
legislature could not, by an evasion of the constitution, ren- 
der that which was in its essence a suit at law, a proceeding to 
punish for conlémpt. See also Blair's Case, 4 Wis. 531. 

The law now under consideration was originally entitled 
“ An act toertend the jurisdiction of courts of chancery.” Acts 
1870-71 p. 34. The act imports on its face the fact, that the 
jurisdiction conferred was one not before possessed. It 
brought, as before observed, a new subject matter within the 
range of chancery jurisdiction. Its clear design was to pro- 
vide a machinery for compelling the payment of an ordinary 
debt by the defendant, when he fraudulently-withholds prop- 
erty, money or effects, which are not exempted from execu- 
tion at law. The purpose of the law is to force the payment 
of the debt which is the basis of the suit. The defendant is 
attached and imprisoned, because he does nof deliver the 
money or property, in order to pay the debt. If the debt is 
paid, the prisoner is released. If he does not deliver the 
property or money to the officer of the court, for the ulti- 
mate satisfaction of the complainant's debt, his imprison- 

(21) 
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ment is continued. The indirection employed can not aid 
the matter, for the express prohibition of an end is also an 
implied prohibition of all and every means designed and 
used solely to reach that end. What ean not be done directly, 
is also prohibited to be done indirectly. The payment or de- 
livery to the register is only for the benefit of the complain- 
ant. Characterizing the refusal to pay or deliver as «a con- 
tempt, does not make it such, if it appears, in its essence and 
nature, to be otherwise, and is merely a new legislative crea- 
tion to accomplish by evasion, an unlawful or unconstitu- 
tional end. 

We are of opinion that the law, in its true essence and pur- 
— is one authorizing, by indirection, imprisonment for 
debt.—Jn Re Bluir, 4 Wis. 521 3, Cotton v. Sharpstein, 14 Wis. 
226. 

This conclusion is corroborated by another view of the 
case. So long as the body of the debtor was authorized to 
be taken in arrest in this State, the right was carefully reg- 
ulated by law. It was permitted only in cases of fraud. 
The creditor was compe!led to make oath to his debt, and 
also to the fact of some fraudulent practice on the part of the 
debtor. He was also required to give security for eosts. 
The right of bail was carefully secured, avd the debtor could 
be discharged by taking the insolvent oath and purging him- 
self of fraud. He was also entitled to a trial by jury, which 
is, perhaps, at last the great sheet-anchor of Anglo-Saxon 
liberty.— Rev. Code $$ 2574-2592. 

If the law in question is permitted to stand, a result 
rather startling, of necessity, must follow. A new and unex- 
plored field of jurisdiction is extended to courts of chancery, 
not heretofore opened to them. The old power to imprison 
for debt is ee under the guise of a new form. Al// 
legislative safeglards against its improvident abuse will have 
been swept away. No oath is required to any tangible act of 
fraud by the debtér. No security for costs is required. No 
method is provided for the rendition of the debtor’s schedule 
of effects, nor for settling his claim of exemptions. The val- 
uable privilege of bail is denied him, and he is deprived of 
the right of trial by jury. 

We can not suppose that this was intended to follow by 
the framers of the constitution, and the law-making power 
that adupted,the present Code. If so, the rights and liber- 
ties of the citizen have been abridyed, and not enlarged by 
the amendment of the clause under consideration. The 
debtor is in a worse condition under the present constitution, 
with its general prohibition that “ no person shall be impris- 
oned for debt,” than he was under the former constitutions 
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providing expressly that there might, in some cases, be such 
Imprisonment. Annulling the exception thus operates rather 
to diminish than increase the scope of the constitutional 
rule, and imprisonment for debt is not mitigated, but be- 
comes more rigorous in a new phase, and harsher under the 
Protean form of a new name. Denominated a contempt, it is 
virtually unregulated by any law, in many essential details, 
save by the conscience of the chancellor. 

We are unwilling to adopt this conclusion, and to believe 
that such results were intended. To do so, would be to 
ignore 2 cardinal principle of construction, which requires 
that constitutional provisions for the protection of life, lib- 
erty and property, are to be largely and liberally construed 
in favor of the citizen — Dorman v. State, 34 Ala. 216. 

Uniler these views, we are constrained to conclude, that so 
much of section 3889 of the Code of 1876, as authorizes the 
imprisonment of a debtor in the county jail for a refusal to 
pay or deliver to the register his money, effects or property 
for the payment of a complainant’s judgment, is in violation 
of section 21, Art. 1 of the constitution, and therefore null 
and void. An order committing a defendant for contempt 
for such refusal is an imprisonment for debt, and as such is 
prohibited by said section of the Declaration of Rights. 
Whether the provisions of this law, in its present shape, are so 
separable as to authorize such imprisonment, where the com- 
plainant’s judgment is founded on fort, while at the same 
time it is void as applicable to those founded on contract, is 
a question not now before us, and which we are not called on 
to decide. 

The writ of habeas corpus and certiorari will be awarded by 
this court to bring the petitioner before us, together with the 
proceedings had before the chancellor, unless on another ap- 
plication renewed before him, he shall order the petitioner to 
be discharged from custody.— Ex parte Moore 62 Ala. 471, 


SroneE, J. concurring. 


BRICKELL, C. J. dissenting.—I am constrained to dissent. 
from the opinion and judgment of the court, and, as briefly 
as I can, will state the reasons of my dissent, and my views 
of the case. 

The relator is imprisoned by virtue of a writ of attach- 
ment, issuing from the City Court of Selma, founded on an 
order of the court, adjudging him guilty of a contempt for 
failing to obey a decree rendered in a cause, to which he was 
a party defendant, ascertaining and adjudging that he had 
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in his possession a certain number of United States bonds 
of a particular denomination, which were subject to the pay- 
ment of judgments at law in favor of the complainants in 
said cause, and further adjudging that, by a day specified, 
he pay such judgments, or failing therein, deliver to the clerk. 
and register of said court so many of said bonds as would be 
suflicient for the pryment. It is shown by the writ, that the 
relator had notice of the decree, and failed to obey it. Im- 
prisoned under this writ, on behalf of the relator, an applica- 
tion was made to the Chancéllor of the Eastern Division, for 
a writ of habeas corpus, which was issued. Ou the hearing of 
the writ, the sheriff of the county of Dallas having custody 
of the relator, and to whom the writ of attachment was directed, 
made return of that writ, as the cause of the detention and 
imprisonment. The chancellor refused to discharge the rela- 
tor, ordering that he be remanded to the custody of the sher- 
iff. The application is now in this court renewed. 

It is of some importance to ascertain the precise character 
and nature of the jurisdiction the court is invoked to exer- 
eise. Since the case of Hv parte Simonton, 9 Port. 383, it has 
been regarded as settled, that this court has not original 
power to award a writ of habeas corpus. From this court the 
writ may issue, only when necessary in the exercise of the 
“general superintendence and control of inferior jurisdic- 
tions,” with which it is clothed by the constitution.— Cheney, 
Ex parte, 8 Ala. 424; Ex parte Croom, 19 Ala. 561; Lx parte 
Burnett, 30 Ala. 461. The necessity which will authorize the 
issue of the writ from this court does not exist, unless some 
court, or the judge of some court, invested with jurisdiction 
to act in the premises, has undertaken to decide upon the 
case of a party aggrieved, or else, without any just cause 
therefor, has refused to entertain the same. The practice 
to be pursued in obtaining the writ from this court was very 
deliberately and carefully prescribed in Le parte Croom, 
supra. The party aggrieved by the action, or the refusal of 
the inferior jurisdiction to act, must on oath present a peti- 
tion or application to this court, disclosing a state of case 
which will show that the inferior jurisdiction has erred to his 
prejudice, and that upon the case made before that jurisdiction, 
he is entitled to the relief he seeks. It is appellate jurisdic- 
tion this court exercises ; and the only inquiry which can be 
entered upon is, whether, upon the facts before it, the infe- 
rior jurisdiction has erred to the prejudice of the petitioner. 
A new ease can not be made in this court,—deficiencies in 
the case presented to the inferior jurisdiction, if auy there be, 
can not be supplied. Whether, upon the case and facts 
before it, that jurisdiction has erred, I repeat, is the whole 
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scope of inquiry in this court. In Hx parte Cleveland, 36 Ala. 
306, which, like this ease, was an application for a writ of 
habeas corpus, this court said: “ The facts which were made 
to appear to Judge Rapier, are not brought to our notice ; 
and, hence, we are not able to say on what facts he based his 
decision. This, of itself, is enough to require us to withhold 
the writ. We can not say that he erred, unless we know 
upon what facts he prouounced judgment.” 

What were the facts before the chancellor, except the 
return of the sheriff to the writ of habeas corpus, this court is 
not informed otherwise than by the petition here filed. No 
exception was taken to his judgment, no statement of the facts 
upon which the judgment was founded, is certified to this court 
in any authentic form. The petition here filed alleges that the 
writ of attachment was founded on a decree, rendered by the 
City Court on a bill filed on the equity side of the court, con- 
taining particular allegations. But it is not the office of the 
petition to this court to certify the facts which were before the 
chancellor ; that is the office of a bill of exceptions or some 
statement certified by the chancellor. There can be, on the 
case now presented, in this court, but a single inquiry, and 
that inquiry is, whether the process vouched as the cause of 
the detention of the relator is void,—whether it emanated 
from a court having jurisdiction to employ it. 

The City Court of Selma “is an inferior court of law and 
equity,” ordained and established by the General Assembly, 
in the exercise of the power with which it is clothed by the 
first and thirteenth sections of the sixth article of the State 
constitution. While it is denominated an inferior court, it 
is not, in a technical sense, such a tribunal. It is not of 
special and limited jurisdiction,bound, at the peril of hav- 
ing its judgments disregarded, to show its jurisdiction upon 
the face of its proceedings. All courts from which an appeal 
lies are inferior courts in relation to the appellate courts 
before which their judgments may be carried, but they are 
not, therefore, inferior courts in the technical sense of the 
words. Pecause of its subordination to this tribunal,—be- 
cause its judgments and decrees may be here reviewed, and 
reversed or affirmed—the city court is an inferior court, and 
not in consequence of the nature and character of its consti- 
tution and jurisdiction.— Nugent v. The State, 18 Ala. 521; Ex 
parte Roundtree, 51 Ala. 42. The statute creating and estab- 
lishing the court invests it with “the powers and jurisdic- 
tion which are now, or may hereafter be conferred by law on 
the several circuit and chancery courts of this State.” When 
exercising powers and jurisdiction pertaining to courts of 
law, it is required to conform to the practice and procedure 
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prevailing in circuit courts ; and when exercising the power 
and jurisdiction of a court of equity, it must conform to the 
practice and procedure of those courts in this State.—Pamph. 
Acts, 1875-6, p. 386. 

The constitution ordains and establishes courts of equity, 
without defining the jurisdiction they are to exercise. The 
consequence is, that the jurisdiction of the court, so far as is 
consistent with our form of goverment, and our institutions, 
embraces the same objects, is derived from, and co-exten- 
sive with that of the English Court of Chancery.—l Story’s 
Equity, Jur. $57; Carter v. Balfour, 19 Ala. 8:4; Waldron 
v. Simmons, 28 Ala. 629; Goodman v. Winter, 64 Ala. 410. 
The jurisdiction is exercised in the modes pertaining to the 
English courts, and the practice and procedure of those 
courts are observed, so far as not changed, altered, or modified 
by statute, or by rules prescribed by this court.—l Story’s 
Equity Jur. $ 58. In addition to the original jurisdiction of 
a coart of equity, statutes have been enacted extending and 
enlarging its powers and jurisdiction. Whatever of power or 
jurisdiction, original or statutory, a court of equity may pos- 
sess, the City Court may rightfully exercise, and in its admin- 
istration must observe the practice and procedure, and employ 
the remedies courts of equity may observe and employ. 

Originally, in the absence of statutes providing otherwise, 
and providing other remedies, decrees of courts of equity, 
of whatever kind or nature, operated strictly and exclusively 
in personam. The only remedy for their enforcement was 
by what was and is termed process of contempt, under which 
the party failing to obey them was arrested and imprisoned, 
ont he yielded obedience, or purged the contempt by show- 
ing that disobedience was not wilful, but the result of ina- 
bility not produced by his own fault or contumacy.— O’ Cal- 
laghan v. O’ Callaghan, 69 Til. 552. In Mitchel v. Bunch (2 Paige, 
615), said Ca. Watworrah: “The original and primary 
jurisdiction of this court was in personam merely... The writ 
of assistance to deliver possession, and even the sequestra- 
tion to compel the performance of a decree, are compara- 
tively of recent origin. The jurisdiction of the court was 
exercised for several centuries by the simple proceeding of 
attachment against the bodies of the parties, to compel obedi- 
ence to its orders and decrees.” In this respect, the pro- 
ceedings of courts of equity differed materially from those of 
courts of law, where the writs by which execution of their 
judgments is compelled are not founded on any contempt of 
the court committed by the defendant, but are considered as 
a means of satisfying the plaintiff—2 Dan’l Ch. Pr. (30 Per- 
kins’ Am. Ed.), 1045-1054. @his plain difference in the theory, 
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nature and character of the remedy in equity for the enforce- 

ment of decrees, and the remedy at law for the enforcement 

of judgments, it is important to bear in mind in the consid- 

eration of all the questions this cause is supposed to involve. 

The statutes now authorize a court of equity to issue all 
writs for the collection of money, or to obtain possession of 
land or personal property, which are in use in the common 
law courts.—Code of 1876, $3906. Under acts of Par- 
liament the English courts of chancery may employ like pro- 
cess, but thereby the ordinary remedies of the court are not 
excluded or superseded.—2 Dan. Ch. Pr. 1057. Upon prin- 
ciple, such remedies, given by statute, are merely cumulative. 
—Sedgw. Stat. & Const. Law, 75, 100,n, 341-45. Our stat- 
utes expressly provide, that “courts of chancery are author- 
ized to issue such process, mesne and final, as has been used 
in such courts”’—-Code of 1876, $3906; and it is further 
provided, that “courts of chancery may also enforce their 
decrees, orders and rules by process of attachment against 
the party or officer in contempt, or by process of seques- 
tration against his property.”—--Code of 1876, $3901. The 
clear legislative intent is manifest to enlarge and render 
more eflicacious equitable remedies, while preserving the 
remedies the courts had employed in the absence of statutes 
providing others. 

The process of attachment is termed process of contempt, 
and in theory it is founded on the offence given the court by 
the failure to obey its rules, orders, or decrees. Contempts 
of court, it may be said, are of different species. Direct con- 
tempts, as they are termed, consist of open insults to the 
court, or to the persons of the judges there presiding. Con- 
sequential or constructive contempts, not committed in facie 
curive, but acts ov words “plainly tending to create a universal 
disregard of their authority,” are each, asis said in the opin- 
ion of the court, “in the nature of a special criminal offence, 
and proceedings for their punishment are inthe nature of 
criminal procedure.” Blackstone treats them as misdemean- 
ors, of which there may be summary conviction and punish- 
ment. If the contempt imputed by the attachment. against 
the relator isof this character,—if the proceeding for its pun- 
ishmeut is a criminal procedure, it could not fall within the 
constitutional interdiction of imprisonment for debt, which is 
directed entirely against mere civil procedure, in civil actions. 
Morgan wv. State, 47 Ala. 34; Caldiell v. State, 55 Ala. 133. 

jut the contempts and the procedure to punish them, which 
are quasi criminal, are distinguishable from the contempts 
imputed, and the process of attachment employed by a court 
of equity to enforce its orders, rules and decrees for the ben- 
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efit or protection of its suitors; or from the contempt a 
party to a suit at law may commit, in disobeying rules or 
orders made in the progress of a cause in the interest of a 
party. The process of attachment, in either instance, is but 
a civil execution for the benefit of the party injured or in 
interest.—4 Black. Com. 285 ; Snelling v. Watrous, 2 Paige 314. 
Of such attachments, it is said, in Rex v. Stokes (1 Cowper, 
136), that the writ is a mere execution in a civil. suit,—‘a 
matter solely between party and party.” 

In Ex parte Thurmond (1 Bailey, S. C. 605), an attachment 
is defined as “a process issued from a court of record, to 

unish any person concerned in, or attendant on the admin- 
istration of justice, for misconduct, malpractice or neglect of 
duty ; and to compel a performance of its orders, judgments, 
or decrees, interlocutory or final ;’ and “where it issues to 
compel a party to a suit to pay an award or a decree of a 
court of equity, or against a security for the costs of a suit, 
and the like,” it is civil process. The attachment, being the 
only remedy a court of equity originally employed to enforce 
its decrees, is, of necessity, mere civil process.— Buck v. Buck, 
60 Ill. 105. When it is necessary to distinguish between a 
civil and a criminal proceeding for contempt, the criterion is 
very clearly stated in a recent decision. If the contempt 
consists in the refusal of a party to do something which he 
is ordered to do for the benefit of the opposite party, the 
process is civil; and he stands committed until he obeys the 
order. In such case the order is not punitive,—it is simply 
coercive. When the contempt consists in his doing a forbid- 
den act, injurious to the opposite party, the process is crim- 
inal, and the conviction is followed by a fine, or a penalty, or 
imprisonment, or both, and is purely punitive-—Phillips v. 
Welch, 11 Nev. 187. When the process is civil, inability to 
perform, the party not having voluntarily and contumaciously 
disabled himself from performing, will excuse and relieve 
from imprisonment.— Meyers v. Trimble, 3 E. D. Smith (N. 
Y.), 607; Galland v. Galland, 44 Cal. 475; Carlton v. Carlton, 
44 Ga. 216; Smith v. McLendon, 59 Ib. 523; Wightman v. 
Wightman, 45 Ill. 167. ° 

It is obvious, the statutes treat an attachment, issuing as 
this writ was issued, to compel performance of an act, which 
the court has decreed the one party to perform for the ben- 
efit of the other, as a mere civil process to be employed at 
the election of parties. Such a decree must specify the time 
within which the act is to be performed; and if there is a 
failure to perform, the process can only issue on the affidavit 
of non-performance, filed by the party for whose benefit the 
decree was rendered.—Code of 1876, $$ 3902-04. 


Vou, Lxvimt. 
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The “City Court of Selma,” clothed with the power and 
jurisdiction of a court of equity, and, when sitting as such 
court, having authority to issue an attachment against the 
body of a party disobeying its orders, rules, or decrees, had 
jurisdiction of the process, and authority to issue the writ, under 
wiich the relator is imprisoned. Whether a case existed, in 
which the jurisdiction and authority should be exercised, the 
court was invoked, and was bound to determine. The relator 
being imprisoned under this process, the statute requires 
that a habeas corpus to inquire into the legality of the im- 
prisonment, shall be heard by the judge of the City Court, a 
circuit judge, or a chancellor.—Code of 1876, $4940. By its 
own terms, the statute, in affirmation of the common law, 
excepts from the right to and benefit of the writ of habeas 
corpus, all who are imprisoned by any order, judgment, de- 
cree or process of any court legally constituted, or committed 
for contempt, according to law, the contempt being charged 
in the commitment. The words of the statute are: “No 
court, chancellor, or judge, on the return of a writ of habeas 
corpus, has authority to inquire into the legality or justice of 
any order, judgment, decree or process of any court legally 
constituted, or into the justice or propriety of any commit- 
ment for contempt made by a court, officer, or body accord- 
ing to law, and charged in such commitment.”--Code of 
1876, $4961. The exception seems to me to apply particu- 
larly and peculiarly to the case made by the application to 
the chancellor, whose judgment thereon rendered this court 
is asked to revise and reverse. The relator is detained in 
prison by virtue of the order and process of a court of gen- 
eral jurisdiction. It seems to me, if the order for the issue 
of the process can be re-examined, and, in effect, reversed 
and annulled, and the process vacated upon a writ of habeas 
corpus, when drawn in question collaterally, by a single judge, 
not of superior, but of co-ordinate jurisdiction, sitting in va- 
cation, as was said by C. J. Gipson, in Com. v. Leckey 
(1 Watts, 66), “some very curious judicial phenomena” will be 
presented ; and some of the wisest and most conservative 
principles of the law, essential to the security of parties, the 
quieting of litigation, and the efficient administration of jus- 
tice, inviolable in all other procedure, must be disregarded. 
A judge may, in vacation, re-open and reverse the judgments 
he had rendered in term time, which he could not re-examine 
while sitting as a court, though error and irregularity may be 
apparent upon the most casual examination of the record. 
Not only his own judgments, but the judgments of co-ordi- 
nate jurisdictions, pronounced after the most careful and 
patient deliberation, after full opportunity of contestation 
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had been afforded all parties affected by them, even after, by 
the lapse of time, they had become free from examination in 
an appellate tribunal, may be set at naught and nullified. 
The statute authorizing the city court judge, a circuit judge, 
or a chancellor, to inquire on habeas corpus into the legality 
of imprisonment, authorizes the inquiry when the detention 
is under the sentence and process of this court equally with 
the sentence of a city, circuit or chancery court. Can 
it be, that the judgments of this, the highest court in the 
land, are thereby subjected to re-examination by the judges 
of inferior courts, exercising judicial authority summarily, 
and the very questions and matters this court has adjudicated 
after the parties have had full opportunity to be heard, re- 
opened and re-judged? If this were possible, judicial pro- 
ceedings might run into incurable disorder,—might become 
labyrinths of perplexing confusion ; conflict and collision 
provoked between co-equal, and between superior and infer- 
lor jurisdictions; and the writ of habeas corpus, perverted 
from its legitimate.and beneficient use, would become an in- 
strumentality for the subversion of law and order. 

The office of a writ of habeas corpus, the scope of inquiry it 
opens, is not by the law left in doubt and uncertainty ; it is 
distinctly marked and clearly defined. In the Pussmore 
Williamson case (26 Penn. State, 9), which was of peculiar 
interest because of its relation to vexed political questions 
then disturbing the country, and which will remain of perma- 
nent interest, because of the learning and ability character- 
izing the opinions pronounced, the province of the writ was 
thus defined by Buack, J: “A habeas corpus is not a writ of 
error. It ean not bring a case before us in such a manner 
that we can exercise any kind of appellate jurisdiction in it. 
On habeas corpus the judgment even of a subordinate State 
court can not be disregarded, reversed, or set aside, however 
clearly we may perceive it to be erroneous, aud however plain 
it may be that we ought to reverse it, if it was before us on 
appeal or writ of error. We can only look to the record to 
see whether a judgment exists, and have no power to say 
whether it is right or wrong. It is conclusively presumed to 
be right, until it is regularly brought up for revision.” And 
Lowrig, J. said: “The habeas corpus was not intended, and 
could not be intended to authorize the superior judges, being 
substantially those of the higher courts of record, to inter- 
fere with the jurisdiction of each other. The purpose of the 
writ was satisfied, when the jurisdiction of the superior courts 
attached, for the State could not know any better means of 
securing a fair and impartial trial. If that, with the ordinary 


provisions for the correction of errors, was not sufficient, then 
Vou, LXVUL. 
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humanity has only to acknowledge its incapacity to provide 
entirely against error and injustice. Certainly, the habeas 
corpus was not intended to provide a remedy against the 
unjust judgments or sentences of the higher courts; and when 
it is asked for, for such a purpose, it ought to be refused.” 

In State v. Towle, 42 N. H. 540, referred to in the opinion 
of the court, it is said: “There is no doubt of the power of 
the court to look into the proceedings, so far as to see 
whether the court pronouncing sentence had jurisdiction to 
do it. If it be found that it had no jurisdiction, its judgment 
is void, and on habeas corpus the person imprisoned under it 
will be discharged. But if the court had jurisdiction of the 
subject-matter and the party, its judgment is final and conclus- 
ive, and must stand until revised by appeal, writ of error, 
certiorari, instituted for that purpose; and can not be exam- 
ined and revised collaterally by the writ of habeas corpus.” 

The decree of the City Court adjudging, that the relator 
should deliver the United States bounds for the payment of 
the judgments, and subsequently adjudging his failure to de- 
liver them a contempt of court, and awarding process for his 
arrest and imprisonment, are either void, because the court 
was without jurisdiction of the person of the relator, or of 
the subject-matter ; or, however erroneous they may be, inea- 
pable of impeachment collaterally ; and it is collaterally 
only, that they were drawn in question upon the habeas cor- 
pus before the chancellor. No principle of law is more essen- 
tial to the efficient administration of justice, and the preser- 
vation of the dignity of judicial proceedings, and is more 
universal and inflexible in its operation, than that when a 
record or process is drawn in question collaterally, it can not 
be invalidated for error or irregularity. And another prin- 
ciple of as much importance is, that a court, having jurisdic- 
tion, has the right, and is under the duty of deciding every 
question which arises in the cause ; and whether its decision 
be correct or otherwise, its judgment, until reversed, is re- 
garded as binding and conclusive in every other court. 
Hurd on Habeas Corpus, 334-5 ; Wilcox v. Jackson, 13 Peters, 
511. Inthe Passmore Williamson Case, supra, said Buack, J.: 
“Every judgment must be conclusive until reversed. Such 
is the character, nature, and essence of all judgments. [If it 
be not conclusive, it is not a judgment. A court must either 
have power to settle a given question finally and forever, so 
as to preclude any further inquiry upon it, or else it has no 
power to make any decision atall. To say that a court may 
determine a matter, and that another court may regard the 
same matter afterwards as open and undetermined, is an ab- 
surdity in terms.” 


' 
' 
' 
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When the chancellor rendered the judgment remanding 
the relator, there was before him no more than the return of 
the sheriff, vouching, as the cause of imprisonment, the writ 
of attachment issuing from the City Court. The return 
could have been controverted, and, if controverted, could 
have been supported by evidence aliunde. Not being con- 
troverted, as it was the act of a sworn public officer, in the 
line of official duty, the presumption is of its truth. Lx 
parte Hunter, 39 Ala. 560. The only inquiry upon which the 
chancellor could eater, was, whether the court had jurisdic- 
tion to issue the process, upon any state of facts, and under 
any circumstances. If the court had the jurisdiction, all 
other inquiries were precluded by the decree awarding the 
writ; for that decree put an end to such injuiries by decid- 
ingthem. Ex parte Watkins, 3 Peters, 193. The decision 
may have been erroneous ; the facts and circumstances may 
not have existed authorizing the use of compulsory process 
against the body of the relator; the remedy for the correc- 
tion“of the error was not disobedience to the decree, and a 
resort to the writ of habeas corpus for relief from imprison- 
ment under it, but the ordinary remedies for the correction 
of errors ought to have been pursued. In People v. Sturte- 
vant, 5 Seld. (N. Y.) 263, referred to in the opinion of the 
court, it is said: “ The method of correcting error is by ap- 
peal, and not by disobedience, A party proceeded against 
for disobedience to an order or judgment, is never allowed to 
allege, as a defense for his misconduct, that the court erred 
in its judgment. He must go further, and make out that, in 
point of law, there was no order, and no disobedience, by 
showing that the court had no right to judge between the parties 
on the subject.” Tf, when courts are compelled to adjudge 
whether a cause lies within their appointed jurisdiction, the 
judgment, because erroneous, could at pleasure be disobeyed 
and defied by a refractory suitor, the impotency of the courts 
would soon sink them inte contempt and insignificance. It 
may be said, that every suit in equity involves primarily an 
inquiry into the jurisdiction of the court,—whether, for the 
particular cause of suit, there is a plain and adequate rem- 
edy at law. There is no question, often of greater nicety 
and difficulty. Now, if, in every instance in which the court 
may err in adjudging in favor of its own jurisdiction, the 
decrees and process of the court can be defied, impeached 
collaterally, set aside summarily by single judges in vacation, 
there is but little necessity of providing appellate courts, 
and remedies for the removal of causes to them, that errors 
may be corrected. 


Looking alone to the process, the writ of attachment re- 
VoL. LXVII. 
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turned as the authority for the detention of the relator, I am 
unable to perceive any ground for pronouncing the decree 
on which it purports, according to its recitals, to be founded, 
or the writ itself, void. Beyond the return we can not look, 
for, if it was controverted before the chancellor, the evidence 
is not shown and certified to us.— Lv parte Cleveland, 36 Ala. 
306; Ex parte Carroll, Jb, 300. IfI do not misunderstand 
the opinion of the court, the City Court had jurisdiction to 
decree a delivery of the United States bonds, and to compel 
obedience to the decree by the employment of this process, 
if a trust, or some specific interest in the bonds was disclosed, 
and in the latter case, the remedy at law for their detention 
or conversion was inadequate. It may well be asked, whether 
the decree was not rendered, and the process awarded, in the 
one or the other of these cases. On the face of the process, 
there is nothing to negative the fact. The court from which 
it emanated is a court of general jurisdiction, not bound to 
disclose on its records or process the facts on which its juris- 
diction in a particular case may depend. Its judgments and 
process are all protected, when drawn in question collat- 
erally, by the intendment, that nothing is without its juris- 
diction but that which appears to be so specifically. It is 
further said in the opinion of the court, that it is not decided, 
if the judgments at law were founded in fort, and not in con- 
tract, that the statute under which the proceedings were had, 
(or rather are assumed to have been had,) would be offensive 
to the constitution. The line of argument adopted by the 
court, it seems to me, leads to no other conclusion, than that 
imprisonment of a defendant in an action for a fori, or to 
compel satisfaction of a judgment rendered in such action, 
may, without violating the constitution, be employed asa 
remedy. This question I donot consider. It is embarrassed 
with difficulties, when such a remedy may be employed to 
compel satisfaction of a judgment, of itself, and in itself, a 
debt of the highest dignity, that I must await a case pre- 
senting the question, before pronounciug judgment upon it. 
How can it be assumed that the judgments at law were 
founded on contract, and not on tort? There is nothing in 
the record affirming the one or the other fact. By the record 
I mean the transcript of the proceedings before the chancel- 
lor. Is it to be intended that they were founded on contract, 
that the chancellor may be put in error, and the proceedings 
in the City Court invalidated collaterally ? 

But passing these considerations, it is » well established 
principle, that where a court has jurisdiction under par- 
ticular circumstances, or of a particular class of cases, 
error in adjudging the existence cf the circumstances, or 
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In adjudging that a particular case is of the class to 
which its jurisdiction extends, does not render the judg- 
ment void and assailable collaterally. It is subject to be re- 
versed ; but, until reversed, it is binding and conclusive. 
Coltart v. Allen, 40 Ala. 155. The principle is as applicable 
to the procedure on habeas corpus, as to any other judicial 
proceeding. Inthe 7’weed Case, (60 N. Y. 569), speaking of 
the persons excepted by the statute from the benefit of the 
writ of habeas corpus, the statutory exception corresponding 
substantially with that found in our statutes, the court said : 
“To bar the applicant from a discharge from arrest by vir- 
tue of a judgment or decree, or an execution thereon, the 
court in which the judgment or decree is given, must have 
had jurisdiction to render such judgment. Zhe tribunal must 
be competent to render the judgment under some circumstances. 

‘+++ Tf the record shows that the judgment is not merely 
erroneous, but such as could not, wnder any circumstances, or 
upon any state of facts, have been pronounced, the case is not 
within the exception of the statute, and the applicant must 
be discharged. If the judgment is merely erroneous, the 
court having given a wrong judgment, when it had jurisdic- 
tion, the party aggrieved can only have’ relief by writ of 
error, or other process of review. He can not be relieved 
summarily by habeas corpus.” 

In Ex parte Cohen (5 Cal. 494), the relator was imprisoned 
for disobedience to an order rendered in a cause to which he 
was not a party, commanding him to deliver specific chattels 
to a receiver, and sought to be liberated on hubeas corpus. 
The court, confining itself to the single point of the jurisdic- 
tion of the court making the order, said: “ In the exami- 
nation of this question, we should be careful to distinguish 
between the erroneous exercise of a power conferred by law, 
and the usurpation of power. If the district court has juris- 
diction, under any circumstances, to make an order requiving 
persons, not parties to the record, to deliver property to the 
officers of the court, the issuance of such order in an im- 
proper case would be error, certainly, which an appellate 
court would correct, but would not be an usurpation of power, 
or an excess of jurisdiction.” Now, if I concurred in the 
other views expressed in the opinion of the court, I would be 
compelled to the conclusion, fatal to the discharge of the 
relator, that the City Court had simply erred in adjudging 
that its jurisdiction extended to a case not within the class of 
cases, of which it had rightful jurisdiction. 

But passing to another view of the case, the relator is im- 
prisoned under process expressly reciting on its face that he 


was guilty of a contempt in the disobedience of an order the 
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City Court had pronounced. Since Brass Croshy’s Case (3 Wil- 
son, 188), the law has been settled, that when a superior court 
commits a party for acontempt,—and it is immaterial whether 
the contempt is criminal in its nature, or the mere disobedi- 
ence to an order made in a cause for the benefit of a party— 
the adjudication of the court is a conviction, the commit- 
ment is execution, and the party committed is excepted from 
the benefit of the writ of habeas corpus. Ex parte McCullough, 
35 Cal. 97. Of course, no court can, by mere adjudication, con- 
yert that into contempt, which is not of such natare and char- 
acter in contemplation of law, any more than it can, by an 
adjudication, make a crime of facts which, in themselves, are 
innocent, or insufficient in law to constitute a crime. But 
when the court has the jurisdiction to determine what is a 
contempt, or the facts constituting a crime, the error of adjudi- 
cation does not render the judgment void, or subject to col- 
lateral impeachment. In Crosby’s Case, he was imprisoned 
for contempt by the House of Commons. Upon return of the 
writ of habeas corpus, the causes of contempt were set forth ; 
and of other grounds on which a discharge was claimed, it 
was insisted the causes assigned were insufficient. But the 
whole court were of opinion, that they were without power to 
revise the adjudication of the House of Commons. The City 
Court assuredly had jurisdiction to determine, whether a con- 
tempt of its authority had been committed by the relator ; 
in the judgment rendered, it was not usurping or exceeding 
its jurisdiction ; and if the facts recited in the process do not 
constitute a contempt, the court has merely erred in its judg- 
ment of the law applicable to the facts. 

That a writ of Aabeas corpus is not an appropriate remedy 
to examine into the sufficiency of a commitment for contempt 
by a court of competent jurisdiction, and, if granted, that no 
inquiry will be made into the causes of contempt which are 
assigned in the commitment, is the principle distinctly an- 
nounced, and supported by numerous authorities cited in 
the opinion of the court in Stufe v. Towle, 42 N. H. 540. If 
it be that the imprisonment of the relator is in violation of 
the constitutional interdiction of imprisonment for debt, the 
imprisonment is, nevertheless, under the decree and process 
of a court which had the jurisdiction to decide that very ques- 
tion, and has decided it. If there be error in the decision, the 
remedy for its correction is not by habeas corpus. Passmore 
Williamson's Case, supra; Ex parte Kearney, 7 Wheat. 38 ; Lx 
parte McCullough, 35 Cal. 97. These views, if they prevailed, 
would be decisive of the case, and there would be impropriety 
in passing to the consideration of other questions. The argu- 
ment of counsel has proceeded upon the hypothesis, which 
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the court has assumed, and made the basis of decision, that 
the attachment is founded on a decree rendered on a credi- 
tor’s bill, tiled in pursuance of the statute, forming $ $ 3887-89 
of the Code of 1876. It is, of consequence, necessary to con- 
sider the case in this view. 

This statute authorizes a judgment eveditor, who has ex- 
hausted legal remedies, his assignee, or personal representa- 
tive, to file a bill in chancery in the district of the residence 
of the defendant, or in the district in which judgment was 
rendered, for a discovery of property, money, or effects liable 
to the payment of the debt. A general averment in the bill? 
that the defendant has such property, money, or effects, is 
made sufficient ; and the defendant is required to answer, on 
oath, what property he may have, the nature thereof, in 
whose hands it is, aud where situated. If it appears to the 
court from the answer of the defendant, or from other evi- 
dence, that he has money, property, or other effects, subject 
to the payment of debts, in or out of the State, a decrea 
must be rendered, requiring him, within a specified time, to 
deliver the same to the register, and in term time, or vaca- 
tion, all necessary orders may be made for the collection and 
recovery of such money or effects, If the defendaut fails to 
comply with the decree, upon the report of the fact of failure 
by the register, he may be imprisoned until he obeys. 

I am not able to concur in the severe arraignment to which 
the court subjects this statute, nor in its repeated denuncia- 
tion, as “a new legislative creation to accomplish, by evasion, 
an upvlawful or unconstitutional end,” or as reviving or re- 
establishing imprisonment for debt, “under the guise of a 
new form.” The whole purpose of the statute is the subjec- 
tion of the property, money, or effects of a debtor, which an 
execution at law has failed to reach, and which is liable to 
the payment of debts. If it be not, in all its purposes and 
its remedies, distinguished from imprisonment for debt, as it 
was ever known or practiced, [ have misunderstood and 
misread the common law, and the statutes which authorized 
and regulated such imprisonment. It is said, in the opinion 
of the court: “If this law in question is permitted to stand, 
a result rather startling, of necessity, must follow. A new 
and unexplored field of jurisdiction is extended to courts of 
chancery, not heretofore opened to them. The old power to 
imprison for debt is re-established under the guise of a new 
form. All legislative safeguards against its improvident 
abuse wi!l have been swept away. No oath is required to any 
twngible act of fraud by the debtor. No security for costs is 
required. No method is provided for the rendition of the 


debtor’s schedule of effects, nor for settling his claim of 
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exemption. The valuable privilege of bail is denied him, and 
he is deprived of the right of trial by jury.” 

The respect in which the statute is supposed to open to the 
courts of chancery ‘a new and unexplored field of jurisdic- 
tion,” is not distinctly stated—whether it is in the power to 
compel the debtor to discover and deliver assets subject to 
the payment of debts, or in employing process of attachment 
for contempt against his person, to compel him to yield obedi- 
ence to the decree, so far as it orders him to deliver such 
assets when discovered. If this statute is not, as I conceive 
it, a mere regulation of a pre-existing jurisdiction of a court 
of equity, strictly remedial, and intended to render the juris- 
diction more efficacious, I can not say, it is without the scope 
of legislative power, to extend the jurisdiction of a court, either 
of law or equity, to “uew and unexplored fields.” Such an 
extension, if we admeasure our judicial system by other stan- 
dards than such as are of legislative creation, and of judicial 
recognition in all the growth of the system, is not a novelty, 
or offensive to the limitation of legislative power. That the 
statute is simply a regulation of a well established and well 
defined jurisdiction of a court of equity, and authorizes the 
court to employ, in the administration of the jurisdiction, the 
ordinary remedy employed to enforce its decrees, is a propo- 
sition I shall hereafter maintain. The legislative safeguards 
against the improvident abuse of the jurisdiction the statute 
is supposed to confer, or of the remedy it authorizes, which, 
it seems, ought to have been provided, are an oath to a 
tangible act of fraud by the debtor, and security for the costs 
of suit. These, it is admitted, are leyislative safeguards; and, 
of course, it rests within the wisdom of the legislature to 
require or dispense with them. It is not an objection, which 
can be of judicial consideration, to a statute establishing or 
regulating the jurisdiction of courts, or judicial proceedings, 
that such safeguards are, or are not required. As a matter 
of judicial history, it may not be amiss to observe, that until 
1827, plaintiffs suing out bailable process at law were not 
required to give security for costs ; and that it was not until 
1823, that a plaintiff suing out such process, in an action 
founded on a bill, bond, or note, was required to make any 
affidavit whatever ; and the oath then required was simply of 
the amount, that it could be known, with some degree of cer- 
tainty, for what sum bail should be taken, and a disclaimer 
of all purpose to vex or harrass the defendant. Aik. Dig. 
50-1, § § 3-7. In some judicial proceedings the statutes do 
require, at the time of their initiation, if extraordinary pro- 
cess is employed, that oaths shall be taken, averring the 
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justness of tho cause of action, and, in particular cases, that 
w hecessity exists for the employment of the extraordinary 
process. All such oaths are ex parte; and ex parte oaths have 
never met with judicial favor, nor has their multiplication 
been encouraged. It was long since said of them: “They 
are traps for men’s cousciences, and have a tendency to 
lessen the reverence which ought everywhere to prevail for 
that all-important and solemn obligation.” The frailty of the 
security against the abuse of judicial process which they 
afford, is shown by numerous cases of collateral actions com- 
ing to this court, in which they have been falsified, and 
because of their falsity, the party taking them mulcted in 
damages and costs. Against false imprisonment, against 
vexation, injustice, or oppression, this statute affords a higher 
and better security than would be afforded by such safeguards. 
There can be no imprisonment under it, until the court has 
ascertained that the debtor has money, property, or effects 
subject to the payment of his debts, which for that purpose 
he ought to deliver, and, of consequence, decrees the delivery. 
The ascertainment is not made, the decree is not rendered, 
until the debter has had full opportunity of contestation and 
defense. Human wisdom has not, as yet, devised any greater 
security against wrong and injustice, than an investigation 
before a judicial tribunal, where each party has equal right 
and opportunity of being heard. Even after the decree for 
the delivery of the property or effects, the debtor can not be 
imprisoned, until he disobeys the decree,—until, by his own 
contumacy, he defies, and places himself in contempt of the 
authority of the court; and the imprisonment can continue 
only so long as he remains in contempt; obedience to the 
decree, a delivery of the property, will terminate it at any 
time. He is his own keeper, carrying the key of his prison, 
if not in his pocket, in the mere exercise of his own will. 

It seems to me scarcely just or proper to say of the statute, 
that “no method is provided for the rendition of the debtor’s 
schedule or effects, nor for settling his claim of exemptions.” 
The delivery of his effects, for the payment of his debts, is 
the whole purpose of the statute; and if it is made, the 
debtor can never be imprisoned ; aud he is imprisoned simply 
and wholly because he will not render his effeets in payment 
of his debts. Nor is the claim of the debtor to exemptions 
embarrassed or imperiled. It is only property, money, or 
effects subject to the payment of debts, which he is required 
to deliver. If noi subject—if exempt by law—the statute 
does not extend to them, an@of them he can not be required 
to make delivery. Nor is it true, that the statute deprives 


the debtor of the valuable privilege of bail, as it was ever con- 
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ferred either by the statute, or by the common law. When 
a defendant was arrested on a capias ad respondendum, erig- 
inally the leading process in civil actions in this Stat», he 
was permitted to find bail for his appearance to answer, and 
to abide the judgment; but bail could never be given, where 
he was arrested upon final process, or on process of attach- 
ment for contempt, an execution of itself. Nor is a trial by 
jury denied him, further than it may be said to be denied in 
all cases in equity. The statute seems to me free from all 
just judicial objection, intended to secure ereditors in their 
just rights, and founded in the policy, traceable in much of 
our litigation, to render the jurisdiction and remedies of 
courts of equity more beneficial and more adequate to the 
protection of creditors against the frauds of debtors, actual 
or constructive. It abridges no right of the debtor ; it does 
not place him in a “worse position under the present consti- 
tution, with its general prohibition that ‘no person shall be 
imprisoned for debt, than he was under the former consti- 
tution.” Under the statute, there is not, and can never be 
imprisonment for debt. Through all time, a debtor may re- 
main delinquent, and in default in payment of his debts ; all 
legal remedies against his property may be exhausted ; this 
statute does not subject him to imprisonment. But when, 
by a regular course of judicial proceeding to which he must 
be a p: arty, and have full opportunity of being heard, it is as- 
certained that he has money, property, or effects, subject to 
the payment of his debts, it will be conceded, there rests 
upon him a moral and legal duty to appropriate such money, 
property, or effects, to the satisfaction of his creditors. The 
legal duty springs from the principle of the common law, this 
court has most rigorously enforced, even to the disappoint- 
ment of the expressed will of the donors of property,—that no 
man can or shall have a legal or equitable right to property 
which is not, in the absence of statutory or constitutional ex- 
emptions, subject to the payment of his debts. It is the per- 
formance of this duty the statute is intended to enforce; and 
it is only when it is judicially ascertained that the debtor has 
money, property, or effects, liable to the payment of debts, 
and is of ability to perform the duty, and he refuses perform- 
ance, after being afforded the opportunity, that he can be 
imprisoned. Then, the imprisonment is not for debt, but for the 
ne lect and refusal to perform amoral and legal duty, per/ormance 
resting in his ability. 

The whole scope of the statute, as is evident from its 
most casual reading, is to authorize creditors, who have ex- 
hausted remedies at law, to resort to a court of equity for 
the discovery of property subject to the payment of their 
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debts ; and when discovered, its subjection for that purpose 
by the decree and process of the court. With all deference 
for the opinion of the court, I can not say, this is ‘a new and 
unexplored field of jurisdiction extended to courts of chan- 
cery, not heretofore opened to them.” When the principle 
is established, that every species of property, legal or equit- 
able, tangible or intangible, in which a debtor has a bene- 
ficial right or interest, not exempt by law, is bound for, and 
may be reached and applied to the satisfaction of his debts ; 
if legal remedies fail, as they are indisputably shown to have 
failed, when there is a judgment at law, followed by a fruit- 
less return of the process for its execution, the power of a 
court of equity must be perfectly adequate to carry the prin- 
ciple into effect, unless with humiliation we confess, that 
there are legal and equitable wrongs, for which there is no 
remedy.— Liu/meston v. Lyde, 1 Paigé, 637. 

Since the opinion of Lord Txurtow, in Dundas v. Dutens 
(L Vesey, Jr, 196), there has been, in England, some contra- 
riety of opinion, whether the jurisdiction of a court of equity 
to reach and subject property of debtors, at the instance of 
creditors who have exhausted legal remedies, was not de- 
pendent on the character of the property,—whether it ex- 
tended to any other property than such as was subject to ex- 
ecution at law; and it seems to have been settled, that, in 
the absence of statutes, enlarging the jurisdiction, it was 
only property subject to execution whieh could be reached. 
—1 Story’s Eq. Jur. $367. Ch. Kent, however, asserted in 
Bayard v. Hoffman, (4 Fohn. Ch. 450); WeDermutt v. Strong, 
(1b. 687) ; Spader v. Davis, (5 1b, 280.), the contrary doctrine; 
maintaining that according to the antecedent and better au- 
thorities in the English Court of Chancery, the remedial jus- 
tice of the court extended to every species of property, in 
which the debtor had a beneficial interest; for, otherwise, 
the debtor could convert all his visible, tangible property, 
all which was subject to execution, into stocks, choses in ac- 
tion, or other intangible property, “in defiance of his cred- 
itors, and to the utter subversion of justice.” So far from 
the jurisdiction of the court in this respect being new and un- 
explored, he remarks in Bayard v. Hoffman, supra: “Indeed, 
this power in the court to aid the creditor at law in his exe- 
eution against property not ordinarily within its reach, seems 
to have been the received and unquestioned doctrine in the 
time of Lord Harpwicke.” 

In Public Works v. Columbia College, (17 Wallace, 530), says 
Justice Fieip : “The jurisdiction of a court of equity to reach 
the property of a debtor, justly applicable to the payment of 


his debts, even when there is no specific lien on the property, 
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is undoubted. Jf is a very ancient jurisdiction, but for its ex- 
ercise the debt must be clear and undisputed, and there 
must exist some special circumstances requiring the interpo- 
sition of the court to obtain possession of, and apply the 
property.” The views of Ch. Krenr were dissented from in 
Donovas v. Finn, (1 Hopk. 59); but they were adopted and 
sustained by the Court of Errors, after an exhaustive review 
of the English eases, in Hadden v. Spader, (20 John. 554) ; 
and later, they were maintained in KHdmeston v. Lyde, 
(1 Paige 637), and numerous cases, by Ch. WaLworru. 
“Since these decisions,” observes the Supreme Court of New 
Hampshire, “the law has been considered settled in this 
eountry in favor of this equitable jurisdiction.” Bay State 
fron Co. v. Goodall, 39 N. H. 223. In Tennessee, the doe- 
trine as asserted by Ch. Kent, does not seem to have been 
adopted, and statutes have been enacted aflirmatory of it; 
and this may be true, possibly, of some other of the States. 
—Cresirell v. Smith, 2 Teun. Ch. 416. The weight of author- 
ity, however, is that independently of statutory provisions, a 
court of equity, in aid of judgment creditors, who have ex- 
hausted legal remedies, will intervene to compel a discovery 
of property, legal or equitable, and subject property not lia- 
ble to, or which the execution at law has not reached.—Bump 
on Fraud. Conv. 264, 540; Wright v. Petrie, 1 Sm. & Mar. 
Ch. (Miss.) 282; Miers v. Z. d& M. T. Co., 11 Ohio, 274; Cad- 
wellader v. G. A. Society, 1b. 292; Gordon v. Lowell, 21 Me. 
257; Sargent v. Salmond 27 Ib. 539; Bigelow v. C. S. of 
Middletown, 11 Vermont, 283; Waterman v. Cochran, 12 1b. 
699; Toppan v. Evans, 11 N. H. 311; Treadwell v. Brown, 
44 7b. 551. Statutes in regulation or enlargement of the 
remedy have not raised a presumption, that the jurisdiction 
was not pre-existing, or been construed as conferring any new 
jurisdiction.—Chase v. Searles, 45 N. H. 511; Child v. Brace, 
4 Paige, 209; Dunlevy v. Tallmadye, 32 N. Y. 457. 

Nor can I concur in the opinion, that the statute, so far as 
it authorizes the court to compel obedience to its decree by 
process of attachment against the person of the disobedient 
debtor, “is a clear and sweeping innovation upon established 
equity jurisdiction.” The converse of this proposition seems 
to me true. As we have seen, that process was originally the 
only remedy employed by a court of equity to enforce its de- 
crees, and it is expressly preserved by the general statutes 
relating to equitable remedies. The court could have em- 
ployed it, if the statute under consideration had been silent 
as to the remedy which must be pursued. Without its em- 
ployment, it would often be vain and idle to render a decree 
that a debtor, who has been found to have money, United 
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States bonds, State bonds, or other property of like kind, 
subject to the demands of his creditors, should deliver it for 
their payment. The statute does not, as I read and under- 
stand it, confer on a court of equity jurisdiction “to compel 
the payment of an ordinary money demand,” and “the power 
to compel such payment by punishing the refusal to pay 
under the guise of a contempt.” It is difficult to conceive 
upon what ground such a view of the statute can be taken. 
The debt is established by the judgment at law; it is not 
contemplated, nor is it necessary, that the court shall render 
any decree for its payment, and it would be as proper to say, 
that whenever a court of equity intervenes to set aside a 
fraudulent conveyance, an obstacle to the enforcement of an 
execution at law, it is taking jurisdiction “to compel the 
payment of an ordinary money demand,” as to say that such 
is the character of the jurisdiction the court exercises in 
pursuance of this statute. One of the controlling reasons 
that a court of equity refuses to intervene at the instance of 
a simple contract creditor (if a statute does not authorize in- 
tervention), to avoid fraudulent conveyances, is the want of 
jurisdiction to render a decree for the debt. That which be- 
comes a contempt, according to the words and meaning of 
the statute, is not the failure or refusal to pay the debt. In 
default of payment the debtor may continue, from poverty 
and misfortune, or from a wanton dereliction of duty, and he 
would not stand in contempt, or in peril of imprisonment. 
The contempt for which imprisonment may follow, is com- 
mitted only when the court bas ascertained, after he has had 
full opportunity of being heard, that he has money, property, 
or effects liable for the payment of his debts, which he re- 
fuses to deliver for that purpose. It is disobedience to a de- 
cree he has the ability to obey, which constitutes the con- 
tempt, as essentially as if he had been ordered to deliver 
the same property to a receiver, when its title may be in 
question, and not the mere non-payment of a debt. 

In my judgment, the statute is introductive of no other 
changes in the law, than authorizing the bill to be filed, at 
the election of the creditor, in the county in which the judg- 
ment may have been obtained, or inthe county of the defend- 
ant’s residence. The generality of averment in the bill, de- 
clared sufficient, it may be, is also a change in the pre-exist- 
ing law. It is a fact not without its significance, that in 
many, if not all of the States, such fishing or inquisitorial 
bills, or like proceedings, intended to compel a discovery of 
all a debtor’s property, and often a cisclosure of all his deal- 
ings and transactions in reference to it, have been authorized 
by. statutes quickly succeeding the abolition of imprison- 
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ment for debt. It was not until February 1st, 1839, that im- 
prisonment for debt, except in cases of fraud, specified in 
the statute, was abolished in this State—Meek’s Supp. 105 ; 
Clay’s Dig. 70,$ 1. The jurisdiction of a court of equity to 
aid a judgmeut creditor who had exhausted legal remedies, 
to subject the equitable estate of the debtor, or any interests 
which could not be reiched at law, had been long recognized. 
In January, 1844, the first statute was enacted, which now 
forms $$ 3882-85 of the Code of 1876, dispensing with the 
particularity of allegation necessary according to the rules 
of equity pleading in ereditors’ bills, and requiring upon 
mere general averments, that the debtor, or any other person 
made a defendant, should discover all property, money, or 
things in action belonging to him, or held in trust for him. 
The purpose of this statate, it was said in Brown v. Bates, 
10 Ala. 432, was to afford a more searching and efficacious 
remedy. 

The whole theory and policy of such legislation, and the 
necessity for it, are very well stated in 2 Barbour’s Chancery 
Practice (2d Ed.), 149: “ After the right to coerce the 
debtor by imprisonment of his body was abolished, some- 
thing of the kind was necessary ; otherwise, by placing his 
property beyond the reach of an execution at law, a debtor 
might set his creditor at defiance. While it is the policy of 
the non-imprisonment act, therefore, to relieve the unfortu- 
nate debtor from imprisonment, it is the design of the statute 
authorizing creditors’ bills to compel him to surrender allhis 
property and effects, equitable and legal, or so much thereof 
as is necessary to satisfy the just claims of his creditors, and 
the court of chancery will not permit him, by any shift or 
device, to place his property beyond their reach ; but will, 
upon a creditor's bill filed against him, assist the creditor to 
reach the debtor’s property not otherwise available, and ap- 
ply it to the payment of his debt.” 

Imprisonment for debt, as is said in the opinion of the 
court, was unknown to the ancient common law. There 
were reasons growing out of the feudal system, and the 
relation of lord and feudatory, the system favored, to which 
it would have been as repugnant as the subjection of lands 
to the payment of debts. It was, however, introduced by 
various acts of Parliament, antecedent to the immigration to, 
and colonization of this country. It is an underlying prin- 
ciple of the jurisprudence of the States of this Union deriv- 
ing existence from English charters, or grants and coloniza- 
tion, that the common law furnishes the basis of their juris- 
prudence ; and of that common law, acts of Parliament en- 
acted before the immigration, adapted to their situation, and 
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not inconsistent with the government and institutions they 
may have ordained, form a part.— Barlow v. Lambert, 28 Ala. 
704; Horton v. Sledge, 29 Ala. 478 ; Carter v. Balfour, 19 Ala. 
814. Imprisonment for debt, as a mere civil remedy, to 
which a creditor was entitled through a capias ad respon- 
dendum, a leading and original process in civil actions 
in courts of common law, requiring the sheriff to take and 
keep the body of the defendant, so that he would appear, 
answer the plaintiff's plaint, or declaration, and abide judg- 
ment. was adopted very extensively, if not universally, under 
the colonial governments, in actions of account, assumpsit, 
covenant, debt, and case, the common law actions ex contractu. 
Subsequent legislation on the subject was in modification or 
regulation of a practice already existing; and it has been 
said, that often “ the very laws authorizing the arrest are not 
to be found, except by implication from those modifying and 
regulating the practice.”—2 Amer. Ency. Title Capias, 497. 
The capias ad satisfaciendum, the writ issuing after judgment, 
commanding the sheriff to arrest the defendant, and commit 
him to jail until he paid the judgment, or was discharged by 
law, was not originally given by statute; it was an invention 
of the courts, upon the theory, that in every case in which a 
capias ad respondendum could issue, the plaintiff was. after 
judgment, entitled to execution against the body of the de- 
fendant.—Freeman on Ex. § 451. The first of our statutes 
touching the subject was enacted in 1807, five years after or- 
ganized government was established ; durivg which period 
there can be no room for doubt, that imprisonment for debt 
prevailed, as it was known and practiced in the English courts. 
The act of 1807 authorized the plaintiff to require bail as of 
course, when the action was founded on any specialty, bill, or 
note in writing signed by the defendant, or on the judgment 
of any court, foreign or domestic. In all actions of account, 
covenant broken, and actions founded on verbal contracts, 
and assumpsit in law, in which the sum due, or damages sus- 
tained, was shown by the affidavit of the plaintiff, or other 
credible person, bail could be required for the amount shown 
by the affidavit.—Laws of Ala. 28. This statute remained of 
force, without any change material now to notice, until De- 
cember 9, 1823, more than five years after the adoption of 
the constitution of 1819, when it was changed so as to require 
that, in actions founded on any bill, bond, note, or account, 
the defendant should not be held to bail, unless tine plaintiff, 
his agent, or attorney, made oath of the amount due, and 
that bail was not required for the purpose of vexing or har- 
assing the defendant.—Aik. Dig. 50,§ 1. This act remained 


of force until February 1st, 1839, when imprisonment for 
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debt was abolished, except in cases of fraud prescribed in 
the statute then enacted. 

The constitution of 1819 declared: “The person of a 
debtor, where there is not strong presumption of frand, shall 
not be detained in prison after delivering up his estate for 
the benefit of his creditors in such manner as shall be pre- 
scribed by law.” The constitution simply embodied in a 
single sentence the substance of the territorial legislation at 
the time it was framed, which, with changes and modifications 
rather as to matters of detail and procedure, than otherwise, 
continued of force, and was embodied in the Revised Code 
of 1867; by which a debtor, arrested on civil process, mesne 
or final, if he were not guilty of fraud, could obtain his re- 
lease from imprisonment, on surrendering his estate for the 
benefit of creditors. It is quite an error to suppose, that the 
constitution of 1819 prohibited imprisonment for debt, ex- 
cept in cases of fraud. The constitution was never so con- 
strued judicially, or by legislative authority. It did not pro- 
hibit imprisonment for debt. It did not limit or confine it to 
eases of fraud. The debtor could be imprisoned ; but his 
detention was prohibited after he delivered up his estate for 
the benefit of his creditors, in such manner as was prescribed 
by law, unless there was a strong presumption of fraud. Before 
delivering up his estate for the benefit of his creditors, the 
constitution extended no protection,—gave no guaranty to the 
debtor. After such delivery the protection and guaranty 
against detention were conditional,—dependent upon the ab- 
sence of a strong presumption of fraud. This was the leg- 
islative interpretation of the constitution, sanctioned by the 
acquiescence of this court in a long course of decisions, com- 
mencing with Allen v. White (Minor, 289), and coming down 
to Kenan v. Carr (10 Ala. 867), in which were involved the 
statutes authorizing imprisonment for debt, on process, 
mesne or final, no fraud being imputed to the defendant, all 
the imputation resting upon him being default in payment of 
the debt ; and it was never suggested that the statutes were 
violative of the constitution, or that there was a general con- 
stitutional prohibition of imprisonment for debt, except in 
eases of fraud. The fact is, that exception to a general pro- 
hibition of imprisonment for debt, like the prohibition itself, 
was introduced by the statute of February 1, 1839. It was 
within the competency and possibility of legislative power, 
under that constitution, to abolish entirely imprisonment for 
debt, not even excepting cases of fraud, or to leave it as it 
was at common law, a remedy to which parties could resort 
of course, and as matter of choice. The constitution was 
satisfied, if this imprisonment was not continued after the 
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debtor, in the manner prescribed by law, made delivery of 
his estate for the benefit of his creditors. Even then, satis- 
fying its demands, the detention could be continued, if there 
was strong presumption of fraud. The court, it is manifest, 
has fallen into error, shown by legislative and judicial deci- 
sion, in the proposition, repeated in varying form, and which 
seems to have been of influence in the conclusions reached, 
“that from 1819 to 1868, a period of nearly fifty years, this 
method of duress in civil actions exceptin the matter of pre- 
liminary bail, was permitted in this State only in cases of 
fraud, and the debtor was then forbidden to be detained in 
prison after delivering up his estate for the benefit of credi- 
tors, in such mannbr as shall be prescribed by law.” It was 
not with any such view of the prior constitutions, that the 
present constitutional provision “that no person shall be 
imprisoned for debt,” was introduced into the organic law. 
But it was with the knowledge that imprisonment for debt 
was a civil remedy in courts of law, existing by the com- 
mon law which would prevail and be of force in the 
absence of constitutional or statutory limitations or pro- 
hibitions ; that under the prior constitutions it had ex- 
isted, as at common law, as of course, and it was within 
the power of the legislature at any time to restore it; that 
former constitutions had not abrogated it; that they were 
not directed against it, but against the defention in prison, a 
detention which must, of course, have succeeded arrest and 
commitment. Imprisonment for debt, like a preliminary at- 
tachment of property, was merely a part of the procedure to 
obtain satisfaction. It was not a part of the essential remedial 
right ; without infringing the rights of creditors, without im- 
pairing the obligation of contracts, legislative power eculd 
modify, or take it away. Under no other than the process 
of courts of law having exclusive jurisdiction of debts, of 
the contracts it was intended to enforce, was it at or prior to 
the adoption of the constitution capable of being imposed. 
There was in it, at best, much of harshness and eruelty ; and 
it was visited alike on the unfortunate and honest, and on 
the unjust, fraudulent debtor. Inability to pay the debt 
could not relieve from the imprisonment; its continuance 
depended ou the mere will of the creditor ; and the court had 
no greater power to restrain him in the use of the remedy by 
which it was imposed, than they had in the use of process 
directed only against property. There was but a brief period 
in which, in all its harshness and rigor, it ever existed in this 
State. Amelioration of the laws authorizing it, here and 
elsewhere, has been gradual; and now, I believe, it is abol- 
ished in England and all the States. The abolition in the 
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States is either by statutes, or by constitutional inhibition ; 
sometimes accompanied with an exception of fraud in con- 
tracting the debt, or fraudulent attempts to evade payment. 
The effect of the exception is not of consideration now. I 
xm strongly inclined to the opinion, that it is mere matter of 
legislative caution ; and that, however general may be the 
terms in which the abrogation of imprisonment for debt may 
be expressed, legislative power to afford creditors ample rem- 
edies against the frauds of debtors, or to punish such frauds 
as crimes, would not be thereby circumscribed. The debt is 
one thing, a due from the debtor to the creditor ; the fraud of 
the debtor, whether it is perpetrated in contracting the debt, 
or, subsequently, in shift or device to elude payment, is an- 
other, and essentially a different thing. Imprisonment for 
the fraud would not, in any just sense, be imprisonment for 
debt, but for a violation of good faith, of moral and legal duty. 
Whether the fraud shall furnish the creditor a remedy 
against the person of the debtor, or shall be punished as a 
crime, rests in legislative wisdom. There is much of con- 
flict of opinion, which is the wiser legislative policy ; but 
none, so far as I know, as to legislative power. We have 
statutes punishing as criminal offences some frauds on cred- 
itors ; but it is unfortunately too true, that they are more 
often resorted to for subserving private interests, than vindi- 
cating public justice. 

The evil, the mischief of imprisonment for debt consisted 
in the power the creditor had over the person and liberty of 
the debtor ; a power capable of wanton, reckless abuse. In 
the very nature of things, a debtor ought to be subjected 
only to a loss of property for the payment of debts. Prop- 
erty only, not the liberty of the debtor, is the source to which 
the creditor looks for payment; and it contributes to the 
satisfaction of the creditor, while restraint of the person of 
the debtor is, in that respect, barren and unproductive. It 
is this evil, this mischief, the constitution is intended to cor- 
rect and remove, and to prohibit its restoration by legislative 
enactment. A fair and reasonable construetion the consti- 
tution demands, and should receive, that its beneficial pur- 
poses may be accomplished. But it does not seem to me, 
that, by any just construction, it can be regarded as convert- 
ing that into imprisonment for debt which was known in the 
law at and prior to its adoption, and had never been so es- 
teemed or regarded. On the contrary, it refers to a thing 
well known, and on that alone it operates. In all constitu- 
tions, State and Federal, the right of trial by jury is secured, 
by guaranties expressed in language broad and general. All 
such guaranties have been uniformly construed as merely 
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preservative of the right of trial by jury as it existed at com- 
mon law; they have not been construed as extending the 
right; nor have they ever been taken and read in a vague, 
loose sense, excluding or affecting the jurisdiction of courts 
known to the common law, of which the jury was not a constitu- 
ent, and in which there was not a trial by jury; nor yet have 
they been read as prohibitory of legislative power to author- 
ize new tribunals, without common-law powers, to proceed 
without a jury. The same rule and principle of construction 
must be applied to the clause of the constitution under con- 
sideration. All State constitutions, or statutes must be read, 
understood and construed in the light, and by the assistance 
of the common law; and the fact must be kept in view, that 
the rules and principles of the common law, so far as not re- 
pugnant to, or inconsistent with the constitution or statute, 
remain of full foree.—Cooley’s Const. Lim. 61; 1 Kent, 464. 
Imprisonment for disobedience to the orders, rules, or decrees 
of the Court of Chancery, was coeval with the organization 
of the court in this State; and the ‘process by which it was 
effected has been recognized and preserved by legislation. 
It has nothing in common with imprisonment for debt, and 
its continuance depends solely on the act and conduct of the 
party imprisoned. It may be terminated by simple obedi- 
ence, or by satisfying the court that obedience does not rest 
within the ability of the party. 

I am not aware that constitutional provisions, or statutes, 
abolishing imprisonment for debt, have ever been construed 
as extending to, or abridging the remedies of a court of 
equity. The process of the court partaking more largely of 
the nature and character, and more nearly approximating 
the process by which imprisonment for debt was imposed, is 
the writ of ne exeat. The very purpose of the writ is to ob- 
tain equitable bail ; and though it may issue to hold a party 
answerable for a debt, the authorities generally hold that 
statutory or constitutional provisions, abolishiug imprison- 
ment for debt, are not to be extended to it.—Brown v. Haff, 
5 Paige, 235; Rice v. Hale, 5 Cush. 238. The constitution of 
Wisconsin declares, that “no person shall be imprisoned for 
debt arising out of, or founded on a contract, express or im- 
plied.” In Dean v. Smith (23 Wisc. 483), it is said : “A writ 
of ne exeat is not imprisonment for debt, within the intent 
and spirit of this provision of the constitution. It is 
said by the authorities to be in the nature of equitable bail, 
and issued only by the special order of the court, when the 
party against whom it is asked is about to leave the jurisdic- 
tion of the court, so that the decree of the court will be inef- 


fectual. And this, as it appears to us, is the true nature and 
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character of the writ of ne ezeat. It prevents a person from 
going out of the State until he shall give security for his ap- 
pearance, and is not imprisonment for debt, within the proper 
meaning and sense of these words.” 

Attachments for disobedience to an order or a decree of a 
court, requiring the performance of ag act for the benefit ofa 
party, have repeatedly been assailed, as violations of consti- 
tional and statutory provisions abolishing imprisonment for 
debt ; and they have been as frequently sustained, and de- 
clared not to fall within the influence of such provisions. The 
case of Ex parte Grace (12 Iowa, 208), referred to by the 
court, I do not understand as affecting any question now pre+ 
sented. The court does not in its opinion in that case treat 
the imprisonment under the process issuing against the re- 
lator as imprisonment for debt, but pronounces the statute, 
under which the proceedings were had, offensive to a peculiar 
provision of the constitution of the State, in reference to trial 
by jury, said to have been introduced into the constitution 
to secure fugitive slaves the right to such trial. The decis- 
ion itself, in the words of Mr. Pomeroy, the recent annotator 
of Sedgwick on Stat. & Const. Law (490), is probably excep- 
tional. 

The particular question now under consideration has been 
decided in Minnesota. The constitution of the State declares, 
that “no person shall be imprisoned for debt in this State ; 
but this shall not prevent the legislature from providing for 
imprisonment, or holding to bail persons guilty of fraud in 
contracting such debt.” The statutes authorize proceedings 
supplementary to execution, by which, it seems, the defend- 
aut may be required to deliver his property to a receiver, to 
be applied to the payment of the judgment; and if he diso- 
beys the order, further declares that he may be imprisoned 
for contempt. In Slate v. Bechts (23 Minn. 411), it was in- 
sisted the statute was violative of the constitution. The 
court said: “The imprisonment is for contempt in refusing 
to obey an order of the court. It is true, the order relates 
to the debt evidenced by the judgment against the relator, 
but this in no way alters the fact, that the imprisonment is 
for the contempt, not for the debt. And the contempt does 
not consist in the relator’s-neglect or refusal to pay the debt, 
but in his disobedience of the order directing him to hand 
over certain property to the receiver. The fact that the 
property in question is to be handed over for the purpose of 
being applied to the payment of the judgment, is in no way 
important. The commitment is, nevertheless, in no proper 
sense imprisonment for debt.” 


In Remley v. DeWall (41 Ga. 446), a bill had been filed 
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for a dissolution of a partnership and a settlement of the 
partnership accounts. It was ascertained that Remley had 
a sum of money in his hands, which he was ordered to pay 
DeWall. Failing to obey the order, Remley was attached 
and imprisoned ; and it was insisted the imprisonment was 
in conflict with the coygtitutional inhibition against impris- 
onment for debt. The court said: “In our view of this case, 
Remley does not stand in the place of a debtor. The order 
and decree against him was for the performance of a duty, 
arising out of the dissolution of the partnership, under or- 
ders of the court.” 
e If we do not intermingle things which are essentially dis- 
tinct and different,—if we do not confound imprisonment for 
wrong with imprisonment for debt—it seems to me this mat- 
ter is free from difficulty. It is impossible to pronounce, that 
the relator is imprisoned for default in the payment of the 
judgments. That default has not caused the imprisonment. 
If he had obeyed the decree,—if he had delivered the bonds 
ascertained to be in his possession, subject to the payment of 
the judgments—there could have been no contempt of the 
court, and no imprisonment. I do not say that, if a court of 
equity should render a simple decree for the payment of 
money—a decree which it may now enforce by the ordinary 
common-law process against property—that it would be 
proper to adjudge the failure to pay the decree a contempt, 
and resort to compulsory process against the person of the 
party in default to enforce payment. That question is not 
now involved. But when a party is decreed to perform a 
duty, or to do any act, other than the mere payment of money, 
which the court has jurisdiction to adjudge he shall do, if he 
disobeys, the authority of the court is defied,—he is guilty of 
contempt, and the arrest and imprisonment of his person is 
not imprisonment for debt in any appropriate sense of the 
term. This is very clearly shown in the opivion of the court 
in Coughlin v. Ehlert (39 Mo. 285). “ We do not mean to say,” 
are the words of the court, “that a party may not be put in 
contempt for disobeying a decree for the performance of acts 
which are within his power, and which the court may prop- 
erly order to be done. If it were shown, for instance, that 
the party had iu his possession a certain specific sum of 
money, or other things, which he refused to deliver up under 
the order of the court, for any purpose, it may very well be, 
that his disobedience would be a contempt, for which he 
might lawfully be imprisoned.” See also Carlton v. Carlton, 
44 Ga. 216. 

Some stress seems to be laid upon the omission from the 
Cate of 1876 of all laws found in former Codes, authorizing 
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imprisonment for debt. It is said, this is “an emphatic leg- 
islative affirmation of the fact, that the whole system of im- 
prisonment ‘for debt’ with its machinery of duress, had been 
abolished and swept away by the constitutions of 1868 and 
1875.” This may be conceded. There is, and can be no con- 
troversy, that by these constitutions. imprisonment for debt 
has been abolished ; and it may well be doubted, whether 
any enlightened citizen objected to the abolition, or desires 
its restoration. But if the omission from the Code of the laws 
referred to is a legislative aflirmation of that fact, is not the 
re-enactment of the statute under consideration, and of the 
statute authorizing courts of equity to enforce orders, rules 
and decrees, by process of attachment, a more emphatic 
affirmation, that these statutes are not in any respect viola- 
tive of the ‘constitution, and form no part of “the “system of 
imprisonment for debt, with its machinery of duress?” The 
omission is negativ e—the re-enactment is positive. 

If the broad construction now given the constitution shall 
be followed to its logical consequences, results will flow from 
it, which it is scarcely possible to believe could have been 
intended by any body of men who ever assembled to frame 
organic laws for the State. A State insolvent law may be- 
come a necessity, iff the Congress shall not enact a general 
bankrupt law. Tn such laws it is usual to introduce provis- 
ions identical with the provisions found in this statute, by 
which a debtor who refuses to surrender his property for the 
payment of |.is debts, may be compelled to do so by imprison- 
ment. If the doctrine of the opinion of the court is correct, 
such provisions would violate the constitution. Other con- 
sequences, it seems to me, must follow, which will prove det- 
rimental alike to debtor and creditor. 

It was the wise and humane purpose of the framers of the 
constitution, to free the person and liberty of the debtor from 
subjection to the mere will and caprice of the creditor ; from 
his severity or recklessness; and to prevent such subjection 
from the possibility of restoration by legislative enactment. 
It was not intended to lessen the li: bility of the property of 
the debtor to the payment of debts, or to narrow the remedies 
to reach and appropriate it to that end. It is not to be pre- 
sumed, that constitutional or statutory provisions are in- 
tended to de :prive creditors of their just claims and rights, or 
to deny to them appropriate remedies to reach and subject 
all property, tangible or intangible, chargeable with the pay- 
ment of their debts. Ce rtainly, the words of a statute, or of 
a constitution should be clear aud un: ambiguous, be fore e any 
interpretation or construction is given them, which eneour- 
ages debtors to secrete their property, or convert it into a 
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species which they can retain and enjoy in defiance of judicial 
power, and to the hindrance and disappointment of cred- 
ltors. 

Assuming the case to be of the character the court has as- 
sumed, it has been, in a regular course of judicial proceed- 
ings, to which the relator was a party, ascertained that he 
has fifty-one thousand dollars of United States bonds, sub- 
ject to the payment of his debts. The City Court decreed, 
that he should deliver so many of the bonds as would pay 
the judgments against him, not amounting to one thousand 
dollars. Of tine decree he had full notice, and ample oppor- 
tunity to make the delivery was afforded. He refused to 
obey the decree; and for the refusal he was arrested and im- 
prisoned. On habeas corpus he is now discharged, retaining 
the bonds; and his creditors are informed, that the constitu- 
tion forbids the enactment or execution of any law by which 
they can obtain from the large fund in the possession of 
their debtor the comparatively insignificant sums due them. 
I can not believe this is the law and justice of Alabama. 


Burns et al v. Howard. 
Action on Witness Certificate. 


1. Witness certificate a cause of action.—A witness certificate signed 
and issued by the clerk of the cireuit court, being an act done in the 
performance of an official duty imposed by statute, is a prima facie 
cause of action in favor of the witness against the party to whom he has 
rendered the service of attendance upon the court; and the witness can 
maintain an action therecn immediately after it is signed and issued, 

2. Same; will sustain judgment by default without jury.—Such certifi- 
cate is an instrument of writing ascertaining the plaintifl’s demand, and 
will support a judgment by default without the intervention of a jury. 

3. Appeal from justice’s court; cause tried de noro.—-On appeal to the 
circuit court from a judgment rendered by a justice of the peace, the 
cause being triable de novo, the judgment of the circuit court should not 
be one of affirmance, or of reversal of that rendered by the justice of the 
peace; but it should be a new, independent judgment founded on the 
merits of the case as disclosed in that court. 

4. Same; procedendo to justice; when shouldn ot be awarded.—On ap- 
peal from a judgment rendered before a justice of the peace, the cause 
no longer remaining before him, and it not being contemplated that 
through him the judgment of the circuit court should be made effectual, 
it is error for the circuit court to award a procedendo to the justice, un- 
less there exist peculiar circumstances,—‘‘ such as were found in Derrett 
v. Alerander, 25 Ala. 265.’ 
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5  Judguent of affirmance on appeal from justice of the peace and award 
of procedendo; when corrected in this court.—A judgment of affirmance and 
the award of a precedendo by the circuit court, on appeal from a judg- 
ment rendered before a justice of the peace, in favor of the plaintiff, 
where it is shown that-he was entitled to a judgment, is a mere error of 
form, without injury to the defendant; andhence, on appeal by the lat- 
ter, such judgment will be corrected, and, as corrected, affirmed in this 
court. 


Apprat from Dallas Cireuit Court. 
Tried before Hon. Grorcr H. Craia. 


The facts are stated in the opinion. 

Sumter Lea, for appellant. 

Francis L. Perrvs, contra. 

(No briefs came to the hands of the reporter.) 


Per Curtam.—This cause originated before a justice of the 
peace and is founded on a witness certificate, issued to the 
appellee by the clerk of the Circuit Court of Dallas county, 
for the sum of five dollars and twenty cents. The justice 
rendered, judgment in favor of the appellee, from which the 
defendants, now appellants, appealed to the Cireuit Court. 
Failing to appear and prosecute their appeal, a judgment by 
default was renderedagainst them ; the judgment of the jus- 
tice was affirmed and a procedendo awarded to the justice. 
The only error now assigned, is the judgment of the Circuit 
Court; and in support of it we have not been furnished with 
brief or argument. : 

A witness certificate is a prima facie cause of action in fa- 
vor of the witness against the party to whom he has rep- 
dered the service’of attendance upon the court. It is issued 
and signed by the clerk of.the court in the performance of 
an official duty imposed by Statute. An action may be main- 
tained upon itimmediately ; the witness is not bound to wait 
the termination of the suit.—//ill v. White, 1 Ala. 576; 
Marsh v. Br. Bank of Mobile, 10 Ala. 57. It is assignable, 
and the assignee wi!l have a right of action thereon in his own 
name.—Carville v. Reynolds, 9 Ala, 969. When in an action 
upon it a judgment by default is rendered, the judgment may 
be made final without the intervention of a jury; itis an in- 
strument of writing ascertaining the plaintif’s demand.—Code 
of 1876, § 3032. 

When a cause in which a justice of the peace has rendered 
judgment is removed into the circuit court, it is triable de 
novo. The judgment rendered by the circuit court should 
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not be of affirmance, or of reversal of the judgment of the 
justice, but a new, independent judgment, founded on the 
merits of the case as disclosed in that court. Unless under 
some peculiar circumstances, such as were found in Derrett 
v. Alerander, 25 Ala. 265, it is not competent to award a pro- 
cedendo to the justice, for the cause no longer remains before 
him, and it is not contemplated that through him the judg- 
ment of the circuit court should be made effectual. The 
Circuit Court was in error in rendering a judgment of mere 
affirmance of the judgment of the justice, and in awarding a 
procedendo commanding him to proceed in the exeeution of 
the judgment. It is difficult to perceive of what injury the 
error can be to thé appellants. At most, it is a mere error of 
form, which the reeord furnishes the means of correcting, 
and it will be here corrected at the costs of the appellants. 
1 Brick. Dig. 71,$ 13. The judgment should have been in 
favor of the appellee, John P. Howard, against the appel- 
lants, James H. Burus and John F. Barns, for principal aud 
interest of the amount of the witness certificate, five dollars 
and twenty four cents, and the costs of the suit before the 
justice, five dollars and ten cents, and the costs of suit in the 
Circuit Court. 
As corrected the judgment will be affirmed. 


Lee and Wife v. Ryall. 


Action against Husband and Wife, commenced by Altachment, fo 
Subject Wife's Statutory Separate Estate to the Payment of 
Articles of Comfort and Support of the Household. 


- Statutory separate estate cf the wife ; judqment against.—A judg- 
ment condemning the statutory separate estate of the wife to the satis- 
faction of a claim for articles of comfort and support of the household, 
must specify the property. A general judgment, or a judgment which 
pretermits the ascertainment of the estate of the wife condemned to its 
satisfaction can not be rendered. 

2. Same.—In such case there can be no personal judgment against 
the wife. The only judgment which can be rendered is a judgment 
in rem, condemning the statutory separate estate described in the eom- 
plaint. 

3. Same; jurisdiction can not he acquired hy attachment.—Jurisdie- 
tion to render judgment condemning the statutory separate estate of the 
wife to the satisfaction of a claim for articles of comfort and support of 
the household, can not be acquired by attachment. 
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4. Garnishiment: ju Igment against garnishee; what necessary to sup- 
port.—To support a judgement against a garnishee, there must be a per- 
sonal judgment against his creditor; and that judgment must precede 
or attend the judgment against the garnishee. 


AprreaL from Marengo Cireuit Court. 

Tried before Hon. LurHEer R. Samira. 

This suit was commenced by attachment by the appellee 
against the appellants, they being non-residents of the State, 
aud was levied by service of a writ of garnishment on W. W. 
Dugger, as their debtor. The complaint, as originally filed, 
contained only the common counts, one declaring on an ac- 
count stated, one on account for goods, wares and merchan- 
dise sold, and another on account for money loaned and 
advanced. Subsequently an amendment was allowed and 
filed, by which the appellee sought to condemn certain 
moneys iu the hands of the garnishee belonging to Mrs. Lee, 
as her statutory separate estate, to the payment of an alleged 
claim for goods, wares and merchandise sold by him to the 
defendants, which are averred to have been articles of com- 
fort and support of the household, suitable to the degree and 
condition in life of the family, and for which the husband 
would be respousible at common law. On 15th May, 1878, 
the main cause was tried, and resulted in a verdict for the 
appellee, assessing his damages at $224.75, and finding “ the 
following separate estate of said married woman, Elnora 
Lee, liable for said sum of money, to-wit: the money in the 
hands of the said W. W. Dugger,” the garnishee ; and on this 
verdict a judgment was rendered against the husband, W. A. 
Lee, for the amount thereof and condemving the money 
in the hands of the garnishee to its satisfaction. The 
amount of this money is not ascertained either by the ver- 
dict of the jury, or by the judgment of the court. On 22d 
May, 1878, the garnishee answered, showing in his hands be- 
longing to the wife, as her statutory separate estate, the sum 
of one hundred and thirty dollars; and on 24th May, 1878, 
he was ordered to make further answer in open court at the 
next term, and the cause was continued. At the Fall Term, 
1878, the garnishee answered in open court, showing, in sub- 
stance, the same facts as were shown by his former answer ; 
and thereupon judgment was rendered against him in favor 
of the appellee for the sum of $145.03, the amount shown by 
his answer, and the interest thereon. 

Separate appeals were taken by Mrs. Lee, and by the gar- 
nishee ; and they here assign as error the judgment condemn- 
ing her statutory separate estate to the payment of the judg- 
ment rendered against the husband, and the judgment against 
the garnishee. 
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W. W. Duaaer, for appellant. 
Geo. G. Lyon, contra. 
(No briefs came to the hands of the reporter.) 


° 

BRICKELL, C.J.—1. A judgment condemning the statu- 
tory separate estate of the wife to the satisfaction “of a claim 
for articles of comfort and support of the household, must 
specify the property. A general judgment, or a judgment 
which pretermits the ascertainment of the estate of the wife 
condemned to its satisfaction, ean not be rendered. avisies 
v. Stoddart, 32 Ata. 599. The present judgment does not 
ascertain the amount of the fand j in the hands of the garui- 
shee, which is declared liable to its satisfaction. W cle 
it equals or exceeds the amount of- the judgment is unascer- 
tained. Nor had its amount been ascertained, for there is a 
continuance of the cause, and an order that Dugger answer 
further in open court. 

2. ‘To support a judgment against a garnishee, there must 
be a personal judgment against his creditor, and that judg- 
ment must precede or attend the judgment against the gar- 
nishee. There can be no personal judgment against the 
wife ; the only judgment which can be rendered, is a judg- 
ment in rem, a judgment of condemnation of the statutory 
estate described in the complaint. Jurisdiction to render 
this judgment is not acquired, and can not be acquired by a 
seizure of the ves by attachment or otherwise. Cauly v. Blue, 
62 Ala. 77; MeMullen v. Lockhard, 64 Ala. 66. In this view, 
in this proceeding there can be no judgment against the statu- 
tory separate estate of the wife. 

Reversed and remanded. 


Davidson v. State ex rel. Woodruff. 
Action in Nature of Quo Warranto. 


1. Contested election under charter of the City of Selma; final record and 
custody of the papers.—The charter of the City of Selma having made no 
provision, either for the custody of the papers relating to the contest of 
municipal elections therein provided to be had be fore the judge of the 
circuit court, or for making any final record of such contest, while such 
papers may properly be ‘deposited with the clerk of that court for 
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safe keeping, they do not thereby become records thereof, of which the 
clerk can certify, and by certifying authenticate a copy, so as to render 
such copy competent evidence. 

2. Same; original papers and judgment competent ¢ ridence.—The judg- 
ment rendered on the trial of such contestin faver of the contestant, is 
conclusive as to his right tothe office, in a subsequent action brought by 
him to recover it; and such judgment and the criginal papers relating 
to the contest are admissible evidence in such action, to establish his 
right to a recovery. ; 

3. Oath of office; when may be tuken.—In an action in the nature of 
quo warranto, it is sufficient, under the statute, if the relator take the 
oath of otlice prescribed by law, after judgment; and hence, evidence 
that he had or had not taken such oath before the commencement of the 
suit, is wholly immaterial. 


ApreaL from Dallas Cireuit Court. 

Tried before Hon. GEorGe H. Crate. 

This was a statutory action in the nature of quo warranto, 
brought by Noadiah Woodruff in the name of the State, the 
appellee, against Robert J. Davidson, the appellant, for the 
purpose of trying the right to the office of Mayor of the City 
of Selma, to which, as the complaint alleged, the appellee 
had been regularly and duly elected, but which the appellant 
had intruded into and usurped, and then unlawfully held 
and exercised. On the trial had upon a plea putting in issue 
the averments of the complaint, the appellee proved, aud 
read in evidence, against the appellant’s objection, the origi- 
nal papers relating to a contest of said election which was 
commenced by the former against the latter, under the pro- 
visions of the charter of the City of Selma, before Hon. 
George H. Craig, judge of the Circuit Court of Dallas county, 
and a judgment rendered therein in favor of the appellee ; 
and to the admission of this evidence the appellant excepted. 
The appellee introduced, against appellant’s objection, sec- 
ondary evidence of the contents of the oath of office taken by 
the appellee after the rendition of the judgment in the con- 
test, and before the commencement of this suit, to the admis- 
sion of which the appellant also excepted. The view taken 
by this court of the question thus raised, renders it unneces- 
sary to set out the testimony offered to the court below as a 
predicate for the introduction of the evidence. A judgment 
was rendered on verdict in favor of the appellee, from which 
this appeal was taken. The rulings of the Cireuit Court 
above noted are, among others, here assigned as error. 


Wuire & Wuire, Jos. F. Jounsron and Perrus, Dawson & 
TILLMAN, for appellant. 


D, Cuoproy, 8. W. Joun and Sumrer Lea, contra: 
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STONE, J.—The provisions in the city charter of Selma, 
providing for the contest of municipal elections, are very 
meagre.—See Acts 1874-5, pp. 362-3. Section 16 provides, 
that such contest shall be heard before the judge of the Cir- 
euit Court of Dallas county, either in vacation or term time. 
Section 18 declares, “that the party contesting shall file his 
application, and give notice of such contest to the judge of 
said Circuit Court, and the person or persons whose election 
is so contested, within fifteen days next succeeding said elec- 
tion.” Section 19 provides the manner of taking testimony, 
and section 20 is as follows: ‘‘After the testimony on both 
sides is completed, the judge trying the cause may examine 
the poll list and ballots, and pronounce jadgment in the ease 
according to the facts.” It will be observed, that these sec- 
tions make no provision for the deposit of the papers, after 
the trial is had, or for making any final record of the suit. 
In analogy to other proceedings, we think it eminently proper 
such papers should be deposited with the clerk for safe keep- 
ing ; but they do not become records, of which the clerk can 
certify, and by certifying, authenticate a copy. They are de- 
posited with him simply for safe custody. A certitied copy 
of them would not have been evidence. 

In 1 Greenl. Ey. $501 it is said: “As to the proofs of 
records, this is done either by the production of the records, 
without more, or by a copy.” In 2 Phil. Ev.—Cow. & Hill’s 
and Edwards’ Notes, 343,—the principle is thus stated: 
“Where, indeed, the existence of the record is the very point 
in issue, as upon an issue joined on the plea of nv/ tie! record, 
and the record belongs to the same court wherein issue is 
joined, the record itself mast be actually produced.” It is 
said in this case, however, that the record, or roll as it may 
be called, was not offered in the same court. These precise 
questions were urged when this case was before us at a 
former term—63 Ala, 432—and we then held the evidence 
was properly admitted, and that the judgment pronounced 
by the cireuit judge on the trial of the contested election es- 
tablished the right of the party to whom the office was ad- 
judged. We have perceived no ground for changing our 
opinion, and we will offer no argument in support of it. On 
the admissibility of the evidence offered, see Burk v. Tregy, 
2 Wash. (Va.) 276 (215); Anderson v. Dudley, 5 Call. 529; 
Green v. Oving'on, 16 Johns. 55; Lansing v. Russell, 3 Barb. 
Ch. 325; Patt v. Miller, 13 Seg. & R. 254; Lisenhart v. 
Slaymaker, 14 1b. 153; Adams v. Betz, 1 Watts, 425; The 
King v. Hopper, 3 Price, 495. 


VoL. Lxvut. 

















1880. } OF ALABAMA. 359 


[Davidson y. State ex rel. Woodruff. 


It is objected, that Woodruff had not taken a proper oath 
of office, when the judgment was pronounced in this cause. 
Article 15 of the constitution of 1875 prescribes the oath 
which “all members of the General Assembly, and all officers, 
executive and judicial,” must take “before they enter upon 
the execution of the duties of their respective offices.” Sec- 
tion 4160 of the Code of 1876 makes it a misdemeanor for 
any ollicer required by law to take an oath of office, to enter 
upon the duties of his office without first taking such oath. 
Section 162 provides: “The mayor and aldermen of the various 
cities in this State shall take the oath of office prescribed in arti- 
cle fifteen of the constitution of the State, and none other ; 
and upon taking the same, are absolved from any other 
charter oath previously taken by them.” This statute was 
enacted, March 4, 1876. In the charter of the City of Selma, 
there is no clause prescribing when the oath of office shall 
be taken by the mayor, or where filed. The charter is silent 
on the subject of such oath. We fiud no law, except that 
hereafter referred to, which prescribes when the mayor shall 
take the oath of office, other than the constitution and See. 
4160 supra, which latter declares it to be a misdemeanor to 
enter upon the duties of office, without first taking such oath. 
The present proceedings were instituted under chapter 4, Title 
2, Part 3 of the Code, commencing with section 3422. Section 
3431 declares: “If the judgment is rendered upon the right of 
the person so alleged to be entitled, and the same is in favor of 
such person, he is entitled, after taking the oath of office and 
executing such official bond as may be required, to take upon 
himself the execution of the office.” It is sufficient, if the oath 
be taken after final judgment in such a proceeding as this, 
and hence, whether Woodruff had taken the proper oath, or 
indeed any oath before final judgment in the Circuit Court 
in this cause, was wholly immaterial. It could only become 
material and imperative, when he entered upon the duties of 
his office. There is no error in the record. 

Affirmed. 
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Moore v. The State. 
Indictment for Gaming. 


1. The act conferring jurisdiction of eireuit court upon probate judge 
of Perry county, constitutional.—The act entitled, ‘* An act to confer ju- 
risdiction upon the probate judge of Perry county, concurrent with the 
Circuit Court, with authority to hold court at Uniontown, Alabama,”’ 
approved, February 18, 1879 (Pamph. Acts, 1S7S-0, 231), is constitu- 
tional. 

2. Witness; how discredited.—It is competent to discredit a witness 
by attacking his general reputation or character; but particular, inde- 
vendent facts can not be introduced in evidence for that purpose. 
fence, a question propounded to a witness, which seeks, for the purpose 
of impeaching the testimony of another witness, to prove that the latter 
had been indicted for, or charged with burglary, and that he sought to 
evade arrest, is inadmissible. 

3. Charge of the court; when invasive or province of the jury.—Where 
the character of a witness is assailed. or he is otherwise imffeached as 
being unworthy of credit, it is entirely within the province of the jury, 
as exclusive judges of the facts, to say what degree of weight or credi- 
bility shall be given to his testimony, and the court can not instruct the 
jury, as matter of law, that they can not convict on such testimony, un- 
ess it is corroborated. 


AppEAL from Perry Cireuit Court. 

Tried before Hon. Jonn Moors. 

The appellant was indicted for gaming by a grand jury or- 
ganized at the November Term, 1879, of a court established 
by an act of the General Assembly, entitled, “ An act to con- 
fer jurisdiction upon the probate judge of Perry county, cou- 
current with the Cireuit Court, with authority to hold court 
at Uniontown, Alabama,” approved February 3, 1879 (Pamph. 
Acts, 1878-9 p. 231). On 9th February, 1881, this act was 
repealed, and under the provisions of the repealing act, this 
cause was transferred to the Circuit Court. Pamph. Acts, 
1880-1 p. 272. The appellant demurred to the indictment 
on the ground, that the act establishing the court in which 
the indictment was found, was unconstitutional. The court 
overruled the demurrer, and the cause was tried on the plea 
of not guilty. On the trial three witnesses were examined 
on behalf of the State, whose testimony tended to show that 
the appellant was guilty of the offense charged against him. 
The appellant then introduced witnesses, who testified that 
they knew the general reputations of two of the witnesses for 


the State, that their general reputations were bad, and that 
VoL, LXVIII. 
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they would not believe either of them on oath. The appel- 
lant then offered to prove by one Otey, that Ayres, one of the 
witnesses for the State, whose general reputation had been 
impeached, was at a specified time indicted for, or charged 
with burglary, and that he hid out or left the place where he 
was living. On the objection of the State, the court refused 
to allow the appellant to make the offered proof, and he ex- 
cepted. The appellant asked the court in writing to charge 
the jury as follows: “The testimony of a witness for the 
prosecution, who is shown to be unworthy of credit, is not 
sufficient to justify a conviction without corroborating evi- 
dence, and such corroborating evidence, to avail anything, 
must be of a fact tending to show the guilt of the defend- 
ant.’ The court refysed to give this charge and the appel- 
lant excepted. 


J. W Busn, and A. D. Pirts, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 


(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—The indictment in this case was 
found by a grand jury organized under the provisions of an 
act of the General Assembly, entitled, “ An act to confer 
jurisdiction upon the probate judge of Perry county, concur- 
rent with the circuit court, with authority to hold court at 
Uniontown, Alabama,” approved February 13, 1879. Ses- 
sion‘Acts 1878-79 pp. 231-34. The defendaut, by demur- 
rer to the indictment, assails the legality of the grand jury 
on the ground of the alleged unconstitutionality of this act. 

The constitutional authority of the legislature to establish 
such an “ inferior court ” within any county, city or district 
in the State, has long been settled by the “decisions of this 
court, and can now no longer be questioned.—Sanders v. 
The State, 55 Ala. 42; Nugent v. The State, 18 Ala. 521; 
Const. 1875, Art. 6, $$ 1,138; Davis v. The State, ante, 58 : 
Williams v. The State, 61 Ala. 33; Connelly v. The Stute, 60 
Ala. 89. 

Nor can it be objected, that the judge of the probate court 
is authorized by the act in question to preside in such infe- 
rior court, in as mach as he is a judicial officer, having been 
elected by the people under the jurisdiction of the court 
which is thus established. This point has been twice ad- 
judged by the past decisions of this court, to which mere 
ee without discussion is all that is desirable —Balkwm 

». The State, 40 Ala. 671; Randolph v. Baldwin, 41 Ala. 305. 
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The act is plainly constitutional, and the grand jury, by 
which the indictment was found, was regularly and legally 
organized under its provisions. 

[t is competent to discredit a witness by attacking his gen- 
eral reputation or character, but particular indepeudent facts 
can not be introduced in evidence for this purpose.—1 Whart. 
Law Ev. § 562; Nugent v. The State, 18 Ala. 521. The ques- 
tion, therefore, propounded to the witness Otey, on direct ex- 
amination, for the purpose of impeaching the witness Ayres, 
as to the latter’s being indicted for, or charged with burglary, 
and seeking to evade arrest, was properly excluded from the 
jury by the court below. Greater latitude, however, is allow- 
able on cross-examination.—/ngram v. The State, 67 Ala. 67. 

The charge requested by the defendant and refused by the 
court, was not a proper exposition of the law, and was 
rightly refused. When the character of a witness is assailed, 
or he is otherwise impeached as being unworthy of credit, it 
is entirely within the province of the jury, as the exclusive 
judges of the facts, to say what degree of weight or credibility 
shall be given to his testimony. It does not lie in the mouth 
of any court to instruct the jury, as matter of law, that they 
can not convict onsuch testimony, unless it is corroborated. 
It is to be assumed, that they will, in forming their verdict, 
accord to all evidence only such weight as a sense of justice 
and a conscientious regard for their sworn duty shall author- 
ize.— Grimes v. The State, 63 Ala. 166; Addison v. The State, 
48 Alu. 478. 

The judgment of Circuit Court is affirmed. 


, Borden v. Bradshaw. 


Action on Bond executed by Keeper of a Feriy, under the Statute. 


a Claim for damage s against ke ¢ pe r ofa te rey and Sire tir son h is bond; 
passes to an assignee in bankruptey.—A claim for damages resulting from 
negligence in the conduct of a ferry, against the keeper of the ferry and 
sureties on a bond executed by him under the statute (Code of 1876, 
§1680), isa provable debt against the estate of a bankrupt, and consti- 
tutes a part of the assets of the bankrupt’s estate, which vest in the as- 
signee. 

2. Same; may be claimed and allowed to the bankrupt as eve mpt.—Such 
a claim may be claimed and allowed as an exemption to the bankrupt, 
under the statute of this State, exempting a thousand dollars worth of 
personal property. 

VoL. LXVIIL 
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8. Ere mption in favor of bankrupt; claim of, must be allowed by assignee 
to revest property in bankrupt.—Merely claiming an exemption in per- 
sonal properiy, with a selection of the articles claimed, by the bankrupt, 
is not suflicient to revest property in the bankrupt, or to fix its status 
as never having passed ont of him. To accomplish this, the claim must 
be allowed, or acquiesced in by the assignee. 


APPEAL from Greene Cireuit Court. 

Tried before Hon. Lurner R. Sira. 

This was a suit by John W. Bradshaw against William A. 
Borden and Thomas C. Clark ; was commenced on 21st Aug- 
ust, 1877, and was founded on a bond executed by Borden, a 
licensee of a ferry, as principal, and by Clark, as surety, 
under the provisions of section 1680 of the Code of 1876. The 
complaint contains two counts, one assigning as 2 breach of 
the condition of the bond, that Borden, while the keeper of 
the ferry, under his license, and while the bond was of force, 
did not keep the banks on either side of the river (the War- 
rier) in good repair; and the other, that while he was such 
keeper ete. he did not keep safe and convenient boats, with 
a sufficient number of ferrymen at the ferry. In each count 
it is averred, that in consequence of Borden’s neglect, as 
stated in the count, “two horses of the plaintiff of great 
value, in crossing or attempting to cross said ferry, were 
wholly lost; and two vehicles, to-wit: the hack and wagon 
of the plaintiff of great value, in crossing or attempting to 
cross said ferry, were greatly damaged.” 

The defendants pleaded, among other things, that the 
plaintiff bad been adjudged a bankrupt, and that an assignee 
of his estate had been appointed. To this plea the plaintiff 
replied, that “the chose in action sued on in this case was, 
at the time of the filing of plaintiff's petition in bankruptcy, 
has since been, and is now exempt to plaintiff from the pay- 
ment of his debts under the constitution and laws of the State 
of Alabama; and that said chose in action was, at the time 
of filing his petition in bankruptey, duly selected and claimed 
by plaintiff as a part of his exemption under the constitution 
and laws of the State of Alabama.” To this replication the 
defendants demaned on the grounds: 1. That it did not 
show that the claim for damages declared on was such prop- 
erty as could be claimed or allowed to plaintiff as exempted 
property. 2. That it did not show thatesaid claim had ever 
been set off to the plaintiff by the assignee in bankruptey of 
the plaintiff, or by any order or proceeding of the court hav- 
ing jurisdiction of said bankrupt, and of his estate, so as to 
vest the right of action in him. The demurrer having been 
overruled, issue was joined upon the replication, which was 
submitted to the court for decision, and decided by the court 
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in favor of the plaintiff. The cause was then tried upon issue 
taken by the plaintiff to pleas in bar of the action, and 
resulted in a verdict and judgment for the plaintiff. Other 
questions were reserved by bill of exceptions, which it is not 
necessary to set out, as they are not passed on by the court. 

The overruling of defendants’ demurrer to plaintiff's repli- 
cation to the plea of bankruptcy is assigued, among other 
rulings of the Circuit Court, as error. 


W. CoLemaN and E. Moraay, for appellants. 
James B. Heap, contra. 
(No briefs came to the hands of the reporter.) 


STONE, J.—We do not doubt, that the claim of plaintitf 
for injury to his horses and vehicles, asserted in this action, 
is of a class of property-rights, which passes to the assignee 
on an adjudication in bankruptey. It is a suit for damages 
to property, the alleged result of negligence in the conduct of 
a ferry, in which the measure of recovery is the amount of 
the injury sustained, to which interest may be added. A 
claim of this kind is a provable debt against the estate of a 
bankrupt, and is alike assets of the bankrupt’s estate, which 
vests in the assignee.—Cole v. Roach, 10 B. R. 288; S. C. 37 
Tex. 413; Sullivan v. Frost, 1 Mass. 511; Comegys v. Vasse, 
1 Pet. 193; Rev. Stat. U. S. See. 5067. 

We think it equally clear, that the present demand may be 
claimed and allowed as an exemption to the bankrupt, under 
the statute of Alabama, exempting a thousand dollars worth 
of personal property.—Rev. Stat. U. S., Section 5045; Act 
of Ala. approved, April 23, 1873, Sec. 1.—Pamph. Acts, 
1872-3, 64. . 

Merely claiming exemption under this clause of the act, 
is, however, not enough. The claim, to revest property in 
the bankrupt, or to fix its stafus as never having passed out 
of him, must be allowed, or acquiesced in by the assignee.—- 
Tucker v. Henderson, 63 Ala. 280; Walker v. Carroll, 65 Ala. 
61. The demurrer to plaintiff's replication to the plea of 
bankruptcy should have been sustained. We may add, we 
find in the complaift no claim for damage done the harness. 

Reversed and remanded. 
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Ilunter, Adm’r v«. Law, Adm’r. 


Final Settlement and Distribution of Decedent's Estate. 


1. Funds derive d from sale of lands by personal representative stand in 
place of the lands.—A fund in the hands of an administrator on final set- 
tlement, which was derived entirely from the sale of the lands of his in- 
testate, sold by him for division, isnot personal assets, and is not sub- 
ject to distribution among the next of kin, taking under the statute of 
distributions; but such fund stands in the place of, and represents the 
lands, passing to the heirs, as the lands would have descended, if they 
had not been sold. 

2 Name; u idow can not participate in division of.—The widow of an 
intestate can not participate in the division of a fund in the hands of the 
administratoc, which was derived entirely from the lands of the intes- 
tate, sold by him for division. 

3. LTomestead exe mption to widow and minor children; character of the 
estate they take.-—Under the statute the homestead exemption to the 
widow and minor children of a decedent, is an estate carved out of the 
estate of the husband and futher, and continues during the life of the 
widow and the minority of the children. Upon the expiration of such 
particular estate, the lands revert, by operation of law, to the heirs. 

4. Evemption of S$1:000.00 worth of pe rsonal property to widow and 
minor children ; character of tuterest taken in.—The exemption of per- 
sonal property of one thousand dollars to the widow and minor children 
of a decedent, when selected and allowed, vests in them the absolute 
title, the entire interest in the property so selected and allowed, free 
from the claims of creditors. But when the estate is solvent, this ex- 
emption is in the nature of an advancement to them, to be accounted for 
by them, on final settlement, as parts of their distributive shares, or of 
their legacies, if there be a will disposing of the entire estate. 

5. Name; when estate solvent, to be accounted for from personal, not real 
assets.— When the estate is solvent, the widow and minor children of a 
decedent, receiving an exemption of personal property of the value of 
one thousand dollars, are liable to account theretor to their co-distri- 
dutees, from the personal assets only, and not from real assets. Hence, 
Where the only fund in the hands of an administrator on final settle- 
ment, was derived from a sale of his intestate’s lands, sold for division, 
the amounts allowed to the minor children of the intestate on account of 
such exemption, can not be delucted from their shares in such fund. 


ApptaL from Bullock Probate Court. 

Tried before the Hon. J. B. Fraarn. 

In the matter of the final settlement of the account of Flem- 
ing Law, as the administrator of N. O. Glover, deceased, and 
distribution of the assets in his hands belonging to said estate 
among the intestate’s heirs and distributees. 

On the hearing of this cause, it was shown that N. O. 
Glover died on the 4th July, 1878, in this State, seized and 
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possessed of an estate consisting of real and personal prop- 
erty, and leaving him surviving his widow, and four children, 
as his only heirs at law and distributees ; that two of the 
children were, at the time of his death, and at the time of the 
settlement, minors, the other two being of full age; that said 
administrator, soov after his appointment, filed in court, to- 
gether with his inventory and appraisement, a schedule of 
personal proper y amounting in value to $1,000.00, which had 
been set apart as exempt to the widow and minor children of 
the intestate, the share of each being one third; that the funds 
in the hands of the administrator were all derived from the 
sale of the intestate’s land, made by him under the orders of 
said Probate Court for division ; and that the estate was sol- 
vent. It was further shown that Monroe Glover, one of the 
adult children of said intestate died on 5th Jnly, 1880, and 
that John A. Hunter was appointed, and qualified as adimin- 
istrator of his estate. The Probate Court decreed, among 
other things, as follows: “It is adjudged by the court, that 
the sum of money in the hands of the administrator for dis- 
tribution, being the proceeds of the real estate sold for divis- 
ion among the heirs of said estate, the said sums $353.33} 
received respectively by said minors, Eugene and William 
Glover, as aforesaid, are not proper charges against their dis- 
tributive interests in the fands to be distributed, and that 
they be not held to account for the same upon tiris distribu- 
tion.” Decrees were accordingly entered in favor of the 
minors, in the name of their guardian «ad litem, for their full 
shares in the fand, without making any deduction on account 
of the exemption received by them. From the decree this 
appeal was taken by John A. Hunter, as administrator of the 
estate of Monroe Glover, deceased; and the ruling of the Pro- 
bate Court above noted is here assigned as errror. 


FLEMING Law, for appellant. 
N. B. Feaar, contra. 
(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—The fund in the hands of the admin- 
istrator was derived entirely from the sale of the lands of the 
intestate. The sale was made, not for the payment of debts, 
but beeause otherwise there could not have been a fair and 
equitable division of the lands. This fund is not personal 
assets, and is not the subject of distribution, in tlhe proper, 
technical sense of that term, which refers only to a division 


of personal assets among the next of kin. taking under the 
VoL, LXVul. 
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statute of distributions. The fund stands in the place of, 
and is the representative of the lands, passing to the:heirs, 
as the lands would have descended, if they had not been sold. 
If one of the heirs hal died leaving a widow, she would be 
dowable of the fund, and there is no event in which the widow 
of the intestate from whom the lands descended, can partici- 
pate in the division of the fand. JVilliamson v. Mason, 23 
Ala. 488; Chaney v Chaney, 38 Ala. 35. 

The statute carefully distinguishes the exemption of lands 
to a widow and minor children, from the exemption of per- 
sonal property to them. The homestead is exempt to them 
during the life of the widow and the minority of the children. 
From the estate of the husband and father this particular 
estate is carved out, continuing until the children attain 
majority and the widow shall die. Upon the expiration of 
the particular estate, the land reverts, by operation of law, to 
the heirs of the deceased husband and father. There is an 
exemption of specified personel yroperty to the widow and 
minor children, free from the claims of creditors, or dis- 
tributees.—Code of 1876, § 2824. A further exemption is 
made them of personal property of the value of one thousand 
dollars, and the mode of selecting and separating it from 
other personal property is prescribed. This is taken free 
from the claims of creditors, but if the estate is solvent, on 
final settlement. it is to be accounted for as part of the distri- 
butive share of the widow and the minor children, or asa 
part of their legacy, if there is a will disposing of the entire 
estate. Code of 1876,$ 2825. The absolute title, the entire 
interest in each exemption of personal property vests in the 
widow and minor children. There isnot, as there is of the 
homestead, the carving out of a particular estate or limited 
interest, upon the expiration of which the property will 
revert. ‘The exemption of personal property last referred to, 
is in the nature of xn advancement when the estate is solvent. 
In anticipation of the shares of the personal assets distribu- 
table to the widow and minor children on final settlement, 
they take the exemption. On that settlement, they must 
account for it, as part of their distributive shares. It is the 
distributive shares of the personal assets only, of which it 
must be accounted as a part. It is in these assets only the 
widow can have a share, from which she could be compelled 
to account. And, as we have seen, as to the exemption of the 
homestead, there is an entirely different estate and interest 
created. All the words of the statute are appropriate, when 
applied to a distribution of personal assets, and can only be 
applied to real assets by giving them a loose, inappropriate 
significance. The application of them to a division of real 
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assets must always enable the widow to escape from liability 
to account for her share, while a liability would be fastened 
upon the minor children. When all the words of the statute 
are taken in connection, it is plain, the widow, or minor chil- 
dren are under liability to account to their co-distributees, 
because of the exemption of the personal assets they have 
received, from the personal assets only, and not from real 
assets. If the lands had not been sold,—if they had remained, 
decending to the heirs,—it would not have been suggested, 
that the estate of the minor children could be charged by any 
proceeding, in any forum, because there was a deficiency of 
personal assets, to equalize other distributees with them, 
when an account was taken of the personal assets only. The 
fund in the hands of the administrator stands in the place of 
the land, and the court of probate properly divided it as the 
lands would have been divided. There is no warrant in the 
statute, which would have justified any other division. And 
any other division would result in relieving the widow from 
all liability to account for the advancement of the personal 
property exempt, while the minor children would be subjected 
to the liability. The statute regulates and defines exemp- 
tions, and they must be taken and held as the statute ap- 
points. If inequalities arise between those among whom 
equality may appear to be mere equity, the statute for its 
own purposes creates them, and courts have no power to 
relieve against them, if they are, in fact, inequitable. 


Affirmed. 


Woodruff v. Hinson, Adm’r. 
Final Settlement and Distribution of a Decedent's Estate. 


1. Life-tenant; when entitled to rents.—Where a testator devised to 
one of his daughters one fourth part of his entire estate, consisting of 
real and personal property, for and during her natural life, such daugh- 
ter is entitled, absolutely and in her own right, to one fourth part of the 
rents in the hands of an administrator de bonis non, with will annexed, 
for distribution, on final settlement. 

2. Assignments of error; when not considered.—When assignments of 


error are not insisted on in argument of counsel, they will not be con- 
sidered. 


AppEAL from Lowndes Probate Coart. 
Tried before Hon. H. W. Carrey. 


In the matter of the final settlement and distribution of 
Vou. Lxvu1. 
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the estate of Jonathon Mealing, deceased, by Joseph L. Hin- 
son, the administrator de bonis non, with the will annexed. 

The testator, by his will, which was duly probated on the 
3d day of November, 1869, devised to his daughter, Winni- 
fred B. Woodruff, the appellant, one fourth of his entire es- 
tate, consisting of real and personal property, for the period 
of her natural life, with remainder over to certain of her 
children therein named. The decree of the court, after as- 
certaining the appellant’s share of the funds in the hands of 
the administrator for distribution, provided as_ follows: 
“But it appearing from said testator’s will, that said bequest 
is to her for life only, with remainder to the parties named 
in said will: It is, therefore, ordered and decreed by the 
court, that said sum be retained by the administrator, until 
due proceedings be had by a court having jurisdiction to dis- 
pose of said fund, as settled in the case of Jason v. Pate, 34th 
volume of Alabama Reports.” To this provision of the de- 
cree the appellant excepted. The other facts are stated in 
the opinion. The provision of the decree above quoted is 
one of the assignments of error. 


CLopron, HERBERT & CHAMBERS, for appellant. 
Warts & Sons and W. R. Hoveuton, contra. 
(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—Under the provisions of the testator 
Mealing’s will, Mrs. Woodruff, the appellant, became entitled 
to one fourth part of the entire estate devised by him, for 
and during her natural life. 

The money distributed by the administrator on this settle- 
ment accrued from rents of this property. The debts of the 
testator being all paid, the appellant was clearly entitled, 
absolutely and in her own right, to her pro rata share of these 
rents, which is, likewise, one fourth part thereof, with full 
power to dispose of them asshe might see fit.—2 Black. Com. 
m. p. 122; 4 Kent’s Com. 73; /Villiams v. Pearson, 38 Ala. 
299. 

The principle announced in Mason v. Pate’s Ex’r, 34 Ala. 
379, has no application to such a case. 

The other assignments of error, not being insisted on in 
the argument of counsel, are not considered. 

Reversed and remanded. 


STONE, J., not sitting. 
(24) 
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Blythe & Wife ¢. Dargin. 


Bills in Equity for Specific Performance of Contracts to Convey 
Lands, 


1. EHushand and wife; capacity of the wife to contract at cominon law, 
The incapacity of the wife to contract, was a canon of the common law, 
resulting not only from the fact that marriage deprived her of the admin- 
istration of property, but also beeaase her legal existence was sus- 
pended or merged in that of the husband. 

2. Same; capacity to contract under the statute.—The eapacity of 2 
married woman to contract is in no wise enlarged or modified by the 
statute, except as to the alienation and conveyance of her estate; and 
in that respect the statate is enabling, and withoat conforming to its 
requisitions, an alienation or conveyance by her is invalid 

3. Same; agreement of wife for sale of land can not be enforced ire 
equity.—The principle is well settled, that the mere agreement of the 
wife tor the sale of her real estate, thoagh made with the assent of the 
husband, is void at common law, and against her a court of equity will 
not enforce it. 

4. Sale of wife "x statutory separate estate, how concurrence of hushand 
must be showu.—The statate preseribes the only mode in which the eon- 
currence of the husband in the sale of lands belonging to the wile’s 
statutory separate estate can be shown, and none other can be substi- 
tuted or recognized by the courts. 

5. Conreyance by u ife of lands he longing to her statutory separate es- 
tate: when void and not ope rative asa couteact to convey.—A conveyance 
by a married woman of lands belonging to her as her statutory separate 
estate, executed by her in the presence of two witnesses and acknowl- 
edged before, and certified by a justice of the peace, signed by the hus- 
band, but in which he is not named as a grantor, and which contains no 
words of conveyance prssing or evidencing an intention to pass his es- 
tate or interest in the lands, is merely the void deed of the wife, to 
which the husband was not a party, and to which his concurrence was 
not expressed in the mode prescribed by the statute; and it can not be 
enforced in a court of equity as a contract to convey, although the pur- 
chase-money had been paid, and possession taken and continued by the 
purchaser thereunder for a period of five vears. 


Appeal from Jefferson Chancery Court. 
Heard before Hon. CHartes TuRNER, 


In March, 1872, Adam ©. Baird, Mrs. M. A. Blythe. wife 
of William Blythe, and 8. L. Cook, wife of O. B. Cook, be- 
ing siezed and possessed in equal interests, as tenants in com- 
mon, of a certain lot of landin Birmingham, Mrs. Blythe and 
Mrs. Cook holding their interests, as their separate estates 
under the statute, agreed among themselves upon a parti- 


tion of the lot, so that each should hold and own in sever- 
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ralty a designated one third part thereof, of equal value; 
and thereupon, in pursuance of the agreement of partition 
mutual deeds of conveyance were executed by them to each 
other, and they went into possession of the parts of the lot 
allotted to them respectively. But through inadvertence 
William Blythe and O. B. Cook did not join with their wives 
in the execution of said deeds. After they had taken pos- 
session, improvements were made by each on his orher part of 
thelot. On the 6th June, 1872, Mrs. Blythe and her husband 
sold the part of said lot which was allotted to Mrs. Blythe 
on said partition, and also another lot of land in Birming- 
ham of which Mrs. Blythe was also seized and possessed as 
her statutory separate estate, to John H. Dargin, he taking 
separate deeds to each lot. (These deeds were both signed 
by Mr. and Mrs. Blythe in the presence of two witnesses, 
but in neither does the name of the husband appear as grantor, 
and neither contained any words of conveyance passing or 
evidencing any intention to pass the interest or estate of the 
husband. On the contrary, both deeds purport on their face 
to be merely the deeds of Mrs. Blythe. Both deed were ac- 
hacutetial ter the wife, but neither, by the husband. Dar- 
gin, at the time of the delivery of the deeds to him, paid to 
Mr. and Mrs. Blythe an adequate valuable consideration for 
both lots. The deeds and acknowledgments thereto were 
drawn up and prepared by an attorney, who had been em- 
ployed by Mr. Blythe, and by him recommended to Dargin ; 
and in drafting the same he did not deem it necessary for 
Mr. Blythe to join in the execution of the deeds, or that his 
name should appear therein. When the parties met at the 
home of Mr. Blythe to consummate the trade by delivery 
of the deeds and payment of the purchase-money, the deeds 
having been read by the attorney, Dargin asked him, if it 
was not necessary for Mr. Blythe’s name to appear in the 
body of the deeds, and the attorney replied that he thought 
not; but at Dargin’s suggestion and request, Mr. Blythe 
also signed the deeds. In 1876, Mrs. Cook died intestate, 
without debts, and leaving her husband and an only child, an 
infant of tender years, as her only heirs at law and distribu- 
tees. 

On 15th February, 1877, John H. Dargin and Adam C. 
Baird filed their bill, setting up the foregoing facts touching 
the partition of said lot, the ownership thereof, the sale to 
Dargin of Mrs. Bly.he’s portion under the partition, and the 
execution of the deed to him therefor, as above stated ; and 
also averring, in substance, that the complainants, and Mrs. 
Blythe and husband, and Cook were satisfied with the parti- 
tion, and desired to have it carried out, but that, owing to 
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the infancy of Mrs. Cook’s child, this could not be done 
without the aid of a éourt of equity. The bill further avers, 
that a short time prior to the filing of the bill, Mrs. Blythe 
and her husband, upon discovering that the latter’s name 
was not in the body of the deed to Dargin, “ began to set up 
some claim to, or interest in said lots, thereby easting a cloud 
upon complainants’ titles, and preventing them from making 
advantageous sales thereof,” and that they had “ deelined 
to renounce their elaim to said lots by executing quit-elaim 
deeds, or otherwise.” The bill further avers, that Mr. Blythe, 
when he signed the deed to Dargin, did so asa grantor 
therein jointly with his wife, and that by such signature he 
intended to eonvey jointly with his wife, the lot described 
therein to Dargin, and that it was so understood between 
them ; and that Baird had been in possession of the part of 
the lot allotted to him since the partition, and Dargin had 
been in possession of the part allotted to Mrs. Blythe since 
his purchase, and both bad erected valuable improvements. 
To the bill Mr. and Mrs. Blythe and O. B. Cook and his in- 
fant child were made parties defendant ; and the prayer of 
the bill is, in substance, that the agreement of partition may 
be carried into effect and titles perfected in accordance 
therewith, vesting in Dargin the portion of the lot allotted to 
Mrs. Blythe, and in Cook and his ehild, according to their 
interests under the statute, the portion allotted to Mrs. Cook, 
and in Baird the portion allotted to him ; and for general re- 
lief. 

And on 30th March, 1877, John H. Dargin filed his bill 
against M. A. Blythe and her husband, averring the facts of 
his purchase from them of the other lot which was owned by 
Mrs. Blythe in Birmingham, the payment of the purchase - 
money therefor by him, the execution of the deed by Mrs. 
Blythe and the signing thereof by the husband, «nd his pos- 
session thereunder, as above stated; and also averring that 
he had erected valuable improvements thereon; that Mr. 
Blythe, when he signed said deed, did so as a grantor therein 
jointly with his wife, and that by such signing he intended to 
convey jointly with his wife said land to the complainant, 
and that it was so understood by them and the complainant, 
and also by the two attesting witnesses ; that the manner in 
which the deed was signed and acknowledged east a cloud 
upon complainant's title, and that Blythe and his wife refuse 
to execnte a deed to said land by quit-claim, or otherwise, 
and that, although they admit the bona fides of te transac- 
tion, they are setting up “ some pretended claim to said land 
by reason, purely, of the mistake in signing the deed and 
acknowledgment as above set forth.” The prayer of this bill 
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is, that said deed be reformed, so as to clear away the cloud 

from complainant's title, and that all right, title and interest 

in and to said lot of land be divested cut of the defendants 

and invested in the complainant, and for general relief. 

Mrs. Blythe and her husband answered the bills, aver- 
ring, that she held both lots sold to Dargin as her statutory 
separate estate, and that the two deeds executed by her were 
void by reason of the manner in which they were signed by 
the husband, and claiming that her right, title and interest 
in the lots were not affected by the deeds. In their answer 
to the bill filed by Dargiu and Baird, they expressed satisfac- 
tion with the partition ‘of the lot which was held in common, 
and a willingness to have the same carried into effect and 
perfected ; but pretested against Dargin taking the portion 
of the lot allotted to her, under his purchase from her. 

Both eases were tried upon agreements of the parties, that 
the facts were as stated in the bills; and on the hearing, had 
upon the pleadings and said agreements, the chancellor caused 
decrees to be entered granting the relief sought in each bill ; 
and from these decrees Mrs. Blythe and her husband appealed 
to this court, and here separately assign them as error. 
Both cases were here submitted, argued and considered to- 
gether. 


BE. L. Cuarkson and M. T. Porrer, for appellants. 1. The 
deed is void and conveys no estate. 

The separate estate of a married woman, held under statu- 
tory provisions in thisState, can only be conveyed by her and 
her husband jointly, by instrument in writing, in the mode 
prescribed by statute-—Hummond v. Thompson, 56 Ala. 589 ; 
George v. Goldshy,2 3 Ala. 32 6; Hughes vd Uhkinson, : 21 Ala. 296; 
Beene v. Randall, 23 Ala. 514: Boykin v. Rain, 28 Ala. 332 
Live Ins. & Trust Co. v. Boykin, 38 Ala. 510; MeBride 

I] Ukinson, 29 Ala. 662 ; > Warfidd Uv. Ravisies, 38 Ala. 52 24; 
1 a on ye of Married Apa Awe 4; U.S. Dig. 
Ist Ser. Vol. 7, p. 2 56, § 2316; 1b. p. 251, § 2228 ; U.S . Dig. 
N.S. Vol. 6, m 375, $181. 

The property of the wite may be sold by the husband 
and wife and conveyed by them jointly, by instrument 
in writing attested by two witnesses.—Code of 1876, 
$2707. See also Jb. $$2161, 2708. Unless the husband 
joins in the deed, a married woman can not convey real 
estate belonging to her as her statutory separate estate. 
U. S. Dig. Ist Ser. Vol. 7. p. 255, $2301, citing Fzelle v. 
Parker, 41 Miss. 520. Such deed is void. Alexander v. 
Saulsbury, 37 Ala. 375; Fowler v. Shearer, TMass.14; Ezelle 
v. Parker, supra; Dunham v. Wright, 53 Pa. St. 167; Jewett 
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v. Davis, 10 Allen (Mass), 68; Tyler on Infancy and Cover- 
ture, $515; Martin v. Dwelly, 6 Wend. 11. 

If the title to land is in a married woman, and a deed of 
the land recites the name of the husband as grantor, purport- 
ing to convey the right of the wife, the deed is insufficient to 
convey her title.—Ayricultural Bank v. Rice, 4 How. (U. 8.) 
225. Nor is such deed made effective by being sigued and 
sealed by the wife. The interest of the husband is conveyed 
by it, and nothing more.— Bruce v. Wood, 1 Mete. (Mass.), 
542; Kerns v. Peeler, 4 Jones Law (N. C.) 226; Hedger v. 
Ward, 15 B. Mon. (K’y) 106; 7 U.S. Dig. Ist Ser. p. 250, 
$2208 ; Ib. p. 258, § 2349, citing Cox v. Wells, 7 Blackf. (Ind.), 
410, Carr v. Williams, 10 Ohio, 305; Purcell v. Goshorn, 17 
Ind. 105. 

Where a /eme covert having a life estate in land, made a 
deed purporting to convey it in her own name, without that 
of her husband being in the body, but only affixed after the 
signature of the wife, the deed is void as to her on account of 
her coverture, and as to him becanse not a party to it.— 
Kerns v. Peeler, 4 Jones Law (N. C.), 226; 7 U. S. Dig. Ist 
ane p- 258, § 2356, citing Gray v. Mathis, 7 Jones Law (N. C.) 


2. The deed can not be reformed in equity. 

The bill is, in effect and substance, one for aiding or sup- 
lying the defective execution of a power created by statute. 
tis, therefore, totally destitute of equity; for, although a 

court of equity may relieve against the defective execution of 
a power created by a party, yet it can not relieve against the 
defective execution of a power created by law, nor dispense 
with any of the formalities required thereby for its due exe- 
cution.— McBride v. Wilkinson, 29 Ala. 657; 1 Story’s Eq. 
Jur. $$ 96-7 ; 7b. 177; Tyler on Inf. and Cov. § 541 ; 2 Story’s 
Kg. Jur. §§ 1391-2; 9 U. S. Dig. 1st Ser. p. 87, $1, citing 
Bright v. Boyd, 1 Story, 478 ; Hammond v. Thompson, 56 Ala. 
589. The deed was absolutely void.— Barnett v. Shackleford, 
6, J. J. Marsh. 532; Elliott v. Peirsol, 1 Pet. 328. Being void, 
it is incapable of confirmation —George v. Goldsby, 23 Ala. 
232; Miller v. Shackelford, 3 Dana, 289; Bish. on Law of 
Married Women, $597. Being void at law, it is equally void 
in equity ; and a court of equity has no jurisdiction to cure 
it, or compel a conveyance from her in due form, although the 
urchase money may have been paid.—1 Bish. Law Mar. 
omen, $$ 599, 589, 590, 593,596; Martin v. Dwelly, 6 Wend. 
11; Burns v. Lynde, 6 Allen (Mass.) 305; Jewett v. Davis, 10 
Allen (Mass.) 68 ; Tyler on Inf. and Cov. §515; 4 U.S. Dig. 
N. S. p. 359, § 162, citing Shumaker v. Johnson, 35 Ind. 33, 
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Mattox v. Hightshue, 39 Ind. 95, and Beckman v. Stanley, 8 

Nev. 257. See also Gebb v. Rose, 40 Md. 387. 

3. The deed can not be treated asan agreement to convey. 
7 U. S. Digest, Ist Ser. p. 254, $2281; Grapengether v. Fej- 
ervary, 9 lowa, 163; Vartin v. Dicelly, 2 Wend. 11; Miller v. 
Hine, 13 Ohio St. 565; Beckman v. Stanley, 8 Nev. 257; 
King v. Moseley, 5 Ala. 613; Pinkston v. Huie, 9 Ala. 252; 
Wooden v. Morris, 3 N. Jd. Eq. (2 Green), 65; Hilenman v, 
Thompson, 10 Mo. 587; Stevens v. Parish, 29 Ind. 260. 

4. Mrs. Blythe is not estoppel. A married woman can 
not during coverture be barred of her estate by an estoppel 
in pais.— Bemis v. Call, 10 Allen, 512; Tyler on Inf. and Cov. 
$$ 515, 541; 1 Bish. on Law of Mar. Women, s$ 489, 495; 
Bigelow on Estoppel, $$ 489-90; Martin v. Dwelly, 6 Wend. 16. 


Terry & Lang, and Warts & Sons, contra. (No brief 
came to the hands of the reporter.) 


BRICKELL, C. J.—The question involved in these cases 
is, whether a conveyance by a married woman of lands, her 
statutory separate estate, executed by her in the presence of 
two subscribing witnesses, and acknowledged before, and cer- 
tified by a justice of the peace, signed by the husband, but 
in which he is not nominated as a grantor, and which con- 
tains no words of conveyance passing or intending to pass 
his estate or interest in the lands, can, in a court of equity, 
after the purchase-money has been paid, and possession 
taken and continued without interruption for a period of five 
years, be enforced as a contract to convey. The imeapacity 
of the wife to contract was, it may be said, a canon of the 
common law, resulting not only from the fact that marriage 
deprived her of the administration of property, but also be- 
cause her legal existence was suspended, or in the old phrase, 
merged in that of the husband. If she was seized of an es- 
tate of inheritance in lands, on the marriage the husband be- 
came seized thereof, entitled to the rents and profits during 
their joint lives, and by possibility during his own life, if he 
was the survivor, leaving in the wife an estate in reversion 
only. If she had an estate of freehold, not of inheritance, 
the husband became seized thereof, entitled to the rents and 
profits. Her chattels, real or personal, which the husband 
reduced to possession, were subject to his disposition with- 
out her coneurrence, and she was incapable of controlling or 
restraining it. The husband without her concurrence could 
itlienate the estate or interest acquired by marriage in her 
lands. 

The only mode in which the wife could alienate her rever- 
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sion inlands—the estate remaining in her—was by joining with 
her husband in levying a fine and suffering a common recov- 
ery. This wasa solemn proceeding in a court of record, 
and it was supposed that, before permitting it, the court 
would ascertain if the wife was acting freely and voluntarily, 
and would protect her from the compulsion or influence of 
the husband, and from injudiciousness or imprudenee. This 
mode of alienation, in point of fact, has never existed in this 
State, the statutes having enabled the wife to pass her estate 
or interest in lands, by joining her husband in the execution 
of a deed attested by witnesses, or simply acknowledged _ be- 
fore a competent officer, at some times with, <_< at others 
without, private examination.— Doe v. HV ilkinson, 2 1 Ala. 296; 
George v. Goldshy, 23 Ala. 326; McBryde v. WWilkinaom 29 
Ala. 662; Waddell v. Weaver, 42 Ala. 293; Ellett v. Wade, 
47 Ala. 456. 

The statute now declares: “ All property of the wife, held 
by her previous to the marriage, or which she may become 
entitled to after the marriage, in any manner, is the separate 
estate of the wife, and is not subject to the payment of the 
debts of the husband.” Such property vests in the husband 
as trustee, and he has the right to manage and control it, 
without accounting for its rents, income and profits; but these 
are freed from liability to his debts. On the death of the 
wife, intestate, the husband is entitled to one half of her per- 
sonalty absolutely, and to the use of her real estate during 
life. The mode of alienating the property of the wife, thus 
converted into a statutory separate estate, is prescribed : 
“The property of the wife, or any part thereof, m: vy be sold 
by the husband and wife, and conveyed by them, _jointly, by 
instrument of writing, attested by two witnesses.” And it is 
declared, that “conveyances of a wife’s property, made in 
writing by husband and wife jointly, and acknowledged before 
some officer authorized to take acknowledgments of convey- 
ances, are as valid and adequate to pass the wife” s estate, as 
if the same were attested by two witnesses.”—Art. 3, Chap. 
1, Title 5, Part 2, Code of 1876, pp. 645-48. 

The statutes have been construed as operating ouly to de- 
prive the husband of the rights and interests with which the 
common law clothed him in the estate of the wife, real or per- 
sonal, and enlarging her capacity to hold it, independent of, 
and freed from his marital rights as defined by the common 
law.—Short v. Battle, 52 Ala. 456; Marks v. Cowles, 53 Ala. 
499. The legal title to the corpus of the estate resides in the 
wife, and in the husband resies only the right to manage and 
control it, taking the rents and profits as ‘trustee, free from 


liability to account for them. The wife is not sui juris; the 
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disabilities of coverture imposed by the common law, remain, 
save so far as they are modified. In no respect is her ca- 
pacity to contract enlarged or modified, except in relation to 
the alienation and conveyance of the estate. In that res- 
pect, the statute is enabling, and without conforming to its 
requisitions, the wife can not alienate or convey her estate. 
Gibson v. Marquis, 29 Ala. 668; Canty v. Sanderford, 37 Ala. 
91; Alexander v. Saulsbury, 37 Ala. 375; Warfield v. Ravisies, 
38 Ala. 518. 

The statute is manifestly an enlargement of the common 
law powers of the wife. As to her lands it authorizes a less 
formal, solemn mode of conveyance, than was known to, or 
recognized by the common law. In lieu ofa fine and recovery, a 
judicial proceeding in 2 court of record, a conveyance, an instru- 
ment in writing, in the execution of which she and her hus- 
band join, attested by two witnesses, or acknowledged before, 
and certified by a competent officer, is substituted. Any 
other species of contract, whatever may be its form, is sim- 
ply void, not voidable as are the contracts of infants. It is 
conceded such is the consequence at common law, but as hus- 
band and wife have the power to sell, as well as the power to 
convey, it is insisted a court of equity will treat the deed of 
the wife founded on a valuable consideration, shown tc have 
been executed with the concurrence of the husband, as a con- 
tract to convey, and will decree specific performance of it. 
How is the concurrence of the husband to be shown? The 
statute prescribes the mode, and that mode is exclusive. No 
other can be substituted or recognized by the courts. An 
instrument in writing in which they appear as the vendors, 
attested or acknowledged as the statute requires, could pos- 
sibly operate as a contract to convey, of which courts of 
equity would decree specific performance, if it was fair and 
just, and founded on an adequate, valuable consideration. 
If specific performance was decreed of any other species of 
contract, a court of equity would impart validity to a con- 
tract pronounced by the common law void, absolutely void 
as to the wife. The deed can not properly be styled the 
contract of husband and wife. It is no more nor less than 
the void deed of the wife, to which the husband is not a 
party, and to which his concurrence was not expressed in the 
only mode in which the law authorizes its expression. The 
principle is too well settled now to be controverted, that the 
mere agreement of the wife for the sale of her real estate, 
though made with the assent of the husband, is void at com- 
mon law, and against her a court of equity will not enforce 
it.— Wooden v. Morris, 2 Green Ch. 65; Martin v. Duwelly, 
6 Wend. 9; Butler v. Buckingham, 5 Day (Conn.), 492; Dress- 
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ler v. Kent, 61 Ill. 426; Miller v. Hine, 13 Ohio St. 565. The 
bills are not now framed with a view to compel an election to 
avoid or aftirm the partition, or to compel a restitution of the 
purchase-money paid by Dargin. A specifie execution of the 
deeds as contracts to convey, is the entire scope of the bills 
as now framed and itis unnecessary to consider what may be 
the equities of the parties, if the causes were presented in 
another aspect. 

The decrees must be reversed, and the causes remanded. 


Corbitt v. Reynolds. 
Trover. 


1. Trorer; what necessary to maintain.—To maintain trover, the 
plaintiff must prove property in himself, anda right to the possession 
at the time of the conversion. 

a Admissibility of parol ‘ ride nee to identify property COME yed hy mort- 
gage.——-When a debt is transterred by mortgage, and is therein incor- 
rectly described as being evidenced by note, it is permissible to show by 
parol, that though described in the mortgage as a note, it isin fact owing 
by parol, as it is the debt and not merely the evidence of it which is 
transferred. 

3. Landlord’s lien: property in crap not convene d there hy.—The lien of 
a landlord on-the crops raised by the tenant for rent has init no element 
of property. Under it the landlord has neither a jas iv re nora jus ad 
ren. He can not, therefore, nor can the transferee of the debt for the 
rent, maintain trover against a wrong-doer who has converted the crop. 


Appra from Henry Cireuit Court. 

Tried before Hon. H. D. Ciayron. 

This was an action of trover, brought by the appellee 
against the appellant for the recovery of damages for the al- 
leged conversion of two bales of cotton. 

On the trial it was shown, that one Urquhart rented out a 
tract of land belonging to him in Barbour county ; and after- 
wards, to secure advances which he obtained from the appel- 
lee, he executed to the latter a mortgage cénveying, among 
other things, “a colfon nofe that is given for the rent of my 
place in Barbour county” ; and that the cotton sued for was 
a part of the crop raised by Urquhart’s tenant and turned 
over to him as rent, and afterwards sold by him to the appel- 
lant. The appellee proved and read in evidence the mort- 
gage, against the defendant's objection, and then offered to 
show that “the nofe mentioned in the mortgage was to be for 
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seven hundred and fifty pounds of lint cotton,” the amount 
due to Urquhart for rent; that no ‘‘note” was in existence 
at the time the mortgage was executed,and that in fact no 
“note” had ever been executed therefor. To the introduc- 
tion of this testimony the appellant objected ; but the court 
overruled the objection, allowed the proof to be made, and 
the appellant excepted. The court charged the jury, among 
other things, that “if they believed from the evidence, that 
the note mentioned in the mortgage was intended to be given 
for the rent of Urquhart’s land in Barbour county, the mort- 
gage was a valid len on such rent as between the plaintiff 
and Urquhart, and if defendant knew of these facts, the mort- 
gage in evidence constituted a lien in favor of the plaintiff 
on the rent cotton of the mortgagor for the land in Barbour 
county in the hands of the defendant; and that if they 
further believe from the evidence, that defendant took that 
cotton and converted it to his own use, they must find for the 
plaintiff, and assess his damages at whatever it was proved 
to be worth at the time he took possession of it, with inter- 
est thereon from date, or its greatest value at any time since, 
unless it is shown by the proof to their satisfaction, that the 
mortgage debt was paid before the commencement of the 
suit.” To this charge the appellant excepted. 

The jury returned a verdict for the appellee, and from the 
judgment rendered thereon this appeal was taken. The rul- 
ings of the court above noted are here assigned as error. 


J. A. Corpirr, for appellant. 
Wma. C. Oares, contra. 
(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—The present action, in which the ap- 
pellee was plaintiff, and the appellant was defendant, is 
trover for the conversion of two bales of cotton. To support 
the action, it was necessary for the plaintiff to prove property 
in himself, and a right to the possession at the time of the 
conversion by the appellant.— Glaze v. MeMillion, 7 Port. 
279; Kemp v. Thompson, 17 Ala. 9; Nations v. Hawkins, 11 
Ala. 859. If it had been material to establish che existence 
of the debt owing Urquhart for the rent of land, transferred 
by the mortgage to the appellee, it would have been per- 
missible to show by parol, that though deseribed in the mort- 
gage as a note, it was owing by parol, and not by note. It 
is the debt, and not merely the evidence of it, which is trans- 
ferred, and parol evidence would be admissible to identify it, 
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however erroneous may be the description of it in the mort- 
gage.— Posey v. Decatur Bank, 12 Ala. 802; Graham v. Lock- 
hart, 8 Ala. 9; Morrison v. Taylor, 21 Ala. 779. 

The transfer of the debt passed however simply an equity, 
substituting the appellee to the rights and to the place of the 
transferror. No title to any particular cotton could have 
passed to the mortgagor until there was a delivery of it to 
him by the tenant; nor would any title pass to the appellee 
as transferree, until such delivery was made to him. There 
was a lien on the entire crop, whether of corn, cotton, or 
other annual products, for the payment of the debt, which 
were produced by the tenant in the current year. This lien 
has in it, however, no element of property ; neither the land- 
lord, nor the transferree of the debt for the rent, has a jus in 
re, or a jus ad rem, and, therefore, neither of them can main- 
tain trover against 9. wrong-doer, who may convert the crop. 
Folmar v. Copeland, 57 Ala. 588. Whether under the facts 
shown, an action on the case could be maintained, we do not 
consider, as the complaint has no count in ease.—Hussey v. 
Peebles, 53 Ala. 432; Lomax v. LeGrand, 60 Ala. 537. 

It is not necessary to pass severally upon the rulings of 
the Circuit Court to which exceptions were taken. There 
was error in several of them in this view of the case. 

Reversed and remanded. 





Palmer «& Co. v. Scott & Co. 
Assumpsit. 


1. Plea of non est factum; when necessary.—In a suit against two de- 
fendants, as late partners, on a bill of exchange, averred to have been 
accepted by them, as partners, in the firm name, one of the defendants, 
in the absence of a sworn plea denying the execution of the acceptance 
by him, ean not defend on the ground, that the bill was accepted by the 
other partner, in the firm name, for his individual debt, and not fora 
partnership lability. 

2. What constitutes a partnership liahility.—Where one partner, as 
agent of a third party, collected money belonging to his principal, and 
commingled it with the money of the firm, and it was used by the firm 
in their general business, a partnership liability was thereby created, 
although the money was so commingled and used without the knowledge 
of the other partner. 

>, Partnership; authority of one partie ry to horrow mone 7] and bind the 


Jirm therefor.—Mereantile partnerships are presumed to have authority 


to borrow money; and each partner is presumed to have authority to 
sign the partnership name to paper, commercial or otherwise, In evVi- 
dence or liquidation of the firm’s debts. ° 

Vou, LXVIIL. 
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APPEAL from Tuscaloosa Cireuit Court. 

Tried before Hon. Wa. S. Mupp. 

This action was brought by the appellants against David 
M. Scott and John W. McConnell, “late copartners in trade, 
under the firm name and style of D. M. Scott & Co.,” and 
was commenced on the Yth April, 1877. The cause of action 
declared on is “a certain order or draft, dated and drawn 
December 30th, 1876, by D. M. Scott, Agt. on, and accepted 
by said defendants, D. M. Seott & Co. on the same day, and 
payable to Messrs. J. E. Johnston & Co. and by them as- 
signed to the plaintiffs.” The common counts for money 
loaned, and for money had and received, are added. A judg- 
ment by default was rendered against Scott, but McConnell 
appeared and defended. His pleas, however, are not dis- 
closed by the record. It appears from the evidence. that the 
defendants were partners, and, as such, engaged in, and ear- 
ried on a general clothing and furnishing business in the city 
of Tusealoosa, under the firm name of D. M. Seott & Co., 
from November, 1872, until February, 1877; that on the 30th 
December, 1876, Scott was, and had been for several years 
prior thereto, the agent of the Home Insurance Company ; 
that on the day last named, he, as ‘“ agent,” drew the draft 
sued on, and, on the same day, accepted it in the name of the 
firm,—the draft being payable on 6th January, 1877, to 
Messrs. J. E. Johnston & Co., who were then the “ general 
agents ” of the insurance company ; and that “ the draft was 
given for a certain amount of money collected by Scott for 
premiums due” the company. It was further shown, that 
the money or premiums for which the draft was given, had 
been deposited by Scott in the money-drawer of the firm, 
and had gone into their bank account, which they kept with 
one or more banks in the city, and had been used by the 
firm in their general business ; that ‘‘ the commingling of 

said insurance money with the funds of said copartnership 

was without the knowledge or consent of the defendant 
McConnell”; and that the plaintiffs purchased the draft, for 
full value, and the same was transferred to them, after its 
maturity. 

The foregoing being substantially all the evidence, the 
court charged the jury, that “if they should believe from the 
evidence, that D. M. Seott was individually, at the date said 
bill was drawn, an agent for the said Home Insurance Com- 
pany, and also a member of said copartnership of D. M. 
Scott & Co., and that he mingled the funds of said Insurance 
Company with the funds of said copartnership, and that the 
same were used in their general business; yet no recovery 
can be had by the plaintiffs i in this action against the de- 
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fendant McConnell, unless he knew of, or consented to such 
commingling of funds, or the giving of said draft.” ‘To the 
giving of this charge the appellants excepted. The appellants 
then asked the court in writing to give this charge: “Ifthe 
jury believe from the evidence, that D. M. Scott was a mem- 
ver Of the firm of D. M. Scott & Co. and also agent of the 
Home Insurance Company, and deposited the trust funds of 
said company among the funds of said copartnershi, and 
they were used by them, the said firm might be liable in this 
action, although the defendant McConnell may not have 
given his consent to such use of said funds.” The cout re- 
fused to give this charge, and the appellants excepted, A 
judgment was rendered on verdict for McConnell, from which 
this appeal was taken. The rulings of the Cireunit Court 
above noted are here assigned as error. 

(Note by the reporter: This cause was decided at i e 
December Term, 1879, but, by omission, was not reportd 
with the decisions of that term.) 


H. M. SomerviLte, for appellant, cited Richardson v. Frei 
4 Mete. (Mass.) 577; Parsons on Part. (3d Ed.) 155 and no 
Floyd v. Wallace, 81 Ga. 688. 


Harerove & Lewis, confra. (No brief came to the repor- 
ter’s hands.) 


STONE, J.—The present case has been argued as if tl 
plea of non est factum had been interposed by MeConne i. 
We find no plea of any kind in the record. This, itself, s»- 
cures a reversal of this case; for in the absence of a swarn 
plea, denying the execution of the acceptance of the order 
by McConnell, the character of defense relied on by him 
can not be made.—Code of 1876, § 3036. We suppose, how- 
ever, that such plea had been interposed, and that by an 
oversight, it has been omitted from the record. We will con- 
sider the defense relied on, on the hypothesis that McConnell 
had put in a sworn plea, denying the execution of the accep- 
tance by him. 

The testimony shows, that the money sued for went into 
the business, and was used by the firm of D. M. Scott & Co., 
a mercantile partnership, and there is no proof that it was 
ever accounted for, or paid to the owner. This was money 
which, ex «quo et bono, belonged to the insurance company. 
The mercantile firm had no right to, or interestin it. It was 
money had and received by the mercantile partnership for 
the use of the rightful owner, the insurance company. This 
created a legal liability on the partnership, whether McCon- 
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nell knew it or not. He can not retain the money, which 
went into, and was used by the firm. and refuse to account 
for it, on the ground that he was not informed of its use. 
Hogan & Co. v. Reynolds, 8 Ala. 59, and authorities on the 
briefs of counsel. Mercantile partnerships are presumed to 
have authority to borrow money, and each partner is pre- 
sumed to have authority to sign the partnership name to 
paper, commercial or otherwise, in evidence or liquidation of 
the firm’s debts.— Richardson v. French, 4 Mete. (Mass.) 577 ; 
Coll. on Part. (6th Ed.), $ 412. The Cireuit Court erred both 
in the charge given and in the charge refused. 
Reversed and remanded. 


SoMERVILLE, J., not sifting. 


"7 Wilson ¢. Glenn. 
Statutory Real Action in Nature of Ejectment. 


g Eject yl - plaintiff must recover on sti nyth of his own title.—In 
fectment the plaintiff must recover, if at all, upon the strength of his 
vn title, and not on the mere weakness of that of his adversary. 
1.2. Names when prio Posse ssion creates pre siimption of tithe.—Prior pos- 
‘fsession by a plaintiff in ejectment creates a presumption of tithe, which 
ean only be rebutted or overcome by showing title in defendant, or an 
‘Sutstanding title ina third party, or that the plaintiff's tithe was sub- 
itrdinate and permissive, or that the action is barred by the statute of 
i« limintations. 
+ Netine - aa against a mere tre SPHESSE r pe ee ahh Psst xslon suflicie ut.— 
As against a mere trespasser a bare peaceable possession by an actual 
occupant, under claim of ownership, is ordinarily suilicicnt to authorize 
a recovery in ejectment ; and such trespasser can not defend successfully 
by showing an outstanding title, with which he in no way connects him- 
self. 

4. Names adverse PlOxse sion for fen years when suflicie vtto maintain.— 
Possession by a plaintiff in ejectment, and by those under whom he 
claims, which has been open, notorious, adverse, and accompanied 
With uninterrupted claim of ownership for ten vears or more, is sufficient 
to maintain the action as against any outstanding title, whether the de- 
fendant connects himself with it or not, and without regard to color of 
title. 

&. Abandonime nt of POsse ssiou » he thi r anima reve rlenedi, a eptte stion for 
the jury.--Where the possession of the premises is abandoned hy either 
party, the question as to whether they are left animo revertendi, is one 
for the consideration of the jury; but whether such a question arises in 
the case is for the court to determine. 


APPEAL from Coosa Cireuit Court. 
Tried before Hon. Joun HENDERSON. 
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This was a statutory real action in the nature of ejectment 
brought by John T. Glenn against A. T. Wilson and L. M. 
Wilson for the recovery of a quarter section of land, and was 
commenced on the 25th October, 1876. The defendants 
pleaded not guilty, and upon the issue thus made the cause 
was tried. On the trial, as shown by the bill of exceptions, 
the plaintiff examined as a witness one Bradley, who testi- 
fied, in substance, that Samuel Parker was in possession of, 
and cultivated the land sued for until about the year 1856, 
when he died, and his widow, Elizabeth Parker, took posses- 
sion, and continued therein, eumtivating the land until 1861 
or 1262; that about the year 1872, she sold the land to Ed. 
Roberson, who cultivated it for one or two years, and then 
sold it to A. J. Roberson. This witness testified, on cross 
examivation, that Mrs. Parker abandoned the land in 1861 or 
1862, and that “ the fences and buildings were burned down, 
and the land lay out, and no one was in possession of it in 
any way for several years; that in 1866 or 1867, one Calvin 
Thomas was in possession of, and cultivated the land for two 
or three years, when he rented dis place to Ed. Roberson for 
one or two years.” The plaintiff then offered in evidence a 
mortgage purporting to have been executed by A. C. Rober- 
son on the 23d October, 1873, and acknowledged before a jus- 
tice of the peace in the form prescribed by the st statute, con- 
vevying to him the land in controversy, to secure a debt of 
$100.00 which was payable on November Ist, 1874. The de- 
fendants objected to the reading of the mortgage in evidence, 
on the ground “that the same was not prope aly probated or 
acknowledged ” but the court overruled their objection, 
allowed the sot Mod to be read to the jury, and the defen- 
dants excepted. 

The defendants then examined as a witness one Dial Par- 
ker, who testified, in substance, that in 1855 or 1856, Samuel 
Parker, the husband of Elizabeth Parker, cultivated the land 
sued for, but that he moved off the land before his death ; 
that his widow was never in possession in any way, but that 
the land “lay out and no one was in possession thereof from 
1856 or 1857, until after the war, when Calvin Thomas went 
into possession and made thereon three or four crops, and 
then rented his place to Ed. Roberson, who resided on and 
cultivated the same for two or three years; that Calvin 
Thomas then sold the place to Wm. A. Wilson, and that 
Thomas was dead”. ‘The defendants then examined as a wit- 
ness one William A. Wilson, who testified, that “in 1866 or 
1867, Calvin Thomas went into possession of the 40 acres 
sued for along with six other forty-acre tracts, and cultivated 


the land sued for while he lived on the place ; that the houses 
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were not on this land; that in 1870, or 1871, Calvin Thomas 
rented his place to Ed. Roberson, who lived there as a tenant 
of Thomas for two years, perhaps.” ‘The witness did not 
know whether the land sued for was rented to Ed. Roberson 
with Thomas’ other lands, or not. This witness further testified, 
“that while Roberson was (here as a tenant of Thomas, wit- 
ness bought (he pluce from Thomas, and got from Thomas a 
deed to six forties, and was put in possession of the whole 
tract, including the land sued for; that he rented the place 
to Roberson, who was then on it as. Thomas’ tenant for one 
year, and then sold the place to Roberson, and gave him a 
bond for title to six of the forties; that the forty sued for 
was not included in the sale or bond; that after the sale 
Roberson failed to pay for the lands he had bought, and, in 
the year 1874, he gave them up to witness and moved away ; 
that witness received possession of the forty acres sued for 
from Thomas, but has no deed or conveyance of any kind 
thereto ; and that after Roberson failed to pay for the lands 
and turned them over to witness, he gave them to his two 
sons, the defendants, and put them in possession of the forty 
sued for, along with the other lands.” The defendants then 
read in evidence a patent from the government, executed in 
1850, conveying the land sued for to one George Parker. 
The foregoing being substantially all the evidence intro- 
duced on the trial touching the title to the land sued for, the 
court charged the jury, in substance, that the only effect of 
the patent read in evidence, in the absence of proof to the 
contrary, was to show, that the title had passed out of the 
government ; and that if the plaintiff has shown in himself 
and those under whom he holds, possession prior to that of 
the defendants, then the patent would not defeat plaintiff's 
right of recovery in this action, unless the defendants in 
some way can connect themselves with the patent. To this 
charge the defendants excepted, and then asked the follow- 
ing charges: 1. “The plaintiff can not recover upon the 
weakness of the defendants’ title, but must recover, if at all, 
upon the strength of his own title’. 2. “The defendants 
having shown a paramount outstanding legal title in another, 
it is not necessary for the defendants to connect themselves 
with it, to defeat the action of the plaintiff.” 3. “ The pat- 
ent executed to George Parker, read in evidence, is a para- 
mount outstanding title in another, and is a good defense 
against this action, unless the plaintit! shows connection with 
it, or shows that he, or they under whom he claims to hold, 
have been in possession ten years or more”. The court re- 
fused these charges, and the defendants separately excepted. 
A judgment on verdict was rendered for the plaintiff, from 
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which the defendants appealed, and here assign as error the 
rulings of the Circuit Court above noted. 


L. E. Parsons, Jr., for appellants. 
W. D. Beuecer, contra. 
(No briefs came to the hands of the reporter.) 


~ SOMERVILLE, J.—The general and well established ruts 
in cases of ejectment is, that the plaintiff is required to re- 
cover, if at alJ, upon the strength of his own title, and not 
upon the mere weakness of his adversary’s. Brock v. Yongue, 
4 Ala. 584; Tyler on Ejectment, 72. The first charge re- 
quested by defendant was a correet exposition of this princi- 
ple and should have been given. 

But it is equally well settled, that prior possession of the 
premises sued for by any plaintiff in this action, creates a 
presumption of title, which can only be rebutted or counter- 
vailed by showing title in the defendant; or that plaintiff's 
title was subordinate and permissive ; or that the action is 
barred by the statute of limitations of ten years ; or by show- 
ing an outstanding title in a third person.— //ulleit v. Eslava, 
2 Stew. 115; Russell vo Eviin’s Adin’r, 38 Ala. 44; Smoot v. 
Lecatt, 1 Stew. 590 ; Code (1876), $ 3225. As against a mere 
trespasser, however, a bare peaceable possession by an actual 
occupant, under claim of ownership, is ordinarily sufficient 
to authorize a recovery, and such trespasser can not defend 
successfully by showing an outstanding title, with which he 
in no way connects himself —Smoof v. Lecatt, supra; Trial of 
Title to Land (Sedg. & Wait), $§ 718-720. 

Where the possession of the plaintiff, and of those from 
whom he has derived title, has been open, notorious, adverse, 
and accompanied with uninterrupted claim of ownership for 
ten years or more, this would be sufficient to maintain the 
action as against any outstanding title, whether the defen- 
dant connects himself with it or not, and without regard to 
color of title.—S mith v. Roberts, 62 Ala. 83. 

Where the possession of the premises is abandoned by 
either party, the question as to whether they are left animo 
revertendi is one for the consideration of the jury, but whether 
such a question arises in the case is for the court to deter- 
mine.— MeCall v. Pryor, \T Ala. 533. 

As there was some evidence before the jury tending to show 
possession of the land in controversy by the plaintiff and 
those from whom he claimed title, for ten years or more, and 
also evidence from which the jury might have inferred that 

Vou. Lxvit. 




















1880. } OF ALABAMA. 387 


| Thompson v. Parker.) 


defendants and those from whom their possession was derived 
were trespassers, we see no error in the ruling of the court be- 
low, other than the refusal to give the first charge requested. 

There was no error in admitting the mortgage in evidence. 
The acknowledgment was in due form, and taken before a 
justice of the peace, who was authorized by the statute to 
take it. Code (1876), $$ 2155, 2158. 

Reversed and remanded. 


Thompson ve. Parker. 


Bill in Equity by Judgment Creditor to have Deed set aside as 
Fraudulent. 


1. Statute of limitations; its application to suits in equity.—The Code, 
affirming the pre-existing doctrine prevailing in courts of equity in this 
State, expressly declares that the statute of limitatiens shall apply to 
suits commenced by bill in chancery; and the filing of the bill is de- 
elared to be the commencement of the suit (Code of 1876, §§ 3758-9). 

= Same; how taken advantaye of; when waired.—In equity, the ben- 
efit of the statute may be claimed by demurrer, or by plea, or by 
answer; but the bar of the statute is matter of defense, which may be 
invoked or waived, at the election of the parties in whose favor it oper- 
ates. Unless claimed, it is waived; and the court can not, of its own 
motion, apply it as a defense for the benefit of parties who have 
waived it. 


AppEAL from Sumter Chancery Court. 

Heard before Hon. A. W. DmLLarD. 

The bill in this cause was filed on 25th of March, 1880, by 
Rufus K. Thompson and Jerome C. Thompson, judgment 
creditors of Mareus Parker, against him and Sarah E. Par- 
ker, his wife, and Samuel H. Sprott, as trustee under two 
deeds executed by Marcus Parker to him for the benefit of 
Sarah E. Parker, bearing date, and averred in the bill to 
have been executed, one on the 7th of February, 1868, and 
the other on the 5th of March, 1869, for the purpose of hav- 
ing the deeds declared fraudulent and void as against the 
complainants, whose debt is averred to have existed prior to 
the execution thereof; and to have the lands thereby con- 
veyed sold for the satisfaction of their judgment. The de- 
fendants separately demurred to the bill, assigning several 
grounds of demurrer, but failing to claim the benefit of the 
statute of limitations. The cause was submitted on the de- 
murrers, and the chancellor caused a decree to be entered, 
which, after overruling them, proceeded as follows: “It ap- 
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pearing from the facts of the bill, that the deeds impeached 
for fraud were made and recorded, respectively, in February, 
1868, and Mareh, 1869, and that the bill was filed Mareh 25 
1880, more than ten years afier the execution and reeord of 
said deeds; it is ordered, adjudged, and decreed, that said 
bill is wanting in equity, and is hereby dismissed, at the cost 
of the complainants, for which execution may issue.” This 
decree is here assigued as error. 


“Warts & Sons, for appellants. 
SNEDEcoR, CHAPMAN & SMITH, contra. 


(No briefs came to the hands of the reporter.; 


BRICKELL, C. J.—Prior to the Code, the doctrine pre- 
vailing in this State was, that in all eases of concurrent 
jurisdiction, the statute of limitations was as obligatory on 
courts of equity as on courts of law. In all cases of rights 
or demands of exclusive equitable cognizance, courts of 
equity adopted and obeyed them by analogy.—1 Brick. Dig. 
698, $$ 852-3. The Code, affirming this doctrine, declares 
expressly, the filing of the bill is the commencement of suit, 
and that the statute of limitations shall apply to suits com- 
menced by bill in chancery.—Code of 1876, $$ 3758-9. 

In equity, advantage of the statute may be claimed by de- 
murrer, or by plea, or by the answer. When it is relied 
upon, if the case made by the bill is prime facie within the 
statute, and there is any reason for excepting it, the matter 
of the exception should be introduced by an amendment of 
the bill.—1 Brick. Dig 699, $s 859-60. The bar of the stat- 
ute is matter of defense, which may be invoked or waived, 
at the election of the parties in whose favor it operates. If 
not the matter of a piea in courts of law, or appropriately 
suggested as a defense in courts of equity, the presumption 
is that it is waived. Neither court ean, of its own volition, 
apply it as a defense for the benefit of parties who have 
waived it. 

The case made by the bill, it may be, is prima facie within 
the bar of the statute of limitations. ‘The parties entitled to 
the protection of the statute did not assign that as a cause 
of demurrer. They rested their defense wholly on other dis- 
tinct grounds pronounced by the chancellor insufficient. It 
was not within his province to plead the statute for them— 
to interpose a defense they had waived. If they had inter- 


posed the statute as a defense, it may be, the complainants 
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could, by an amendment of the bill, have withdrawn the 
ease from its operation. —Parker v. Jones, 67 Ala, 234. 


Reversed and remanded. 


Edwards v. Dwight. 
Billin Equity to foreclese Mortgage. 


Ss Mor tyage > whe the i di A Secure d by mortgage Can hee nlarq d by parol, 

‘There are two cogent reasons, founded in public poliey, which would 
enuse us to hesitate lone before declaring, that when a mortgage secu- 
rity is executed to secure a debt of detined amount or special descrip- 
tion, parol testimony can be let in to enlarge the amount or to tack to 
the mortgage another and different debt, whether sought to be done un- 
der an alleged contemporancous, or subsequent agreement. The rea- 
sons are, first: Itis of doubtful and dangerous policy to allow parties 
toadd in this way a stipulation toa solemn written contract; second: 
Such practice would un nduls expose the mortgagor to the power and op- 
pression of the mortugagee.”’ But this question is not decided, as the 
proof fails to show tha it any such agreement was made. 

2. Same; poyment.—This being a bill to foreclose a mortgage, and 
the proof showing th: ut the debt secured by the mortzage had been paid, 
the bill was dismissed by this court, without remandiment. 


Arrest from Perry Chancery Court. 
Heard before Hon. CHarLes TURNER. 
The facts are stated in the opinion. 


Jno. F. Vany, for appellant. 
Lapstey & NELSON, contra. 


STONE, J.—The present suit is by Dwight, transferee of 
Wm. T. and Joseph C. Airy, and seeks to foreclose a mort- 
gage on lands, executed by N.S. Edwards and wife, bearing 
date, May 3rd, 1869. ‘The terms of the note are: “On or be- 
fore the first day of October next we promise to pay W. 'T. 
& J. C. Airy or bearer the sum of three hundred and fifty 
dollars, for value received, advances to make a crop the 
present year. {Sigued| N. 8S. Edwards, E. P. Edwards.” 
The mortgage conveys 280 acres of land, some hogs and eat- 
tle, and “cotton, corn and fodder crop, that will be raise ‘d, 
grown or cultivated by us on the said land the present year.” 
The mortgage recites, that the mortgagors are indebted to 
the said payees “in the sum of three hundred and fifty dol- 





ee 














390 * SUPREME COURT Dec. Term, 


{Edwards vy. Dwight.] 


lars, due by note bearing even date with this deed, which 
sum has been advanced to us this day to enable us in the 
cultivation of our crop, and without such advance it would be 
impossible for us to obtain the necessary supplies in order 
to make a crop the present year.” The mortgage contains a 
power to sell the mortgaged property in paymeut of the said 
indebtedness. After stating the transfer of the note, and 
complainant’s ownership of it, the bill charges, that “ the 
said debt and note and mortgage are unpaid, unsatisfied, and 
in full foree and effect, and are all the property of orator.” 
This is the only averment of indebtedness the bill contains. 
The witness for complainant, J. C. Airy, testifies, that “the 
said Edwards did, on or about the 30th day of October, 1869, 

ay to said Airys two hundred and thirty-eight 24-100 dol- 
on on his said account for advances, secured by said note 
and mortgage.” The witness Edwards proves the same thing. 
All the witnesses prove, that about the middle or last of De- 
cember, 1869, Edwards delivered to the Airys two bales of 
the cotton grown on the place, and covered by the mortgage, 
in further payment of said mortgage indebtedness. These 
two bales netted $232.05 dollars. Added to the October 
payment, they amount to $470.29, paid on the mortgage, and 
for advances. The amount of advances actually made to 
Edwards by W. T. & J. C Airy up to October Ist, 1869, was 
$289.62. They made other advances to him up to the 
close of the year 1869, amounting to $125.75 ; aggregate up 
to that time, $415.37. About that time they took up a note 
Edwards owed to Dr. Parker, amounting to $114.80. There 
is an item of interest charged, $9.12; but whether interest 
on the advances, or on the Parker note, is not shown. Fur- 
ther advances were made during the year 1870, and payments 
were made, December 8, 1870, of $186.89, and November 28, 
1871, of $93.44. This left then due from Edwards on ac- 
count $208.79 ; one handred and seventy dollars less than 
the advances claimed to have been made in 1870. On this 
statement of facts, it is manifest that Edwards paid, and 
overpaid during the year 1869, the three hundred and fifty 
dollars secured by the mortgage; and, as we have shown, 
these payments were made, the first expressly, on the mortgage 
debt—so proved by Airy himself—and the last, in cotton 
covered and conveyed by the mortgage, so that, if the mort- 
gage security be limited and confined to the note and sum 
specified in the mortgage, it was paid and discharged in full 
at the close of the year 1869, and there remained no debt se- 
cured by the mortgage. 

It is contended for appellee, and the chancellor seems to 


have so decreed, that when a mortgage of property is made 
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to secure an indebtedness, and the parties agree that the 
mortgage Shall stand as a security for further advauces, such 
agreement mary be proven by parol testimony, aud will be 
upheld as binding between the parties, though inoperative as 
against subsequent bone fide incuibrancers. Some authori- 
ties go almost the length contended for, in their general 
statement of the principle.— Hendrie is v. Robinson, 2 Johns. 
Ch. 283; Binkerhoif ve Marvin, 7 Th. 320; James v. Johnson, 
6 Ib. 417; Shirras v. Cag, T Cranch, 34: ‘Leading Cases in 
Kyguity, note to Marsh v. Lee (Ed. of 1859), 605 et seq. In 
most of these cases, there were peculiar circamst: unces, not 
necessary to be commented on here. In the following cases 
the question arose on bills fled to redeem, wnen it was ruled, 
that the mortgagor should not be allowed to redeem, except 
on payment of all indebtedness.—Lce v. Stone, 5 Gill & 
Johus. L; Walling v. Athen, | MeMul. Eq. (S.C), 1; Joslyn v. 
Wyman, 5 Allen, 62; Robinson v. Williams, 22 N. Y. 380; 
Brows v. Gaffney, 8201 251; Williamson v. Downs, 34 Miss. 
402. These eases rest on the doctrine, that one who seeks 
equity, must do equity. There are cases that hold, that 
after a mortgage has become inoperative by the payment of 
the debt secured, it may be again delivered as a security for 
a further indebtedness, and will be binding on the parties to 
the transaction.—Uuderhill v. Atwater, 22 N. J. Eq. 16. And 
a mortgage may be made to secure a further sum, by an in- 
dorsement to that effect ou the mortgage.— Choteau v. Thomp- 
son, 2 Ohio State, 114. The following cases confine the 
security to the debt and sum provided for in the mortgage, 
and de not allow the provisions to be extended by parol to 
let in other debts; although much latitude is allowed in ex- 
plaining what debts aad liabilities are covered by the security, 
when the mortgage is indefinite or inaccurate in the descrip- 
tion. — Sonya v. Wyman, 5 Allen, 62 ; Kelly ev. Fulconer, 45 N, 
Y. 4 >; Bacon v. Cottrell, 13 Min. 194 ; Johnson U. Anderson, 
30 rd 745; 1 Jones on Mortgages, section 360. In Schiffer 
v. Feagin, 5L Ala. 335, it is said: ‘ When a debtor makes a 
mortgage or assigument as a seeurity for an existing debt, 
the assignment or mortgage not contemplating and provid- 
ing for future debts and advancements, the debtor in the 
making, and the creditor in accepting such mortgage or as- 
sigumeut, can have but one object in view,—the security of 
the existing debt ; and moneys realized from such mortgage 
or assigument must be applied to the payment of that debt, 
to the exclusion of all others.” 

We have alluded hastily to these various rulings of other 
courts, not with a view of announcing definitely our concur- 
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rence with, or dissent from the principles declared in any 
one of the classes. ‘The facts of this case, as we understand 
tiem, do not call for any suchannouncement. There are, how- 
ever, two cogent reasons, founded in publie policy, which 
would cause us to hesitate long before declaring, that when 
u mortgage security is executed to secure a debt of defined 
amount, or special description, parol testimony can be let in 
to enlarge the amount, or to tack to the mortgage another 
and different debt, whether sought to be done under an 
alleged contemporaneous, or subsequent agreement. The 
reasons are, first: Itis of doubtful and dangerous policy to 
allow parties to add in this way a stipulation to a solemn 
written contract. Secon’: Such practice would unduly ex- 
pose the mortgagor to the power and oppression of the mort- 
gagee. But, as we have said, we need not decide these ques- 
tions. This is not a bill by a mortgagor to redeem. It is a 
bill to foreclose. Waiving the question of the want of aver- 
ment iu the bill, that there was an,agreement to place subse- 
quent advancements under the security atforded by the mort- 
gage, we think the proof wholly fails to establish suchagree- 
ment. Evidently, when the cause was submitted to, and de- 
creed by the chancellor, there was no proof of such agree- 
ment; and we think the proof of J. C. Airy before the reg- 
ister, if that could be looked to in support of the equity of 
the bill, contains nothing bu this subject, except inferences 
drawn by him as to the meaning and effect of the mortgage. 
The testimony of Mr. Lapsley may tend to show that Ed- 
wards believed his lands were under a mortgage to secure 
the debt claimed. His belief can not change the interpre- 
tation or legal effect of the mortgage. The chancellor should 
have dismissed complaiuant’s bill. 

The decree of the chancellor is reversed ; and, proceeding 
to render the decree the chancellor should have rendered, it 
is, by this court, decreed that the complainant’s bill be, and 
hereby is dismissed. Let the costs of the appeal and of this 
suit iu the court below and in this court, be paid by the ap- 


pellee. 
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Robbins v. Webb. 


Bill in Equi 1y to enjoin a Use of Lands in Violation of a Cove- 
nant running therewith, 


1. Contracts in restraint of trade: when ralid.—Contracts restraining 
the exercise of any trade, profession or business, are legal, when they 
are confined to a limited locality, not unreasonably large or extensive, 
and there is a fair and reasonable ground for the restriction. 

A When covenant as to use oy land valid.—Where the owner and pro- 
prietor of a public warehouse on a navigable river, conveys a tract of 
land adjoining that on which his warehouse is situated, taking from the 
purchaser a penal bond containing a covenant not to allow or permit a 
warchouse or place for shipping or receiving goods upon the conveyed 
premises, such covenant is not void as against publie policy. 

3. + Corenant hy purchase rasto use of lands: when it runs with the land, 
A covenant by a purchaser of lands, contained in a penal bond exe- 
cuted contemporaneously with the delivery of the deed to him by the 
vendor, by which he binds himself, his personal representative and as- 
signs, ‘not directly or indirectly to permit or allow a warehouse or 
place for the shipping or rece me of goods either upon or through said 
premises,’ runs with the land, and may be enforced by the covenatee, 
his personal representative, heirs or assigns against the covenantor, 
his heirs, and purchasers with notice of the covenant. 

4. Same; pu isdiction 6 of aeourt of equity tor nporee .—A court of equity 
will, on a bill filed by the heirs of the covenantee against a purchaser 
from the covenantor, With notice, restrain by injunction a breach of the 
terms of such a covenant, asserting jurisdiction by an equity in the na- 
ture of specific performance. . 

5. When true dates of written instruments may be shown by parol.— 
Where two instruments relate in part to the same subject matter, being 
operative only from the date of delivery, parol evidence, forthe purpose 
of connecting them together, is admissible to show the true date upon 
which they were executed, although such date may differ from the dates 
appearing on the face of the instruments themselves. 

6. When tivo instruments construed as parts of the same transaction.— 
G. sold a tract of land to M. upon the condition that he and 8. would 
execute to G. a bond binding themselves ‘not directly or indiree tly to per- 
mit or allow a warehouse or place for the shipping or receiving of goods 
either upon or through a designated part of the premises. The bond 
was signed by M. and 8., bearing date February 19th 1859. At the re- 
quest.of M. a deed was executed by G. conveying the land to 8. bear- 
ing date February 26, 1859. Both the bond and deed were delivered on 
the last named date. Held, that the two instruments must be construed 
together as parts of the same transaction, although no reference is made 
in the deed to the bond, and the bond recites that M. had ‘‘bought’’ the 
land. 

7. Same; when par ‘ol evidence adinissible.—In such ease parol evidence 
is admissible to show all the facts and circumstances, not inconsistent 
with the two instruments, surrounding the main fact, which was the sale, 
and connected, or contemporaneous with, or in any manner throwing 
light upon it; and it is not necessary, in order to make these facts and 
circumstances contemporaneous with the sale, within the meaning of 
the law, that they should have occurred or been performed on the same 
day. 
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AppraL from Wileox Chancery Court. 

Heard before Hon. CHar es TURNER. 

The bill in this cause was filed, October 30th, 1879, by 
Sarah S. Robbins and otiers, the appellants, against W. H. 
Webb, the appellee ; and its material averments may be 
summarized as follows: In February, 1859, Robert H. 
Gregg was seized and possessed of a tract of land lving on 
the Alabama river, in Wileox county, on which he had a pub- 
lic landing, known as the “Lower Peach Tree Landing,” and 
Was engaged in the warehouse business, receiving and ship- 
ping merchandise and other commodities. About that time 
one Alexander McLeol applied to him to purchase another 
tract which was owned by him, and which adjoined the tract 
where the landing was situated, and a part of which also 
bordered on the river; but he having been informed that 
McLeod and one Thomas C. Smith intended to erect a public 
warehouse, and to establish a public landing on the tract 
which McLeod desired to parchase, and knowing that such a 
warehouse and landing would greatly injare the value, and de- 
crease the income of his warehouse and landing at Lower 
Peach Tree, refused to sell to MeLeod, unless the latter 
would give him a written obligation binding him and Smith 
not to permit or allow any warehouse or place for shipping 
or receiving goods on a designated part of the land which 
McLeod desired to purchase. McLeod acceded to this, and 
the trade was made with the understanding that such an 
obligation was to be executed. Afterwards, and before the 
trade was consummated, McLeod, in the presence of Smith, 
stated to Gregg that he was purchasing for Smith, and re- 
quested the deed to be made direetly to the latter, which 
was accordingly done. This deed is made an exhibit to the 
bill, is signed by Gregg and wife, is dated, February 20th, 
1859, and conveys the land to Smith in fee simple, without 
any limitations or conditions, and with covenants of warranty. 
In the deed no reference is made to ny obligation or bond 
executed, or to be executed by Smith and McLeod, or either 
of them. The bill also avers the execution of a bond by 
Smith and MeLeod, which is also made an exhibit thereto. 
This bond is signed by Sm'th and McLeod, is dated Febru- 
ary 19, 1859, is in the penal sum of five thousand dollars, to 
be paid to Gregg, and its condition is as follows: “The con- 
dition of this obligation is this, that on this day and date, 
above written, the said Alexander MeLeod has bought of said 
Robert H. Gregg one certain lot of land lying and being on 
the Alabama river,” particularly described, and being part of 
the land conveyed by the deed, “they having agreed with 
= said Gregg, that they will not themselves, nor by their ex- 
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ecutors, administrators or assigns, directly or indirectly, ever 
permit or allow any warehouse or place for ihe shipping or 
receiving of goods either upon or through said premises, and 
that they will always allow said Robert H. Gregg fully and 
unmolestedly to use said premises for the delivery of spars 
and lumber; now, if the said MeLeod and Smith, their exec- 
utors, administrators and assigns do well and truly observe 
these conditions, this obligation shall be null aud void, other- 
wise to be of full force and virtue.” It is not averred in the 
original bill when the boud was delivered, but it is alleged 
that the bond and deed constituted one and the same traus- 
action ; and that Smith had knowledge of, and assented to all 
that McLeod did in and about the trade. 

Gregg died intestate in 1862, and the appellants are his 
only heirs at law, and, as such, the owners of the Lower Peach 
Tree warehouse, landing and property. In 1878, the appellee 
purchased from Smith the land conveyed by Gregg, with full 
knowledge of the bond, its terms and conditions ; and in 1879, 
he caused to be erected on the land described in the bond a 
public warehouse, and was, at the time of the filing of the bill, 
and had been for two months prior thereto, shipping and re- 
ceiving goods, cotton and freights of all kinds upon and 
through said premises, in violation of fhe covenant in the 
bond, thereby damaging the appellants in their Lower Peach 
Tree property. MeLeod died before the filing of the bill, 
leaving no estate, and the insolvency of both Smith and 
McLeod is averred. The prayer of the bill is for an injune- 
tion, restraining the appellee from the further prosecution of 
the warehouse business, and from shipping or receiving goods 
either upon or through said land. 

To the bill the appellee interposed a demurrer, assigning, 
among other grounds, that the bond aud deed have different 
dates, did not refer the one to the other and were separate 
and distinct transactions, and could not be connected by parol 
evidence ; that the covenant in the bond was without consid- 
eration as to Smith and was not binding on him or the ap- 
pellee, as his vendee; and that the covenant was void as 
against public policy. The chancellor sustained the demurrer, 
without prejudice, however, to an injunction which had been 
issued on the filing of the bill, provided the appellants should 
within thirty days present and have allowed such an amend- 
meut to the bi!l as should meet the objections raised by the 
demurrer and sustained in his opinion. Within the time pre- 
scribed by the decree, the appellants presented to the register 
for allowance an amendment to the bill, alleging, in substance, 
that the contract of sale between Gregg and McLeod was not 
consummated in one day, but that negotiations in reference 
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thereto were pending several days; that at an early stage in 
the negotiations, and before he had been requested to exe- 
cute the deed to Smith, Gregg had the bond prepared in order 
to carry out his “determination not to permit a warehouse or 
public landing to be erected on said land”, and that after- 
wards no change was made in its terms or recitals; that 
although the bound and deed bear different dates, they were 
in fact signed, executed and delivered on the same day, to-wit : 
ou February 26th, L859, and as parts of the same transaction, 
To the allowance of the amendment the appellee objected, 
because it did not meet the objections raised by the demurrer 
to the original bill, and did not, for this reason, comply with 
the decree of the court. The register overruled the appel- 
lee’s objections, and allowed the amendment, from which rul- 
ing he appealed to the chancellor. On the hearing of the 
appeal, the ruling of the register was reversed. the order 
allowing the amendment set aside, and a decree entered dis- 
solving the injunction and dismissing the bill. That decree 
is here assigned as error. 


S. J. CumMinas, for appellants. (1). [fatrade was going on 
for a day, a week, or a month, all writings between the par- 
ties during that time, concerning the transaction, would be 
“eontemporaneous.” It is not, therefore, a violation of the 
rule to allow proof that the transaction continued for several 
days, and that both the bond and the conveyance were ex- 
ecuted during the trade or transaction, and each constituted 
a part thereof.—Sewall v. Henry, 9 Ala. 24; Whitehurst v. 
Boyd, 8 Ala. 375; Helman v. Crane, 16 Ala. p. 570, and au- 
thorities cited ; 1 Greenl. Ev. $$ 108-10; 1 Whart. on Ev. 
§ 259; 1 Greenl. Ev. § 283. (2). That parol evidence is ad- 
missible to show that a deed or bond was in fact executed on 
a different day from that stated in it, is undoubted.— J/i/er 
v. Hampton, 37 Ala. 342; Lockett v. Child, 11 Ala. 640. (3). 
All written contracts may be examined in the light of extrin- 
sic and surrounding circumstances. And while it is true, 
that parol evidence can never be introduced to contradict or 
vary the terms of a written contract, yet parol evidence of 
surrounding facts and circumstances may always be intro- 
duced to explain the terms of a written contract, where the 
terms are not in and of themselves sufficiently plain and 
obvious, or where other evidence has already been introdued 
tending to make such terms uncertain.—Simpson v. Kimberlin, 
12 Kansas, 579. See also Fort v. Orndoff, T Heisk. 167; 
McArthur v. McArthur, 5 Hun, 63; Taylor v. Preston, 79 
Penn. St. 436. If, then, it can be shown that the bond and 


deed relate to one and the same transaction and are contem- 
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poraneous ; that no land transaction took place between these 
parties except this one, and that the land referred to ip the 
bond is part of the lands conveyed by the deed, the aver- 
ments of the bill, certainly as amended, are sufficient to allow 
the proof to be made. When made complainants are entitled 
to relief — Hughes v. Wilkinson, 85 Ala. 453; Cowles v. Gar- 
retts Adm’r, 30 Ala. 841; Parish v. Gates, 29 Ala. 254, and 
authorities cited ; Hulman v. Crane, 16 Ala. p. 570. (4). “ The 
reference from one writing to another may be quite indirect, 
or by implication merely.” 4 Phil. on Ev. p.1421. And the 
rule is not to be so interpreted, as to exclude evidence for 
the purpose of applying the terms of the reference. Lh, c.®@ 
& H.’s Notes, p. 1423-4. (5). Contemporaneous writings 
may be construed together, when between the same parties, 
and relate to the same subject-matter, although no reference 
is made to one in the other, as between the parties. 2 Par- 
sons on Con. p. 553. (6). But is it necessary in this case, 
that the writings should be contemporaneous? Smith was 
one of the obligors on the bond, and the appellee is a pur- 
chaser from Smith, with notice. He, therefore, holds under 
Smith, and only gets by Smith’s conveyance what Smith had 
to convey ; and this was the land encumbered with the cove- 
nant in the bond.—CiJes v. Sims, 6 De Gex. M. & G. 1, and 
notes ; 2 Sug. on Ven. p. 596-7; 4 Paige, 510; 11 Paige, : 
414; 17 Wend. 136; 16 Pick. 68. (7). The appellee having 
purchased with notice of the bond, and he, Smith and McLeod 
being jnsolvent, the bill should be entertained to protect the 
appellants from irreparabie injury. High on Inj. ss 1835 
et seq. 


Joun Y. Kivparrick and R. Gamuarp, contra. (1). It is 
admitted, that when two instruments are connected by refer- 
ence, one to the other, they may be considered and censtrued as 
constituting but one transaction. But in this ease that prin- 
ciple can have no application. The bond and deed bear dif- 
ferent dates ; they make no reference, the one to the other ; 
the deed conveys more land than is described in the bond ; 
the bond recites that JZeLeo? bought the land, but the deed 
conveys the land to Smith; the deed to Smith eontains no 
limitation upon, or qualification of the fee, but does contain 
fail covenants of warranty. ‘Wo such instruments executed 
under such circumstances, can not be construed together. 
(2). The covenaut sought to be enforced, being in restriction 
of trade, is contrary to public poliey and void.—Hubbard v. 
Miller, 15 Am. Rep. 153; Nobles v. Bates, 7 Cow. 307 : Pierce v. 
Fuller, 8 Mass. 226; Chappel v. Brockway, 21 Wend. 159 ; 
Mitchell v. Reynolds, 1 Smith’s Lead. Cases, Part 2, p. 641, and 
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note. (3). Webb is under no bond to any one. He received 
an unqualified deed from Smith, and gave to him no bond. 
There can be no equity in the bill as against him. Com- 
plainants’ remedy, if they have any, is against the obligors on 
the bond. If the obligors are insolvent, that is their mis- 
fortune. (4). But we insist, that the complainants are with- 
out remedy, either at law or equity, because the bond was 
personal to Gregg, and was not to him and his heirs ete. 
2 Wash. on Real Pro. 688. 


SOMERVILLE, J.—The main question in this case, a sol- 


Prtion of which determines the equity of complainants’ bill, 


is, whether the two written instruments, the deed and the 
bond, which are made exhibits to the bill, are parts of one 
and the same contract, and, as such, can legally be construed 
together. 

The one is a deed from Gregg to Smith, dated February 
26th, 1859, conveying certain land to the latter in fee simple, 
without condition or limitation. 

The other is a penal bond, dated Febr uary 19, 1259, recit- 
ing that Alexander McLeod had “bought ” a certain tract of 
land from said Gregg, which is shown to be a part of the 
same lands conveyed to Smith. This bond is signed by both 
Smith and McLeod as obligors, and binds each of them, 
their representatives and assigns, “ not directly or indirectly 
to permit or allow a warehouse or place for the shipping or 
receiving of goods either upon or through said premises,’ 
and agreeing to give Gregg “ the free and. unmolested use of 
the premises for the delivery of spars and lumber.” Gregg 

was the proprietor of a warehouse, at or near the same land- 
ing on the Alabama river, situated on land which, on his de- 
cease, descended to the complainants who are his heirs at 
law. 

The appellee, Webb, purchased the land described in the 
bond from Smith, with full notice of the existence and con- 
tents of the bond, and erected thereon a warehouse, and pro- 
ceeded to carry on the business of shipping and receiving 
goods. This bill is filed to enjoin him from coutinuing to 
engage in such business as warehouseman, in alleged viola- 
tion of the covenant of his vendor, Smith, not to do so. 

The deed and the bond may be connected together by pro- 
per averments, we think, without violating the cardinal rule, 
applicable alike to courts of law and equity, with of course 
established exceptions that parol evidence is not admissible 
to contradict, qualify or vary a written instrament. 2 Story 
Kq. Jur. § 1531. These two instruments relate in part sd 


the same subject matter, and, though of different dates, were 
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operative only from the date of delivery. Hence, parol evi- 
dence is admissible to show the true date upon which either 
or both of them were executed, even though different from 
those appearing on the face of the instruments themselves. 
Miller v. Hainplon, 387 Ala, 842. So there is nothing repug- 
nant between the recital of the bond that McLeod had 
“bought,” and the faet of the conveyance of title being made 
to Smith, as a bond for title may have been first made to the 
former, and afterwards a deed absolute to the latter. Ex- 
trinsic evidence would be admissible to show all the facts 
and circumstances, not inconsistent with these instruments, 
surrounding the main fact, which is here the transaction of 
sale, connected or contemporaneous with, or in any manner 
proximately throwing light upon it. Itis not necessary that 
these events, so proved, should have transpired on the same 
day in order to be contemporaneous within the meaning of 
the law. The averments in the bill and proposed amend- 
ment, if true, are sufficient to authorize the two instruments 
to be construed together.—2 Story’s Eq. Jur. § 1531 ; 4 Phil. 
Ev. (C. & H’s Notes), 1421-4 ; 2 Parson’s Cont. (6th Ed.) 553 ; 
1 Whart. Ev. $ 259 ; Holman v. Crane, 16 Ala. 577. 

The contract in question was not void as against the pub-: 
lic policy. Contracts restraining the exercise of any trade, 
profession or business, are legal when there is a fair and rea- 
sonable ground for the restriction, and they are confined to 
a limited locality, not unreasonably large or extensive. 
Mayor v. Pattison, 10 East. 136 ; l Addison on Contr. $ 272; 
Noble v. Bates, 7 Cow. 307. 

A covenant of this character, furthermore, “ runs with the 
land,” and the right to enforce it passes to the personal rep- 
resentative, heirs, and assigns of the covenantee. It is also 
binding on the personal representative, heirs and assigns of 
the covenantor, and aiso upon all purchasers from bim with 
notice of the encumbrance.—Spencer’s Case, 1 Smith Lead. 
Cases, (Hare & Wall.), !40, no/e. 

And a court of chancery will, in such a ease, restrain by 
injunction the breach of the conditions or terms of the cov- 
enant, asserting jurisdiction by an equity in the nature of 
specific performance.— Guerard cv. Dandelet, 32° Md. 561 
(3 Amer. 164); Kemp v. Sober, 1 Sim. (N. 8.) 520; 3 Wait’s 
Act. & Def. 693, § 6. 

The amendment proposed to the bill of complaint should 
have been allowed. 

The chancellor erred in sustaining the demurrer and dis- 
missing the bill. His deeree is reversed, the injunction rein- 
stated and the case remanded. 
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-almer, Adm’r v¢. Steiner & Lobman. 


Attachment by Administrator for Rent accruing after Intestate’s 
Death. 


Re Whe lessor die s, rents afte rivards acerming many he recover d by per- 
sonal representative.—The rule of the common law, that on the death of 
the lessor, rent already accrued passes to his personal representative, 
while rent subsequently accruing follows the reversion, and belongs to 
the heir, has been modified by the statutes, conferring on personal 
representatives power to intercept the descent to the heir, and to take 
the rents accruing, and to rent or sell the lands, when necessary for the 
payment of debts; and when, in the exercise of this statutory power, 
he claims the accruing rents, his right and title to them are the same 
that he has to any other choses in action of the decedent. 

2. Suit by personal representative on demand owing to decedent ; what 
arailable as set-off. —A demand against a decedent held and owned at 
the time of his death, may be set off toa demand owing him, and may 
be interposed to an action by the personal representative on the latter 
demand, although the decedent's estate has been declared insolvent. 

3. Same; when set-off not ajfecte dby statute of nov-claim.—Nine 
months from the declaration of insolvency not having expired when the 
trial was had in a suit by a personal representative on a claim owing 
the decedent, a demand against the decedent set off against such claim, 
is not affected by the statute of non-claim, 


Appeal from Wilcox Cireuit Court. 

Tried before Hon. Joun K. Henry. 

This suit was commenced by attachment on 24th Septem- 
ber, 1878, and was brought by Dabney Palmer, as the admin- 
istrator of the estate of F. M. Finch, deceased, the appellant, 
against the appellees, for the recovery of rents of land owned 
by his intestate, under a contract made with the appellees 
during the intestate’s lifetime, but which became due and 
payable after his death. The appellees, by appropriate 
pleas, offered to set off several demands against the intestate 
held and owned by them at the time of his death, which, in 
the aggregate, exceeded the amount of the claim sued on. 
The appellant demurred to the pleas, aud his demurrer 
having been overruled, he replied, among other things, 
(Ll) that the estate of his intestate was duly declared in- 
solvent by the Probate Court of Wilcox county on 9th De- 
cember, 1878, and the estate was then in process of adminis- 
tration in that court ; (2) that the note declared on was given 
to his intestate for rent of land belonging to him for the 
year 1878, that it was made in December, 1877, about one 


month previous to his death, and fell due in December, 1878, 
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and that suit was commenced on it by the appellant as ad- 
ministrator by attachment before the maturity of the note ; 
and (3) that the claim sued on and the sets-off claimed by 
the appellees were not mutual debts, nor were they due in 
the same right, and that said sets-off should not be allowed 
to the claim sued on, it being for rent “ aceruing partly in 
the lifetime of plaintiff's intestate, and partly since his death.” 
The appellees admitted of record, that said estate had been 
declared insolvent as averred in the first replication, and in- 
terposed a demurrer to the other replications, which was 
sustained by the court. The trial resulted in a verdict and 
judgment for the appellees, from which this appeal was taken. 

The overruling of appellant's demurrer to the pleas of 
set-off, and sustaining the demurrer to his replications, are 
here assigned as error. 


Cocuran & Dawson, for appellant. 
S. J. CUMMING, contra. 


BRICKELL, C. J.—The rule of the common law is, that 
if a lessor dies, rent which has accrued, which is due and 
payable, passes to the executor or administrator; rent sub- 
sequently accruing follows the reversion, and belongs to the 
heir. The rule here is modified by the statutes which confer 
on the personal representative power to intercept the descent 
to the heir, to take rents accruing, and to rent or sell the 
lands, when necessary for the payment of debts.—1 Brick. 
Dig. p. 937, $$ 330-33. When the power is exercised, when 
rent accruing is claimed by the personal representative, he 
has the same right and title to it, which he has to other 
choses in action of the testator or intestate ; he takes it, as 
he would take an ordinary debt contracted in the life of the 
deceased, but falling due after his death. There is no new 
contract or agreement, by which the tenant becomes liable to 
him in his representative capacity for use and occupation ; 
he simply succeeds to the right of his intestate or testator, 
the descent to and right of the heir being intercepted in 
obedience to the purposes of the statute to further the pay- 
ment of debts. 

A demand against a testator or intestate, held and owned 
at the time of his death, is a valid set-off to a demand owing 
him, and may be interposed to an action by his personal 
representative on the latter demand, while the rule is other- 
wise as to a debt contracted with, or subsequently accruing 
to the personal representative.—Perrine v. Warren, 3 Stew. 
151. The sets-off interposed by the pleas, were properly 


(26) 








402 SUPREME COURT (Dec. Term, 


[Lee v. Winston, Adm’r.} 


allowed ; they were of debts of the intestate, held and owned 
by the defendants at the time of his death, and it was in his 
right, on a debt accruing to him, the plaintitfs were suing. 
Nine months from the de el: aration of insolvency had not ex- 
pired when the trial was had, and the v: alidity of the sets-off 
was unaffected, as claimed, by the failure to ‘file them in the 
court of probate. 


Affirmed. 


Lee «. Winston, Adm’r. 
Bill in Equity to Fove lose a JMortyage. 


1. Mortgage of u ‘ife’s statutory 8 parate estate invalid.—A married 
woman can not m: ake a valid mortgage of her statutory separate estate. 

2. VW ife *s statutor 7] separate estate not liable for services rendered hy ar 
attor ney.—Under the law as it existed in the years ISG6-8 (Rev. Code, 

2376), services rendered by an attorney for a married woman concern- 
ing her statutory separate estate, did not fall within the class of articles 
of comfort and support of the household, for which her se parate estate 
was liable. 

Be Attorne 4 hus no lie non his client's Seni for fees. —An attorne V has 
no lien on his client’s lands for services rendered in defending them 
against an effort to charge them with the payment of the debt ot 
another. 


ApPEAL from Sumter Chancery Court. 

Heard before Tuos. W. Coteman, Esquire, special chan- 
ceellor. 

The bill in this cause was filed on 26th Mareh, 1874, by 
William O. Winston, as the administrator of the estate of 
Turner Reavis, deceased, against Susan L. Lee and her hus- 
band, to foreclose a mortgage executed by the defendants on 
12th October, 1866, to Reavis & MeConnico, partners en- 
gaged in the practice of the law, conveying lands belonging 
to Mrs. Lee’s statutory separate estate, to secure two notes 
signed by both husband and wife, for $750 each and payable, 
one in January, 1868, and the othe rin January, 1869. The 
bill avers, that the consideration of the notes secured by the 
mortgage fas professional services rendered the defendants 
by Reavis & Me ‘Connico, which were necessary for the pro- 
tection and preservation of Mrs. Lee's title and interest in 
the lands described in the bill. In another aspect, it is also 
insisted, that the complainant has a lien on the lands inde- 


pendent of the mortgage for the services rendered Mrs. Lee, 
VoL. LXxvutl. 
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which constituted the consideration of the notes. The bill 
avers the death of Mr. McConnico in 1868, and the death of 
Mr. Reavis subsequently thereto, complainant’s appointment 
as administrator of the latter’s estate, and default in the pay- 
meut of the notes. The defendants demurred to the bill, and 
their demurrer having been, overruled, they answered sepa- 
rately, setting up, among other defences, the coverture of 
Mrs. Lee when she executed the notes and mortgage; that 
the lands described in the mortgage constituted a part of her 
statutory separate estate, and the mortgage was, therefore, 
void ; and that the complainant had no lien resulting from 
the character of the services rendered by the mortgagees. 
The testimony tended to show, that Mrs. Lee’s father, after 
her marriage, caused to be purchased for her, and paid for 
a designated part of the lands described in the bill, but, by 
mistake, the deed to the lands was executed to her husband; 
that afterwards an attachment was sued out by creditors of 
her husband and levied on the lands so purchased by her 
father as the property of the husband, and Reavis & McCon- 
nico were employed to file a bill in equity to enjoin the attach- 
ment suit, and to divest the title out of the husband and vest 
it in her. The bill was filed, and the cause thereby made 
was afterwards compromised, and a consent decree entered, 
enjoining the further prosecution of the attachment suit, and 
divesting the title to the lands out of her husband and vest- 
ing it in her. The services rendered in that cause constitu- 
ted the consideration of the notes for the security of which 
the mortgage was executed, 

On the hearing, had upon pleadings and proof, and also 
upon a motion to dismiss the bill for want of equity, the 
special chancellor denied the complainant relief under the 
mortgage, but held that he had a lien on the lands about 
which the litigation was had with Mr. Lee’s creditors, for the 
services rendered Mrs. Lee by Reavis & MeConnico therein, 
and caused a decree to be entered accordingly. That decree 
is here assigned as error. 


Sairu & Coss, for appellant. 

Tuos. B. Wermore, contra. 

(No briefs came to the hands of the reporter.) 

STONE, J.--That a married woman can not make a valid 
mortgage of her statutory separate estate, has been too often 


decided by this court to require further argument.— Gilbert 
v. Dupree, 63 Ala. 331; O°’ Connor v. Chamberlain, 59 Ala. 431; 
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Eskridge v. Ditmars, 51 Ala. 245 ; Ridley & Wife v. Hereford & 
Timberlake, 66 Ala. 261. 

We think it equally clear, that services rendered by an at- 
torney for a married woman, concerning her statutory 
separate estate, at the time these services were rendered— 
1866 to 1868—did not fall within the class of articles of com- 
fort and support of the household, for which the separate 
estate of the wife is liable, nuder section 2711 of the Code of 
1876. Authorities supra, and Wilburn v. MeCalley, 63 Ala. 
436; Thames v. Rembert, Ib, 561; Lee v. Tannenbaum, 
62 Ala. 501. 

It is contended for appellee, and was so ruled by the 
special chancellor, that the complainant was entitled to the 
relief he prayed, ‘because his intestate rendered services as 
solicitor in saving and preserving Mrs. Lee’s title to lands, 
her statutory se parate estate; and that under the present 
bill he has a lien on the lands thus saved, for the value of 
the services rendered. The distinguished Chancellor Cooper 
of Tenuessee so ruled in Brown v. Bighey, 3 Tenn. Ch. Rep. 
618; but we do not feel at liberty to follow that decision. 
In Humphrey v. Browning, 46 Il. 476, is found a very careful 
and able opinion by Brerse, C. J., holding the eontrary doc- 
trine, and we think his argument can not be answered.—See, 
also, Smalley v. Clark, 22 Verm. 598; Hanger v. Fowler, 
20 Ark. 667 ; Cozzens v. Whitney, 3 R. 1. 79. There are many 
cases which hold av attorney has a lien on a judgment reeoy- 
ered through his services, for his proper compensation there- 
for. Warf ld v. Campbell, 38 Ala. 527. 1s a ease of that class, 
and many others might be added. The principle on which 
these cases rest is carefully considered in Humphrey v. — 
ing, supra. In the later ec: ise of Ler parte Lehman, Dury & Ce 
59 Ala. 631, a statute of this State was so interpreted, - to 
change somewhat the common law principle, which was held 
to govern Warfield v. Camphell. But the present was not a 
case of judgment recovered, payable in money, which, when 
collected, may, and ordinarily does, pass through the hands 
of the attorney. It arose out of a defensive proceeding, 
which protected Mrs. Lee’s lands against an attempt to 
charge them with a debt. We hold the attorney acquired no 
lien on the lands. 

Reversed, and decree here rendered dismissing complain- 
ant’s bill. Let the costs of the suit, and of the appeal in the 
chancery court and in this court be paid by the appellee. 
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Williams «. Williams. 
Petition in Probate Court Jor Dower. 


Es Lif insuranee > statutory seporate estate of the wife .—The title to a 
poliey of insurance, which was taken out by the husband on his life in 
the name of the wife as the sole beneficiary, and which did not, by its 
terms, exclude the husbands’s marital rights, vested in her, as her stat- 
ntory separate estate, at the time the policy was delivered. 

2 Dower: when barred hy statutory separate estate of the wife.—Such 
policy of insurance having been kept alive during the life of the hus- 
band, the wife after his death collected from the insurance company issu- 
ing it, the amount insvred thereby which exceeded the value of her 
dower interest an distributive share in his estate; Aedd, that under the 
statute (Code of 1876, 99 2715-16), she was thereby barred of dower. 


ApprEAL from Dallas Probate Court. 

Tried before Hon. P. G. Woop. 

To the statement of facts contained in the opinion it may 
be added, that it was shown on the.trial of the petition in the 
court below, that the petitioner had no knowledge or infor- 
mation of the existence of the policy of insurance, which is 
set up as a defense to the petition, until after her husband’s 
death, when the policy and the receipts of the insurance com- 
pany for the annual premiums thereon were found among his 
papers ; that she never paid any thing on or for the policy in 
the way of premiums or otherwise, and that after her hus- 
band’s death she collected the amount insured by the policy 
from the company issuing it, and the amount so collected ex- 
ceeded the value of her dower interest and distributive share 
in his estate. 

Dower was denied to the petitioner, and her petition was 
dismissed by the decree of the Probate Court; and that 
decree is here assigned as error. 


T. B. Roy, for appellant. 

Pertus, Dawson & TILLMAN, contra. 

(No briefs came to the hands of the reporter.) 
SOMERVILLE, J.—This is an application, filed in the 


Probate Court of Dallas county by Mrs. Clara H. Williams, 
claiming dower in the lands of her late husband, M. J. Wil- 
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liams. It is defended on the ground that the petitioner had 
received the proceeds of a life policy of insurance for $10,000, 
on the life of her said husband, taken out by him during cov- 
erture for her benefit. It is claimed that this was her statu- 
tory separate estate, and that it was equal to, or greater in 
value than her dower interest and distributive share in her 
husband’s estate ; and that, for this reason, she is barred of her 
dower under the provisions of sections 2715 and 2716 of the 
Code of 1876, or, as they then stood, sections 2380-81 of the 
Revised Code of 1867. 

The main question presented for decision is, whether this 
policy was the statutory separate estate of the wife. 

It was taken out in her name as sole beneficiary, and it 
was, therefore, her property, the title vesting in her at the 
time the policy was issued and delivered.—Drake v. Stone, 
et al. 58 Ala. 133 ; Continental Ins. Co. v. Webb, Adm’r, 54 Ala. 
688 ; Bliss on Life Ins. § 317. 

There are no words used anywhere indicating an intention 
to exclude the marital rights of the husband, so as to impress 
upon this property the characteristic features of an equitable 
separate estate. The fact that the wife’s right of enjoyment 
is postponed, by the very terms of the policy, until the hus- 
band’s death, in no manner affects the question. We do not, 
therefore, think the proposition can be successfully main- 
tained, that the policy in question was an equitable separate 
estate, as opposed to one created by statute.—Short v. Battle, 
52 Ala. 456; Cannon v. Turner, 32 Ala. 483. 

It not being the former, it must, of necessity, be the latter, 
whether acquired by gift, grant, inheritance, devise, or other 
manner.—Const. 1875, Art. 10, § 6; Code, 1876, § 2705. 

This case does not come within the operation of We Willan, 
Adm’r, v. Peacock, 57 Ala. 127. The principle announced 
there is to be confined to cases where a conveyance is made 
by the husband directly to the wife, and does no: embrace 
those where the title to property is derived immediately 
from a third person. 

Affirmed. 
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Steed +. McIntyre. 
Assumpsit for Work aul Labor. 


1. Amendments; when alowable.—The only limitation on the right to 
amend a complaint in an action at law, is, that there can not be an entire 
change of parties, or the intreduction of a new cause of action. The 
want of proper parties, or the misjoinder of either plaintiffs or defen- 
dants, may be cured by amendment; and any and al] misdescriptions of 
the contract declared on may also be cured by an amendment at any 
time While the cause is in progress. 

2. Non-joinder of parties; how taken advantage of ot common law.—lt 
at common law, in actions es coufractu, it appeared at any stage of the 
eause, that there was a non-joinder of parties plaintiff, the objection 
eould be taken, and was fatal; but as to defendants the rule was dif- 
ferent—the omission of a joint contractor being pleadable only in abate- 
ment, unless itappeared on the face of the plaintiff's pleading, that the 
joint contractor was omitted, and was in life, when the defendant could 
avail himself of the objection by demurrer, motion in arrest of judg- 
ment, or on error. 

2D. Sanu bs nou-jotnde r of partie s de fi ndant in actions er contract ander 
the statute. no ground of hj ction.—It is not consistent with the spirit or 
policy of the statutes of this State, framed with{the view of conferring on 
a plaintiff the right to maintain suits at law against any or all who may 
be liabte to him on a contract, joint or several, to entertain in any form 
the objection, that there was a non-joinder of parties defendant. 


ApPEaL from Clay Cireuit Court. 

Tried before Hon. Gro. H. Crate. 

This was an action of assumpsit, brought by James McIn- 
tyre, the appellee, against Alexander M. Steed and John L. 
Seay, the appellants, for work and labor done by the appellee 
at the instance and request of the appellauts. On the trial it 
was disclosed, that the appellee was employed jointly by the 
anpellants, and E. A. Crandall and Samuel M. McCollough, 
Thereupon the court allowed the appellee, against the ap- 
pellant’s objection, to file an amendment to his complaint 
alleging, in substance, that the contract of employment was 
made by the appellants jointly with Crandall and MecCol- 
lough, and the appellants excepted. The appellants de- 
murred to the complaint as amended, on the ground that it 
set out a joint cause of action against the appellants, and 
Crandall and McCollough, and that Crandall and McCollough 
were not joined as defendauts in the suit. The court over- 
ruled the demurrer, and the cause was tried upon the plea of 
the general issue; and the trial resulted in a verdict and 
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judgment for the appellee. The rulings of the Cireuit Court 
above noted are here assigned as error. 


Jxo. T. HEFLIN, for the appellants. 
Braprorp & BrapForD, contra. 
(No briefs came to the hands of the reporter.) 


BRICKELL C. J.—The single limitation on the right to 
amend a complaint in an action at law, is, that there can 
not be an entire change of parties, plaintiffs or defendants, 
or the introduction of an entirely new cause of action. The 
want of proper parties, plaintiff or defendant, or the misjoin- 
der of either plaintiffs or defendants, may be cured by amend- 
ment. Any and all misdescriptions of the contract may also 
be cured by an amendment at any time, while the cause is in 
progress.—Code of 1876, $ 5156. Ths original complaint was 
founded on a contract averred to have been made by the de- 
fendants, Steed and Seay. The amendment, averring that the 
contract was made by the defendants jointly with Crandall 
and McCollough, merely cured its misdescription in the origi- 
nal complaint, and was properly allowed.—I Brick. Dig. 76, 
$98; Long v. Patterson , 51 Ala, 414. 

At common law, if in actions ex confractu it appeared at 
any stage of the cause, that there was a non-joinder of par- 
ties plaintiff, the objection could be taken, and was fatal. As 
to defendants the rule was different—the omission of a joint 
contractor was pleadable only in abatement.—Chit. Pl. (16 
Am. Ed.),53; 1 Brick. Dig. 6,$92. In Jones v. Pitcher, 3 Stew. 
& Port. 159, it was said: “ This rule of practice is evidently 
most salutary ; it avoids the danger of defeat in many actions 
for the same cause, and for the waut of information very often 
possessed by the defendants alone. By the reasonable requi- 
sition that, if they wi!l except to the non-joinder of others, as 
defendants, they shall do so by plea in abatement, thereby dis- 
closing their knowledge of the persons jointly liable with 
them ; the plaintiff need be exposed to but one defeat, and 
more summary justice can be done.” If, however, on the face 
of the pleading of the plaintiff it appeared that the joint con- 
tractors omitted were in life, the defendant could, at com- 
mon law, avail himself of the objection by demurrer, motion 
in arrest of judgment, or on error.-—1 Chit. Pl. 54. It does 
not appear on the face of the amended complaint, that the 
joint contractors omitted were in life, though the fact may 
have been shown in evidence. The fact resting in extrinsic 


evidence, a plea in-abatement was the only appropriate 
VoL. LXVIn. 
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mode of taking advantage of the omission. But it would not 

be consistent with the spirit or policy of our statutes framed 

with the view of conferring on a plaintiff the right to main- 

tain suits at law against any or all who may be liable to him 

on a contract, joint or several, now to entertain the objection, 

if made in any form.—.VcKee v. Griffin, 60 Ala. 427. 
Aflirmed. 


Powers ¢. llarris. 


Trover for Conversion of Lumber used in Construction of 


Houses. 


1, Lumber used in construction of houses : when a chattel.—The prima 
Jace intendment is, that houses and the lumber out of which they are 
constructed constitute part of the realty; but where one builds a house 
on the lands of another with an express agreement between them, that 
the builder reserves the ownership of the house’ with the right to use 
and remove or dispose of it, the house does not become part of the 
realty, but remains a chattel, and trover can be maintained for the con 
version of the lumber used in the construction thereof. 

2. Same: admissibility of evidence —Where the plaintiff in an action 
of trover brought against the owner of a tract of land, for the conversion 
of lumber used in the construction of a house thereon, claims under a 
sale by the builder of the house, alleged to have been made by the au- 
thority and consent of the defendant, a question propounded to the 
defendant on his own behalf, calling for what he said, and what au- 
thority he gave to the builder prior to his sale to the plaintiff about the 
sile of the lumber in the house, bears on the ownership of the builder, 
and his right to sell the lumber, and it is error to refuse to permit the 
question to be answered, although the plaintiff was not present. 
>. Naine: when owner of land is estoppn d from di nying tith .—Where 
the plaintiff in an action of trover brought against the owner of lands for 
the conversion of lumber used in building a house thereon, claimed un- 
der asale by the builder, and before purchasing he inquired of the de- 
fendant as to the builder’s right to sell, and was informed by him that 
the builder had authority to sell the Jumber, and thereupon he pur- 
chased it, this amounts to an estoppel, and, unexplained, vested title in 
the plaintiff, and will support the action. 


ArpraL from Hale Cireuit Court. 

Tried before Hon. Gro. H. Crata. 

The appellee brought this action against the appellant, to 
recover damages for the alleged conversion of certain lumber 
which was used in the construction of three houses on cer- 
tain lands belonging to a decedent’s estate, on which the ap- 
pellant was, and had been for several years “ the manager 
and copartner in planting.’ The complaint contains three 
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counts, two in trover and one in case. It is not necessary to 
a report of the cause, that the averments of the special 
count in case should be set out. On the trial, had upon the 
plea of the general issue, the evidence tended to show, that 
one M. G. Kennedy, with the appellant’s consent, erected 
three houses on said lands, which after he had occupied for 
some time, he sold to the appellee, executing to him a bill of 
sale therefor ; and that Kennedy purchased from the appel- 
lant, who owned and operated a saw mill, a portion of the 
lumber used in the construction of the houses. The evi- 
dence on behalf of the appellee tended to show that Ken- 
nedy erected three houses, with the understanding and agree- 
ment with the appellant, that the houses should remain his 
property, and that he reserved the right to remove and dis- 
pose of the lumber, or the greater part thereof, when he de- 
sired to do so; and that the appellee, before purchasing 
from Kennedy, went to the appellant and inquired of him as 
to the nght of Kennedy to sell the lumber, and was informed 
by him that Kennedy did have the right and authority to sell 
the lumber, or a designated part thereof. But the evidence 
on behalf of the appellant was in conflict with that of the 
appellee on both these points. The appellant was examined 
as a witness on his own behalf, and was asked: “What he 
said to, and what authority he gave to said Kennedy, prior 
to his sale to plaintiff, about the sale of the lumber in the 
houses.” The appellee objected to this question, on the 
ground that he was not present at the time inquired about ; 
and the court sustained his objection, refused to allow the 
appellant to answer the question, and he excepted. The ap- 
pellee recovered a judgment from which this appeal was sued 
out. 

The ruling of the Cireuit Court above noted is one of the 
errors here assigned. 


CoLeMAN & Seay, for appellant. 
James E. Wes», contra. 
(No briefs came to the hands of the reporter.) 


STONE, J.—When this case was before us at a former 
term—57 Ala. 139—we said: ‘“ Houses, as a general rule, 
are part of the freehold, and pass or descend with the land. 
The prima facie intendment is that they are part of the realty ; 
and if there be no proof to take the case without the gene- 
ral rule, they are part and parcel of the land, and whoever 


owns the land owns the houses standing thereon.” The 
VoL. LXvuL. 
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lumber for the conversion of which this action was brought, 
being part and parcel of a house or houses, and having been 
employed therein, in their erection, it was incumbent on 
plaintiff to prove it was but a chattel, and not part of the 
freehold.— Veigs’ Appeal ,26 Peun. St. 28; Hill v. Sewald, 53 
Penn. St. 271 ; Ottumwa, W. M. Co. v. Hawley, 24 Amer. Rep. 
719; Hunt v. B.S. 1. Co. 837 Mass. 279; Holland v. Hodgson, 
7 L. R. Com. Pl. 328; Note 1, Hliwes v.. Mawe, 2 Sm. Lead. 
Cases, (7th Ed.) 200. 

This depended on the agreement Kennedy had made with 
Powers and the authority the latter had given him. It was 
part of the derivative title Harris set up in this action. Un- 
less it was shown that by the consent and agreement of 
Powers, Kennedy reserved the ownership of the houses, with 
the right to use and remove or dispose of them, they were 
part of the realty, and could not be the foundation of an ac- 
tion of trover. If, however, such wasthe agreement, then 
the houses, with the lumber, were but chattels, and trover 
could be maintained for their conversion. As bearing on 
the question of Kennedy’s power over the houses, and his 
right to sell them, Powers was asked, ‘“ What he said to, and 
what authority he gave to said Kennedy, prior to his sale to 
plaintiff, about the sale of the lumber in the houses.” The 
Cireuit Court erred in not allowing this question to be an- 
swered. 

As we understand the case made by this record, plaintiff 
based his right to recover on two grounds: First, the alleged, 
original agreemert that the houses should remain Kennedy’s 
property, with the right to remove the lumber, or the sawed 
lumber he had purchased from Powers. The testimony re- 
jected bears on this phase, of the contention. The second 
ground on which a recovery was claimed, was that before 
purchasing, Harris inquired of Powers as to Kennedy’s right 
to sell, was informed by him that Kennedy did have author- 
ity to sell the lumber, or, some designated part of it, and 
that thereupon he purchased and paid for it. If this be 
true, it amounts to an estoppel, and, unexplained, vested 
title in Harris, tothe extent Powers had admitted Kennedy’s 
right to sell. The testimony bearing on each of these issues 
was in conflict, and it was necessary the jury should pass 
upon it. We can not know on which issue they founded 
their verdict, and hence, can not affirm that the exclusion of 
the evidence noted above did no injury. There are other 
questions raised in this record, but wedo not consider them 
well taken. 

Reversed and remanded. 
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Woodruff ¢«. Winston, adm’r, &e. 
Contest of Claim filed against Insolvent Estate. 


1. Statement of claim filed.—When a demand is filed as a claim 
against an insolvent estate, it is sutlicient if the statement, taken in 
connection with the accompanying atlidavit, shows a prima facie exist- 
ing liability on the part of the estate to the person in whose favor the 
claim is asserted. 

2. Veritication of claim; objections to.—An objection to the sufliciency 
of the atlidavit verifying a claim can not be raised for the first time in 
this court, since the claimant wouid thereby be deprived of the right 
and opportunity to cure the defect by amen lment. 

3. Time of filing claim; objections to.—When a claim against an in- 
solvent estate is contested, but no objection is raised in the Probate 
Court to the time within which it was filed, the objection can not be 
raised in this court, to prevent a reversal of the judgment rejecting the 
claim, that the record does not show it was filed Within nine months 
after the declaration of insolvency. 

4. Statute of limitations as bar to elain., —If the statute of limitations 
is available as a bar to a claim filed against an insolvent estate, the con- 
testant must show that, after the maturity of the debt, the statutory bar 
Was complete before the claim was tiled; and when that does not ap- 
pear to have been done, the statute can not be invoked in this court, in 
support of an erroneous decree rejecting the claim. 

5. Proof of contested claim.—When a claim tiled against an insolvent 
estate is contested on grounds denying the existence of the asserted 
liability, the burden of proof is on the claimant, and his aflidavit verify- 
ing the claim is not evidence of the liability; but positive certainty in 
the proof is not required, it being sutticient if the evidence, direct and 
circumstantial, a satisfies the mind of the existence of facts 
constituting the indebtedness or liability claimed. 

6. Same; > liability of pure haser of property at sher: 1 i x sale.—A ¢ —e 
against the insolvent estate of the deceased purehi ser of property at : 
sheriff’s sale under execution, for the amount of his purchases, is sutli- 
ciently proved by the memorandum of the sale, in the handwriting oft 
the sheriff’s clerk, stating the different articles bought by him, with 
the price of each; and an indorsement thereon by the purchaser, on 
subsequent presentment to him, to the effect that it was his purchases 
at the sale. The fact that he did not take possession of the property 
knocked down to him, as shown by the memorandum, is immaterial, 
when it is shown that he intended his purchases for the benefit of the 
wife of the defendant in execution; and the price of real estate, included 
in his purchases, is recoverable equally with the price of personal prop- 
erty, when the statute of frauds is not invoked by plea or objection. 

7. Admissibility of party’s own rnb —A party’s own declara- 
tions, made in the absence of his adversary, are not competent evidence 
for him; nor can he qualify or control declarations or admissions made 
at one time, by proof of counter declarations made at a subsequent time, 


APPEAL from the Probate Court of Sumter. 


In the matter of the insolvent estate of Turner Reavis, de- 
VoL, Lxviit. 

















1880.] OF ALABAMA. 413 


| Woodruff y. Winston.] 


ceased, on the trial of a contest as to the validity of a claim 
filed against said estate, in the name of “J. A. Mooring, 
trustee.” The record doves not show when said Reavis died, 
nor when his estate was declared insolvent. The claim was 
filed on,the 17th Mareh, 1874, and was thus described in its 
entry on the book of claims in the office of the probate judge : 
“ Date—January 13, 14, 15, 1868. Description of claim—Ac- 
count MeMahows sale. Ou whose account filed—Jonathan 
Bliss. To whom payable —/. A. Mooring, trustem When 
due—ZJn a reasonable time afler sale. Amount— $1,696.60.” 
The claim itself, as filed, was in these words: “T. Reavis 
bo’t at sheriff's sale, Jan. 13, 14, 15, 1868, made upon execu- 
tions in favor of J. Bliss, J. A. Mooring (trustee), Vande- 
grafle (2), Dan. G. Renecher, and Amos Travis vs. T. D. Bell 
and R. G. MeMahon, one or both; on his agreement to pay 
for the same, at the prices set down, within a reasonable time 
thereafter, either to the then sheriff, or to the said Mooring, as 
trustee for said creditors, to-wit :” specifying a “ frame house, 
subject to 8°00 exemption to Bell, 37.10; brick-yard west of 
town, $31.25; piano, *100;” horses, mules, wagon, buggy, &e., 
with the price of each annexed ; in all aggregating $1,696.60. 
Appended to this claim was an affidavit by J. bliss, made 
before a justice of the peace, ov the 8th June, 1873, to this 
effect : “that Turner Reavis, deceased, at the dates above 
named, and at the sale named (usually called the McMahon 
sale), bid off the said several articles above, at the price 
above, on an agreement to pay for them, in some reasonable 
time. then ensuing, either to the then sheriff making the sale, 
or to said James Mooring, as trustee for said execution 
creditors ; and that I have personal knowledge of the same.” 
Another affidavit by said Bliss, taken and subscribed before 
the judge of probate on the 17th March, 1874, was also ap- 
pended to said claim, stating “that said Reavis did not pay 
for the same in his life-time, and that the same is justly due 
from his estate.” 

The administrator of the insolvent estate, contesting the 
ralidity of this claim, filed the following objections to its 
allowance: “Said estate does not owe said claim. It is not 
& proper charge against said estate. It is not properly 
proven. Said account is barred by the statute of limitations 
of three years ; also, of six years. Said trustee is dead, and 
there is no one to represent said claim. Said sale, at which 
said purchase was made, was illegal. Said sale was not com- 
pleted ; no part of the purchase and property Was ever de- 
livered, and no title made to him.” The reeord does not 
show when these objections were filed. 

When the case was called for trial, the administrator ob- 
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jected to proceeding with it, and to the rendition of any 
judgment on the claim, on account of the death of said 
Mooring, which was proved to have occurred in July, 1874 ; 
but it being shown that Z. W. Woodruff had been appointed 
the successor of said Mooring as trustee, the court.allowed 
him to be substituted as claimant, and to prosecute the claim 
in his name as trustee. The trust referred to, as shown by 
the evidence adduced on this motion, originated in this way : 
Several executions, issued on judgments against R. G. Me- 
Mahon and T. D. Bell, one or both, were levied by the sheriff 
on several tracts of land, and on various articles of personal 
property ; some of which were claimed by said Bell as ex- 
empt, some by said McMahon, and some by his wife, Mrs. E. 
R. McMahon, as her statutory separate estate. Prior to the 
sale under the executions, but on what day the record does 
not show, all the parties in interest entered into a written 
agreement, by which it was stipulated “that said James A. 
Mooring shall buy in at said sale any and all property which 
shall not sell for a fair and reasonable price, and hold it as 
trustee under this agreement, and shall rent out the property 

urchased, on such terms as he shall think best, until favora- 
ble opportunities occur to sell it for reasonably fair prices ; 
that lf shall apply three-fourths of the rents towards the 
payment of the amounts that shall be due on said judgments 
ratably, and shall pay the other fourth to Mrs. E. KR. Me- 
Mahon, if living, and te her children if she shall be dead ; 
and the proceeds of the sale of any of said property shall 
also be applied by said Mooring towards the payment of said 
judgments ratably.” It was provided, also, that in the event 
of the death or resignation of said Mooring, the parties in 
interest should have power to choose another trustee, and 
that the trust should be closed within three years. 

The claimant offered in evidence a “ statement of account” 
against Reavis, showing the articles bought by him at the 
sale, with the price of each, aggregating $1,724.70; indorsed 
on which, in the handwriting of said Reavis, were these 
words: “ Reavis’ purchases at Bell & MeMahoun’s sale.” This 
statement was in the handwriting of said R. G. McMahon, 
who testified in reference to it, as a witness for the claimant, 
“that said Mooring, the trustee, a few days after the sale, 
got after Judge Reavis to pay for said articles ; that he, wit- 
ness, at the request of said Reavis, made off the statement of 
articles bought by him, carried it to his office, and laid it on 
the table before him ; and that this statement was afterwards 
returned to him, with the indorsement on it in the hand- 
writing of said Reavis, who was the attorney for witness and 


his wife.” The claimant introduced, also, the original ac- 
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count of the sale, as made at the time by the deputy-sheriff, 
who was proved to be dead. It was proved that this ‘ ac- 
count of sales,” or inventory, was made out by said R. G. 
MeMahon, a few days before the sale, as a matter of conven- 
ience, the names of the purchasers, with t!e price of each 
article or piece of property, being written by said Mooring, 
who acted as the clerk of the deputy-sheriff at the sale. The 
articles charged to Reavis in this statement, and the price of 
each, corresponded with the claim filed in this case; with the 
exception of a wagon and cart, which were not included in 
the claim, but which were taken away, after the sale, by 
tenants of Reavis; and these were the only articles which 
were proved to have been removed, or to have gone into the 
possession of Reavis after the sale. 

C. J. McMahon testified, as a witness for the claimant, 
“that Reavis asked him, after the sale, to go with him to R. 
G. MeMahon’s wife, and he aecompanied him; that Reavis 
told her he had bought the property for her, and afterwards 
spoke, in the same conversation, of having bought the prop- 
erty for the benefit of herself and her children, and that 
Mrs. MeMahon expressed her thanks to him therefor.” This 
witness testified, also, that Reavis never took possession of 
any of the property knocked down to him; and R. G. Me- 
Mahon testified, that the cart and wagon “weut into the 
possession of two of the tepants on Reavis’ place, but the 
other things were not taken away, remaining there on the 
premises for witness’ wife.” The original account of sales, 
as kept by the deputy-sheriff and his clerk, showed that 
Mooring was the largest purchaser at the sale, but neither 
he nor Reavis made any cash payments, though cash pay- 
ments were made by other purchasers amounting to over 3823. 
* The administrator and contesting creditors introduced W. 
M. Lambeth as a witness, and asked him, if he had heard 
Judge Reavis, at any time, say anything about this purchase 
at said sale ; and if so, what he said.” The court overruled 
an objection to this question, and the witness answered, 
“that said Reavis told him in his office, some time in 1871, 
that he bought the property at said sale for Mrs. MeMahon, 
‘and that they had the money and were to pay him for it ; 
and he further stated, in answer to a question by the attorney 
for said administrator and contesting creditors, that he meant 
by dim Mooring.” To the admission of this evidence an ex- 
ception was reserved by the claimant. 

On all the evidence adduced, which the bill of exceptions 
purports to set out in full, the court rejected the claim; to 
which ruling and judgment the claimant excepted, and he 
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here assigns it as error, with the several rulings on evidence 
to which he reserved exceptions. 


SNeDECOR & CockreELL, and T. B. Wermone, for appellant. 


BRICKELL, C. J.—The elaim, or rather the statement of 
it, filed in the Court of Probate, taken in connection with the 
affidavit accompanying and verifying it, indicates very clearly 
the nature of the demand—an account for property pur- 
chased by the intestate in his life, and that it was due and 
payable to Mooring as trustee. Whatever may be the form 
or evidence of claim filed in the Court of Probate, as a claim 
against an insolvent estate, it is sufticient, if, taken in con- 
nection with the affidavits verifying it, a prima fucie existing 
liability to the party on whose behalf it is asserted is shown. 
Thornton v. Moore, 61 Ala. 347. 

If the affidavit, verifying the claim, is in any respect de- 
fective, objection to it cannot be made for the first time in 
this court. In the Court of Probate, an insufficient or de- 
fective verification may be cured by amendment, at any time 
before final decree ; and of the opportunity of amendment 
the claimant cannot be deprived, by withholding the objec- 
tion until after final decree. Nor was there any objection as 
to the time of filing the claim made in the Court of Probate ; 
and it is too late in this court to urge that it was not filed 
within the time appointed after the decree of insolvency. 
The objection could have been obviated in the Court of Pro- 
bate, if it had been there made, by proof of the time of filing. 

If the statute of limitations could be made available as a 
defense, it was incumbent on the contestant to show that 
more than six years had elapsed, after the maturity of the 
debt, before it was filed in the Court of Probate. That does 
not appear to have been shown, and the statute cannot now 
be invoked to support the judgment of the Court of Probate. 

The controversy in the Court of Probate was limited to the 
existence of the liability of the intestate, asserted by the 
claimant. On this contest, the burden of proof was on the 
claimant, and of the existence of the liability the affidavit 
verifying the claim was not evidence. The purpose of the 
affidavit is not evidence to establish a disputed claim, but 
the prevention of the preferring simulated claims to the pre- 
judice of bona fide ereditors.— Brasher v. Lyle, 13 Ala. 524; 
Askew v. Weissinger, 6 Ala. 907. The evidence seems to us 
to establish the claim, so far as it relates to the personal 
property, very satisfactorily. The fact of Reavis’ purchases 
of it at the sale made by the deputy-sheriff, under the super- 
intendence of the trustee, Mooring, and at the prices stated, 
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cannot be matter of doubt. That he never took actual pos- 
session of the property, is not important. He did not intend 
that it should come to his possession, but that it should 
remain in the possession of Mrs. McMahon, for whom he 
made the purchases. The indorsement made by him on the 
account, “ Reavis’ purchases at Bell & McMahon's sale,” was 
an implied admission of the correctness of the account. It 
would scarcely have been made, if in any respect he disputed 
the correctness of the account, or his liability to pay it. 
Positive certainty is not requisite to establish the claim—it 
is sufficient if the evidence, direct or circumstantial, reasona- 
bly satisfies the mind of the existence of facts constituting 
the indebtedness claimed.— Godbold v. Blair, 27 Ala. 592. 

The evidence of Lambeth should have been excluded. A 
party’s own declarations, made in the absence of his adver- 
sary, cannot be converted into evidence for him. Nor can 
he qualify or control admissions or declarations made at one 
time by counter declarations made at another time. The 
evidence, however, if it had been admissible, as it would have 
been if introduced by the claimant, was in support, not in 
contradiction of the claim. As to the real estate, the price 
of which is embraced in the account, there is no Sbjection or 
plea of the statute of frauds interposed ; and in the absence 
of such objection, or plea, it is as recoverable as the prices of 
the personal property. 

The Court of Probate erred in disallowing the claim ; and 
its judgment is reversed, and the cause remanded. 


Pettus et al. v. Glover. 


Billin Equity by Purchaser at Sheriff’s Sale, to set aside 
Fraudulent Conveyance as Cloud on Title. 


1. Fraudulent conveyance : remedy of purchaser at sheriff's sale 
against, at law and in equity.—A purchaser at sheriff’s sale under exe- 
cution, of lands fraudulently conveyed by the judgment debtor, has a 
plain and adequate remedy at law by action of ejectment, and can not 
come into equity, before acquiring the possession at law, to obtain a 
cancellation of the fraudulent conveyance as a cloud on his title. (Som- 
ERVILLE, J., dissenting.) 


APPEAL from the Chancery Court of Wilcox. 
Heard before the Hon. CHAarLes TURNER. 


(27) 
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Toe bill in this case was filed on the Ist December, 1873, 
by Joel W. Jones individually, and as one of the executors 
of the last will aud testament of John A. Winston, deceased, 
and his co-exeeutors, E. W. Pettus and William O. Winston, 
against N. B. Glover; and sought to set aside on the ground 
of fraud, and as a cloud oa the title asserted by the eom- 
plainants, a conveyance under which the defendant claimed 
and held possession of a tract of land; also, to recover the 
possession, and to have an account of the rents and profits. 
The complainants asserted claim and title to the lands under 
a& purchase at sheritt’s sale by Johu A. Winston «& Co., a 
mercantile partnership composed of said John A. Winston 
and Joel W. Jones, and a conveyance by the sheriff to them 
as such partners. ‘Tue sheriffs deed was dated dauuary 6th, 
1868, and the sale was made on that day, under an execution 
which was issued on the 25th November, 1867, and which was 
levied on the lands on the 27th November. .The execution 
was against Benjamin Glover, the father of said N. b. Glover, 
and was issaed on a judgment rendered against him by the 
Cireuit Court of said county, in favor of Gertrude Jones, on 
the 26th October, 1867. The action in which that judgment 
was rendered, was commenced on the 27th April, 1866, and 
was founded on a debt contracted in June, 861. The de- 
fendant claimed and held the lands under a deed from his 
father, the said Benjamin Glover, which was dated the Ist 
October, 18.6, but was without attesting witnesses, and was 
acknowledged by the grantor on the 2d February, 1867, and 
admitted to record on such acknowledgment ; and which re- 
cited, as its consideration, the present payment in hand of 
$5,000. The bill alleged that the reeited consideration of 
this deed was simulated and fictitious, and that the convey- 
ance was fraudulent in law and in faet—that it was executed 
and accepted with the intent to hinder, delay and defraud 
the ereditors of the said Benjamin Glover in the colleetion 
of their debts, and especially the debt due to said Gertrade 
Jones ; that it was a cloud on the title aequired by the com- 
plainants under the purchase at the sheriff’s sale, and ealeu- 
lated to impair the market value of the property ; and— they 
therefore prayed that it might be declared fraudulent and 
void, as against them, and be ordered to be delivered up and 
eaneelled, 

Benjxmin Glover died in 1872, “leaving no estate in his 
own name,” as the bill alleged, and there was no administra- 
tion on his estate. John A. Winston also died in 1872. hav- 
ing executed his last will and testament, by which he de- 
vised his entire estate to his exeeutors as trustees. There 

yas no demurrer to the bill, and no motion to dismiss for 
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want of equity. The defendant answered the bill, denying 
the charges of fraud, and insisting on the bona fides and va- 
lidity of his conveyance. On final hearing, on pleadings 
and proof, the chancellor dismissed the bill, on the ground 
that the eharge of fraud was not proved; and his decree is 
now assigned as error. 


Prerrvs & Dawson, for appellants, argued the question of 
fraud as presented by the pleadings and evidence, and cited 
Lockett v. Hurt, 57 Ala. 199, as showing that a fraudulent con- 
veyauce, valid in form, is a cloud on the title, which a court 
of equity will remove. The case of Smith's Kxecutor v. Cock- 
rell, 66 Ala. 64, having been decided after this appeal was 
taken, they further contended that, the adequacy of legal 
remedies not having been raised by demurrer in the court 
below, the objection could not be taken in this court; citing 
the following authorities: Tubb v. Fort,d8 Ala. 278 ; Andrews 
& Bro. v. McCoy, 8 Ala. 925 ; Livingston v. Livingston, 4 John. 
Ch. 290 ; Underhill v. Van Cortlandt, 2 John Ch. 369. 


Joun Y. KILparrick, contra, cited Wait’s Actions and De- 
fenses, vol. 1, p. 666; feu v. Lonystreet, 54 Ala. 291; Arnett 
v. Bail Ys 60 Ala. 435. 


Per CuriamM.—This case is affirmed on the authority of 
Smith's Executor v. Cockrell, 66 Ala. 64, and Grigg v. Swindal, 
at the present term. 

It was held by a majority of the court, in those cases, that 
a purchaser, at sheriff ’s sale under execution, of lands fraud- 
ulently conveyed by the judgment debtor, has a plain and 
adequate remedy at law by action of ejectment, and that he 
can not come into chancery, before acquiring possession at 
law, to obtain cancellation of the fraudulent conveyance, as 
a cloud on his title. 

Under this principle, there was no error in the decree of 
the chancellor dismissing the bill of appellants, and said de- 
cree is aftirmed. 


SoMERVILLE, J., dissenting. 
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Cresswell’s Adm’r v. Jones & Dutt. 
Bill of Review for Error Apparent. 


1. Bill of review; what is error apparent.—Whether an erroneous rul- 
ing ona demarrer is such an error of law apparent on the reeord as 
would support a bill of review, ** is a question of grave doubt,” the sol- 
ation of which, being annecessary in this case, is left andeeided. 

2. Evpress trust; when created by deed.—To the creation of a trust by 
deed it is not necessary that the word trustee, or the words spon trust, 
should be ased, when the intention of the parties, as ascertained from 
the general purpose and scope of the whole instrument, appears to be 
not to confer a beneficial interest upon the grantee, but to create a trust 
for the benefit of another person. 

3. Deed of-gift to husband, “as advancement?’ to wife, and ‘as part 
of her distributive share’’ of qrantor’s estate, held to create trust for wife 
A deed of gift, executed in January, 1846, by whicb the grantor, in eon- 
sideration of love and affeetion for her married daughter, and in consid- 
eration of ten dollars in hand paid by the daughter’s husband, conveyed 
a tract of land to the husband, his heirs and assigns, ‘as an advance- 
ment to”’ the daughter (his wife), ‘‘ in part of her distributive share of *” 
the grantor’s estate, with habendwm and covenants of warranty to the 
husband, his heirs and assigns, does not vest the beneficial estate in the 
husband, but creates a trust for the use and benetit of the wife. 

4. Constructive notice by recorded deed.—When a deed, duly reeorded, 
shows on its face that the grantee does not take the beneficial interest 
in the property conveyed, but takes in trust for his wife, a purchaser 
from him is charged with notice of the trust. 

5. Bill of review; what is error apparent.—Questions not definitely 
raised by the pleadings, and specifically ruled on by the court in the 
original cause, while they may be raised and decided on appeal, are not 
a proper basis for a bill of review. 


APPEAL from the Chancery Court of Greene. 

Heard before the Hon. A. W. Diitarp. 

This was a bill of review for error apparent, filed by leave 
of the court, on the 12th June, 1878, by William G. Jones 
and William D. Dunn, who, as trustee in a deed of trust for 
the benefit of creditors executed by one James Crawford, 
were defendants in the cause in which the decree was ren- 
dered now sought to be reviewed and set aside. The bill in 
that cause was filed on the 6th October, 1874, by Mrs. Louisa 
W. Cresswell, the wife of Samuel L. Cresswell, against her said 
husband, and against said Crawford, Jones and Dunn ; and 
sought to have a trust declared and enforced, in favor of the 
complainant, in a tract of land which her husband had sold 
and conveyed to said Crawford, and which said Crawford 


had afterwards conveyed to Jones and Dunn, as trustees for 
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the benefit of his creditors ; also, to recover the possession of 
the lands from said trustees, to hold them accountable for 
the rents and profits during their pessession, and to remove 
the complainant's husband as her trustee. 

The tract of land contained 320 acres, and was conveyed 
to said Samuel L. Cresswell by Mrs. Justina L. Walton, the 
mother of Mrs. Cresswell, by deed dated January 22d, 1846, 
a copy of which was made an exhibit to the bill. The fol- 
lowing are the material portions of the deed: “ Know all 
men by these presents, that [, Justina L. Walton, of the 
county and State aforesaid, for and in consideration of the 
love and affection which I bear to my daughter, Louisa W. 
Cresswell, wife of Samuel L. Cresswell, of the county and 
State aforesaid, and also for and in consideration of the sum 
of ten dollars to mein hand paid by the said Samuel L. 
Cresswell, the receipt whereof I do hereby acknowledge, have 
given, granted, conveyed and released, and by these presents 
do give,” &c., “to the said Samuel L. Cresswell, his heirs 
and assigns, as an advancement to my daughter, the said 
Louisa W. Cresswell, in part of her distributive share of my 
estate, the following described lands,” &e.; “ to have and to 
hold all and singular the said parcels of land, unto the said 
Samuel L. Cresswell, his heirs and assigns, forever. And I 
do hereby bind myself, my heirs, executors and administra- 
tors, to warrant and forever defend unto the said Samuel L. 
Cresswell, his heirs and assigns, the said above described 
{lands}, against myself, my heirs and assigns, and any person 
or persons claiming the said land, or any parcel thereof, by, 
under, or through me. In witness thereof,’ &¢. This deed 
was duly recorded. 

Cresswell sold and conveyed the land, with other tracts, to 
Crawford, by deed dated October 4th, 1866; but the com- 
plainant did not join in the deed with her husband. On the 
ist January, 1874, Crawford conveyed all his property, in- 
cluding said traet of land, to Jones and Dunn, in trust for 
his creditors, and placed them in possession of the property 
conveyed, The complainant insisted, in her bill, that the 
deed of Mrs. Walton to Cresswell did not convey, and was 
not intended to convey to him, any beueficial estate or inter- 
est, but created a trust for the use and benefit of the com- 
plainant; that Crawford, as a purchaser from Cresswell, and 
Jones and Dunn, as trustees under his assignment, were 
chargeable with notice of this trust ; and she alleged that the 
tract of land was included in Cresswell’s deed to Crawford by 
mistake. A decree procon/fesso was regularly entered against 
Cresswell. A joint and several answer was filed by Crawford, 
Jones and Dunn, denying the alleged mistake in including 
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the lands in the conveyance from Cresswell to Crawford, but 
admitting the other allegations of fact contained in the bill ; 
and they demurred to the bill for want of equity, because, 
with other reasons, the deed from Mrs. Walton did not create 
any trust in favor of the complainant. The chancellor over- 
ruled the demurrer, and, on final hearing on pleadings and 
proof, rendered a decree for the complainant as prayed ; de- 
claring a trust in her favor in the tract of land, vesting the 
legal title in her, directing the possession te be delivered to 
her, removing her husband as trustee, and ordering an ac- 
count of the rents and profits as against Jones and Dunn. 

At a term subsequent to the rendition of this decree, the 
chancellor reviewed it of his own motion, and rendered an- 
other decree setting it aside, sustaining the demurrer, and 
dismissing the bill ; but this latter decree was set aside, un- 
der an order from this court on petition for nuendamus, as 
unauthorized and void.—Hv parte Cresswell, 60 Ala. 378. 
The bill of review in this case was then filed, seeking to set 
aside the original decree on the ground of error apparent. 
The errors specially assigned in the bill of review were, the 
overruling of the demurrer to the bill, the decree holding that 
the deed from Mrs. Walton created a trust in favor of Mrs. 
Cresswell, and each part of the decree granting her relief. 
Mrs. Cresswell demurred to the bill of review, assigning sev- 
eral grounds of demurrer, and moved to dismiss it for want 
of equity; and her husband jéined in the demurrers as- 
signed. The chancellor overruled the demurrer and the mo- 
tion to dismiss, and held that his former decree contained 
error apparent which would support a bill of review ; and he 
proceeded to render a decree, setting aside the final decree 
in the original cause, and ordering the cause to stand upon 
the docket, “ upon the original bill, the demurrers, and an- 
swers thereto.” From this decree an appeal was taken by 
Mrs. Cresswell, and she here assigned it as error, together 
with the overruling of her demurrer to the bill of review ; 
and on her death pending the appeal, it was revived in the 
name of her administrator. 


Wess & Turwiter, for appellant. 


Criark & McQvEEN, and E. Moraay, contra. 


SOMERVILLE, J.—Whether an erroneous ruling on a 
demurrer is such an error of law apparent on the record, as 
would authorize resort to a bill of review, is a question of 
grave doubt, which has never been decided by this court. 
Its solution is not necessary to a decision of this cause, and 
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we therefore give no opinion upon it. For a general discus- 
sion of the grounds justifying bills of review, we refer to the 
following authorities. —J/-Dougald v. Dougherty, 39 Ala. 409 ; 
Brewer v. Bowman, 35. I. Marshall, 402 |s. c., 20 Amer. 
Dec. 160-175, note); DBernadatti v. S+evctou, 2 Tenn. Ch. 699 ; 
Perry v. Pi illips, 17 Vesey, 178. 

We are of opinion that the chancellor erred iu overruling 
the demurrer, and in refusing to dismiss the bill of review in 
this case. There was no error of law apparent in the record 
of the original proceedings sought to be reviewed, The de- 
cree in that cause seems to be correct. The whole equity of 
Mrs. Cresswell’s bill turned on the proper construction of 
the deed of January 22, 1846, made by Justina Walton, and 
conveying the land in question to complainant's husband, 
Samuel L. Cresswell. This was before the existence of any 
“married woman’s law” in Alabama. The conveyance was 
made to the husband directly, without any special words de- 
scribing him as a trustee. Yet the consideration recited, in 
addition to a nominal one of ten dollars from the grantee, is 
the love and affection borne by the grantor to her daughter, 
Mrs. Cresswell. The declaration of the deed, however, is, 
that the land is intended as “ an advancement” to Mrs. Cress- 
well, and as a “part of her distributive share ” of the grantor’s 
estate. The intention of the parties is the key of every 
Written instrament. These words show, that no fee-simple 
title was intended to be vested in Cresswell. It was clearly 
intended for the use and benefit of the daughter, his wife. 
It is often said that no particular formality is required for the 
creation of a trust. If it appears to be the intention of the 
parties, from the whole instrument creating it, that the prop- 
erty conveyed is to be held or dealt with for the benefit of 
another, a court of equity will affix to it the character of a 
trust, and impose corresponding duties on the party receiv- 
ing the title. It is not necessary to use the words upon trust, 
or trustee, if the creation of a trust is otherwise sufficiently 
evident._-1 Perry on Trusts, $$ 82, 153; Woarsh v. Marsh, 43 Ala. 
670. Itis saidin Perry on Trusts, § 151, that “ no general rule 
ean be stated, that will determine when a conveyance will 
earry with it a beneficial interest, and when it will be con- 
strued to ereate a trust; but the intention is to be gathered, 
in each ease, from the general purpose and scope of the instru- 
ment.” 

The other questions, sought to be determined in this case, 
not having been definitely raised by the pleadings, and spe- 
cifically ruled on by the court in the original cause, are not a 
proper basis for a bill of review. The error, if any, was such 
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as should have been corrected by appeal.— Noble v. Hallon- 
quist, 58 Ala. 229. 

The trust created by this deed in favor of Mrs. Cresswell 
was an ecpress, and not an implied one. Theinstrumenut was 
duly recorded as required by law, and all purchasers were 
charged with notice of the defect in the title, because dis- 
closed on the face of the deed itself.—Corbitt v. Clenney, 
52 Ala. 480; Prince v. Prince, 67 Ala. 565. 

The decree of the chancellor is reversed, and judgment is 
here rendered dismissing the bill of review filed in the cause 
by the appellees, at their costs. 


Smith wv. The State. 
Indictment for Murder. 


1. Conviction of murder in second degree.—Under an indictment for 
murder, if the defendant is found guilty of murder in the second de- 
gree, he ean not, on another trial, be convicted of the higher offense. 

2. Contents of bill of exceptions.—The volume of the bill of excep- 
tions inthis case, setting out the t testimony of all the witnesses in full, 
with many substantial repetitions, is commented on, and condemned, 
as imposing unnecessary labor on the court, and subserving no useful 
purpose; and general rules are stated, as to what should be recited in 
the bill of exceptions, to authorize the revision of rulings as to the ad- 
missibility of evidence, or charges given or refused. 

3. Constituents of murder in first or second de gree.—Every homicide, 
committed with malice aforethought, is not nec essarily murder in the 
first degree. Of the four classes of homicides which are declared by 
the statute to constitute murder in the first degree, one is defined to be 
any ‘‘ willful, deliberate, malicious, and premeditated killing’? (Code, 
§ 4295) ; each of which qualityi ing adjectives is an essential part of the 
definition, and all should be employed in instructing the jury, since an 
unlawful killing which does not fall within the exact ‘definition, but rises 
above the grade of manslaughter, is murder in the second degree. 

4. Same.—lIf life be taken unlawfully, by a blow intentionally given, 
with an instrument calculated to produce death, and this blow be not 
the immediate, unpremeditated result of an assault (or assault and bat- 
tery) inflicted on the slayer, and be not a necessary means of protection 
against an assault calculated to produce death or grievous bodily harm, 
such killing is murder; but, if it be wanting in any one or more of the 
qualities of willfulness, deliberation, malice and premedit: ition, as those 
statutory terms have been defined hy the decisions of this court, it is 
murder in the second degree. 

5. Charye as to constituents of manslaughter.—A charge instructing 
the jury that ‘‘ manslaughter is the voluntary killing of a human being 
without malice,’’ is faulty, since the killing must hav e been unlawful as 
well as voluntary. 
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6. Charge as to justifying prerocation.—A charge instructing the jury 
that “ no amount of provocation will justify the taking of human life,’’ 
is calculated to mislead them, since, if danger to the accused was im- 
minent, threatening him with loss of life, or with grievous bodily harm, 
and he had no other mode of escape, he might lawfully slay his as- 
sailant. 

7. Charges on different aspects of case.—When the evidence adduced, 
on atrial under an indietment for murder, shows the transaction in two 
very different phases. it is for the jury to determine which is the true 
one; and it is the duty of the court to declare the law on each phase of 
the case, not ignoring the evidence on any point because he may regard 
it as weak or inconclusive. 


From the Circuit Court of Perry. 

Tried before the Hon. Grorcr H. Crate. 

The defendant in this case, Shadrach Smith, was indicted 
for the murder of Cato Lowery, “by striking him with a 
hatchet,” or, as alleged in the second count of the indict- 
ment, “ by cutting him with a hatchet.” The trial was had 
on issue joined on the plea of not guilty, and resulted in a 
verdict and judgment convicting the defendant of murder in 
the second degree, and sentencing him to imprisonment in 
the penitentiary for forty years. On the trial, the defendant 
reserved a bill of exceptions to various rulings of the court, 
which purports to set out “in substance all the evidence ad- 
duced,” using the language of the several witnesses in the 
first person, and covering eighty pages of the transcript. The 
decision of this court renders it unnecessary to give a state- 
ment of the evidence in detail, or to notice the several rul- 
ings to which exceptions were reserved. 

The killing occurred in September, 1879. The defendant 
and the deceased, both freed-men, were at the time working 
as carpenters, with one George Brown, in the erection of a 
warehouse in Uniontown. A practicing physician, who ex- 
amined the body of the deceased soon after his death, and who 
was examined asa witness for the prosecution, “testified, that 
he found the throat of the deceased had been cut with some 
sharp instrument, perbaps a hatchet ; that the wound was an 
incised one, commencing under and behind the left ear, ex- 
tending in a downward direction, and severing the carotid 
artery, the jugular vein, and the windpipe; that the death of 
said Lowery resulted from said blow, and must have resulted 
shortly after the blow ;” and he further testified that, “in his 
best judgment, from the direction of the wound, the person 
striking the blow was below the person stricken.” George 
Brown, a witness for the State, who was working with tiie de- 
fendant and the deceased at the warehouse, thus testified as 
to the circumstances attending the killing: ‘“ After dinner, 
about half past three o’clock, I sent Shadrach and Cato to 
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put up some braces. Shadrach was up on the ladder, put- 
ting up the braces, and Cato was handing them up to him. 
They went to Milly Gilbert’s fence, for some water ; and as 
she was handing a pitcher of water over tle fence to them, 
Shadrach took the pitcher first, and remarked that it was 
good to drink at another man’s expeuse. They then came 
back to fixing the braces, i and commenced quarreling. I told 
them, if they were going to quarrel, they had better separate, 
and let one lay the floor (in the north-west corner of the 
building), while the other fixed the braces. I then left the 
warehouse, and went to a lumber pile about fifty yards on the 
south side of the same; and while I was there, L heard them 
quarreling in the warehouse. I took up a piece of lumber, 
and went back into the warehouse ; and just as I stepped up 
into the door, I saw Shadrach and Cato at the end of the 
work-bench. Shadrach had his hand drawn back, with his 
hatchet in his hand. I did not see the blow struck. When 
I first saw Shadrach, he was drawing his hand back, as if it 
was just coming from Cato’s throat; aud a sluice of blood 
was running from his throat, as big as my arm. He drew 
his hand back, let it fall by his side, and the hatchet dropped 
on the floor. Cato had his hatchet in his right hand, hang- 
ing by his side. He staggered to the door, and fell, while 
Shadrach ran off. When I first saw them, they were within 
three feet of each other. They were near each other, when 
I saw Shadrach step or spring back from Cato; and he drew 
the hatchet back from Cato, and held it in front of himself. 
Shadrach’s hatchet was very sharp. I examiued it after the 
man was killed, and it was sharp and very bloody. There 
was no brick in the house, that I saw. There was a trench 
in the house, on the ground, two feet apart from the bench. 
I did not notice to see if any one had scuftled near the 
trench. I saw Cato when he fell out of the door; he had 
hold of his hatchet about the middle of the handle, and was 
holding it down.” 

The defendant introduced evidence impeaching the testi- 
mony of this witness, by proof of his declarations when ex- 
amined before the coronec’s jury on the inquest, to the effect 
that he did not see any part of the difficulty—“ only saw Cato 
falling out of the door, and Shadrach running off.” Milly 
Gilbert, another wituess for the prosecution, thus testified ; 
“T did not see anything till they came to the door quarrel- 
ing. Shadrach said to Cato, Ye wve been drunk all day, and 
Pil stave my hatchet through you? Lowery put his hand to 
his head, and I told Shadrach, ‘ Don’t strike Uncle Lowery. 
They then walked back into the warehouse, and I saw Shad- 
rach strike the lick. He hit Cato with his hatchet, which he 
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had in his hand all the time. Lowery had no hatchet when 
I first saw him, but he stepped back and got it, and he had 
a brick in one hand. He had his hatchet up near the eye, 
and by the handle. I did not see him strike Shadrach at 
all; but, when he was cut, I saw him put up his hand to his 
throat, and threw the blood off with his hand. * * * I 
could not see Shadrach all the time on account of the weath- 
er-boarding of the warehouse, but I could see him every 
once and awhile as be and Lowery walked side by side. 
When they got to the middle of the warehouse, I could see 
them both plainly; and I saw Cato’s hatchet and brick in 
his hands all the time. He went nearly to the work-bench 
with the brick in his hand, holding it up, but never threw it 
at, or struck Shadrach. When he threw his hand to his 
throat, there was no brick in it.” Evidence was introduced 
on the part of the defendant tending to impeach the testi- 
mony of this witness, by proof of her declarations that she 
did not see the diftieulty, and also by proving that she could 
not have seen it while standing in the door of her house. 

It was shown that the defeendant, when he ran off after the 
killing, ran about one hundred yards, and then turned back, 
and surrendered himself to one Hudson, who had pursued 
him. Hudson was examined as a witness for the State, and 
testified, among other things, that when he caught hold of 
the defendant, the latter declared that he had acted in self- 
defense : also, “My best recollection is, that when he was 
brought back he said, * Cato called me a damned son of a bitch, 
aud then I struck him. Tean’t say that he said this was the 
reason that he killed Cato. He said these words, and was 
saying a good many other things, and was claiming and ex- 
plaining that he did it in self-defense.” Joe Clark, a witness 
for the defendant, testified that he was throwing off a load 
of wood for Milly Gilbert when the difficulty began, and saw 
Shadrach and Cato putting up the raftgys in the warehouse ; 
that Cato spoke to him, and asked hi¥%i to baul a load of 
wood, and while they were talking Shadrach called out, from 
the top of the ladder, “Cato, God damn it, if you Wint going 
to hola it right, go away From here, and 171 hold it myself ;” 
that Cato then stepped backwards, with the uplifted pole in 
his hands, saying, “ Dow’? curse me,” or words to that effect, 
and continued to repeat them, until Shadrach said, “ // you 
wast drunk, I'd qive you a qood beating this ev wlig 2? that 
Cato then sid “ ly you CULSE me, and “sty that Lam drunk, 
TU kill you? and stepped off a few feet, and picked up his 
hatchet and a brickbat; that defendant,’ saying, ‘/f you 
waswt drunk, I'd whip you, began to walk away from the de- 
ceased, who followed him, with his hatchet in his left hand 
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and the brick in his right, saying, ‘ You curse me, ‘You say 
Lm drunk, and threw the brick just as the defendant got close 
to the trench and the corner of the bench; it struck the de- 
fendant in the back, and he tripped and fell just across the 
trench ; and just as he was rising, the deceased had gotten 
over him, with his hatchet raised in his hand, when the de- 
fendant struck with his hatchet ; Cato dropped his hand as 
the blow was struck, turned around, staggered to the door, 
and fell, while the defendant ran off.” 

Numerous exceptions were reserved by the defendant to 
the rulings of the court on questions of evidence, which re- 
quire no special notice ; and also to specific portions of the 
affirmative charge given by the court, most of which are 
copied in the opinion of the court. Thirty charges in writing 
were asked by the defendant, and refused by the court, and 
exceptions were reserved to their refusal. All these rulings, 
the material portions of which are set out in the opinion of 
the court, are now urged and relied on as error. 


E. M. Vary, for appellant.—1. When the facts and cireum- 
stances attending a Kling are in evidence, the presumption 
must be drawn from the whole evidence, and not from the 
nature of the weapon only.—Filand v. The State, 32 Ala. 332. 
2. The burden of proof as to malice is not shifted from 
the State to the defendant, when it is shown that the killing 
was with a deadly weapon.— Ogletree v. The State, 28 Ala. 693. 
Wharton on the Law of Homicide, sections 656-659, 677 ; 
Murphy v. The State, 37 Ala. 146; Mitchell v. The State, 60 
Ala. 30; Hadley v. The State, 55 Ala. 37. 3. The definition 
of murder as given by the court is incorrect.— Vitchell v. 
The State, 60 Ala. 30. 4. The court erred in charging the 
jary that if the defendant brought on the difficulty he would 
e guilty of murder in the first degree. It is true that, if a 
person brings on a difficulty for the purpose of wreaking his 
vengeance or killing, He is guilty of murder; yet he may pro- 
voke a difficulty with no such intention, and while the law 
would not hold him guiltless, yet he might be guilty of vol- 
untary manslaughter only.— Witchell v. State, 60 Ala. 32 ; Had- 
ley v. State, 55 Ala. ; Ex parte Nettles, 58 Ala. 268. 5. The killing 
ot ahuman being voluntarily and without malice may, under 
certain circumstances, be excusable ; as where the killing was 
done in self-defense. To constitute manslaughter, the killing 
must be unlawful as well as intentional or voluntary.—JWc- 
Manus v. The State, 36 Ala. 291; Mitchell v. The State, 60 
Ala. 32. 6. The Cireuit Court should have given many of 
the charges asked by defendant. A mere perusal of these 
Vou, Lxvut. 
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charges will convince the court that they ought to have been 
given. ; 


H. C. Tompkins, Attorney-General, contra. 


STONE, J.—The accused, having been convicted of mur- 
der in the second degree, can not, on another trial, be con- 
victed of a higher grade of homicide.— Bell v. The State, 48 
Ala. 684. In many carefully considered cases, we have dis- 
cussed and declared the various grades of criminal homicide, 
as classified by our statutes, and we do not deem it necessary 
to enter again on any general discussion of the subject. 
Me Manus v. The State, 36 Ala. 285; Fields v. The State, 52 
Ala. 348; Ex parte Nettles, 58 Ala. 268; Judge v. The State, 
Ib. 406; Mitchell v. The State, 60 Ala. 26; Boswell v. The 
State, 63 Ala. 306; Brown, Ex parte, 65 Ala. 346, 

We feel it our duty to notice and condemn the volume the 
record in the present case is made to assume. All that is 
material could have been brought before us in a much smaller 
compass, and thus have relieved us of much labor in read- 
ing details by various witnesses, often repeating substantially 
what had been previously testified to by other witnesses. A 
further reason. The weight or sufficiency of evidence to 
justify a conviction, or demand an acquittal, is, under our 
system, a question for the jury, with which we have nothing 
to do, further than to declare rules of law. All that need be 
stated, i in raising questions on charges refused, is that there 
was testimony tending to support the hypothesis of the 
charge. So,on the question of the admissibility of evidence, 
the inquiries are, does it shed light on the issue ? is it perti- 
nent? is it legal? Sometimes the’ testimony offered is so 
directly connected with the issue, that its admissibility stands 
self-asserted. The pertinence of other testimony depends 
on something which has gone before, or is to accompany it. 
Tn presenting questions as to the admissibility of evidence 
of the latter class, it is only necessary to state enough to 
show its relevancy. Beyond this, anything stated is a need- 
less incumbrance. So, when a question has been once raised 
and reserved, it can not be necessary to raise the same ques- 
tion a second time. If testimony is erroneously admitted or 
excluded once, the judgment will be reversed. It can only 
be reversed, if such erroneous ruling has been made more 
than once. In what we have said, we have reference to a 
too prevalent fault, which does not apply to this case more 
than it does to many others. 

In Mitchell v. The State, supra, we defined what consti- 
tutes murder in the first degree under our statute. It is not 
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every killing with malice aforethought which rises to the bad 
eminence of murder in the first degree. One elass is de- 
fined as a “ willfal, deliberate, malicious, and premeditated 
killing.” In defining that class to juries, each and all of the 
qualifying adjectives should be employed; for, unless the 
killing fall precisely within one of the classes enumerated in 
section 4275 of the Code, and therein denounced as murder 
in the first degree, it is murder in the second degree, man- 
slaughter, or excusable homicide.-—Jud/ye v. The State, supra. 
Hence, every unlawfui killiug, which does not fail precisely 
within one of the defined classes of murder in the first de- 
gree, and yet rises above the grade of manslaughter in the 
first degree, is murder in the second degree. Lf life be taken 
unlawfally, by a blow intentionally given, with an instrument 
calculated to produce death, and this blow be not the imme- 
diate, unpremeditated result of an assault, or assault and 
battery inflicted on thé slayer, and be not a necessary means 
of protection against an assault calculated to produce death, 
or grievous bodily harm, this is murder. But, if it be 
wanting in any one or more of the qualities of willfulnuess, 
deliberation, malice, premeditation, as we have defined those 
phrases, it will be murder in the second degree.—See Lv 
parle Brown, 65 Ala. 445. Uader these rules, the follow- 
ing portions of the general charge were faulty and incomplete, 
and should not have been given: “If the jury should tind, 
beyond all reasonable doubt, under the law as stated to them, 
that the defendant killed Cato Lowery with malice afore- 
thought, and that the killing occurred in this county before 
the finding of the indiciment, it would be their duty to find 
him guilty of murder in the first degree.” 

“ Manslaughter is a voluntary killing of a human being 
without malice.” (Must have been unlawful as well as vol- 
untary.) “No amount of provocation will justify the taking 
of human life.” (Calculated to mislead —because, if danger 
to accused was imminent, threatening him with loss of life, 
or grievous bodily harm, and he had no other mode of escape, 
then he could slay his assailant, But, if this stood alone, 
we would not probably reverse. Tendency to mislead is not 
ground for reversal.) 

Many of the charges asked should have been given. We 
specify the following: “If the jury have a reasonable doubt, 
generated by all the evidence in this cause, »s to whether the 
defendant acted in self-defense or not, then they should ac- 
quit.” 

“Tn this cause, the burden of proof is not shifted from the 
State to the defendant, and the presumption of innocence 


abides with the defendant until all the evidence in the cause 
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convinces the jury, to a moral certainty, that the defendant 

cannot be guiltless.” 

“Tn acriminal cause, when the evidence, whether intro- 
duced by defendant or State, establishing the killing, also 
shows the matters in justification or excuse, the burden of 
proof is not thereby shifted from the State upon the de- 
fendant, aud it does not devolve upon the defendant to prove 
to the full satisfaction of the jury the matters in justification 
or excuse before they ean acquit; and it is sufficient to au- 
thorize an aequittal, that the jury have a reasonable doubt 
from all the evidence of the guilt of the defendant.” 

“Tf the jury believe from the evidence that Cato Lowery 
strack Shadrach Smith with a brick just as he was upon the 
edge of the trench, or ditch, and that Shadrach then tripped 
aud fell across the trench, and that just as be was rising upon 
the other side of the trench, the deceased was standing over 
him with a lifted hatchet, the defendant not having brought 
on the difficulty, then they are authorized to presume that 
Shadrack struck in self-defense, and should aequit him.” - 

“Tf the jury believe from the evidence that a hatchet and 
two-thirds of a brick are deadiy weapons, and that the de- 
ceased was attacking the defendant with either or both of 
these weapons, sufficiently near to have inflicted upon him 
grievous bodily harm—the defendant retreating and doing 
nothing to provoke the assault—then the jury sould acquit 
the detendant.” 

“Tt is the duty of the jury to attempt to reconcile conflict- 
ing testimony, but if, upon an examination of all the evidence 
in this case, they find it so conflicting as to leave upon their 
minds a reasonable doubt as to the guilt of the prisoner, then 
they must acquit.” 

“Tf the jury believe from the evidence that deceased left 
the place where he was ordered to lay the floor, and followed 
the defendant across the warehouse, and struck him with a 
brick, or two-thirds of a brick, just as he was crossing the 
trench, and that defendant fell upon the opposite side of the 
trench, defendant not having brought on the diffieulty, and 
just as he rose deceased was standing over him with an up- 
lifted hatchet, or with his hatchet held in a menacing man- 
ner, and that defendant struck under areasonable belief that 
he was in imminent danger of great bodily harm, the jury 
ought to acquit the defendant.” 

“Tf the jury believe from the evidence that Milly Gilbert 
is contradicted on material points, such as by the shape and 
direction of the wound, and other evidence in this cause, 
then this may be sufficient to raise a reasonable doubt in the 
minds of the jury of the truth of this witness’ testimony.” 
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every killing with malice aforethought which rises to the bad 
eminence of murder in the first degree. One elass is de- 
finedas a “willful, deliberate, malicious, and premeditated 
killing.” In defining that class to juries, each and all of the 
qualifying adjectives should be employed; for, unless the 
killing fall precisely within one of the classes enumerated in 
section 4275 of the Code, and therein denounced as murder 
in the first degree, it is murder in the second degree, man- 
slaughter, or excusable homicide.—Jud/ye v. The State, supra. 
Hence, every unlawfui killiug, which does not fail precisely 
within one of the defined classes of murder in tlie first de- 
gree, and yet rises above the grade of manslaughter in the 
first degree, is murder in the second degree. If life be taken 
unlawfally, by a blow intentionally given, with an instrument 
calculated to produce death, and this blow be not the imme- 
diate, unpremeditated result of an assault, or assault and 
battery inflicted on the slayer, and be not a necessary means 
of protection against an assault calculated to produce death, 
or grievous bodily harm, this is murder. But, if it be 
wanting in any one or more of the qualities of willfulness, 
deliberation, malice, premeditation, as we have defined those 
phrases, it will be murder in the second degree.—See Lv 
parle Browa, 65 Ala. 445. Uader these rules, the follow- 
ing portions of the general charge were faulty and incomplete, 
and should not have been given: “If the jury should tind, 
beyond all reasonable doubt, under the law as stated to them, 
that the defendant killed Cato Lowery with malice alore- 
thought, and that the killing occurred in this county before 
the finding of the indiciment, it would be their duty to find 
him guilty of murder in the first degree.” 

“Manslaughter is a voluntary killing of a human being 
without malice.” (Must have been unlawful as well as vol- 
untary.) “No amount of provocation will justify the taking 
of human life.” (Calculated to mislead —because, if danger 
to accused was imminent, threatening him with loss of life, 
or grievous bodily harm, and he had no other mode of escape, 
then he could slay his assailant, But, if this stood alone, 
we would not probably reverse. Tendency to mislead is not 
ground for reversal.) 

Many of the charges asked should have been given. We 
specify the following: “If the jury have a reasonable doubt, 
generated by all the evidence in this cause, »s to whether the 
defendant acted in self-defeuse or not, then they should ac- 
quit.” 

“Tn this cause, the burden of proof is not shifted from the 
State to the defendant, and the presumption of innocence 


abides with the defendant until all the evidence in the cause 
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convinces the jury, to a moral certainty, that the defendant 

cannot be guiltless.” 

“Tn acriminal cause, when the evidence, whether intro- 
duced by defendant or State, establishing the killing, also 
shows the matters in justification or excuse, the burden of 
proof is not thereby shifted from the State upon the de- 
fendant, and it does not devolve upon the defendant to prove 
to the full satisfaction of the jury the matters in justification 
or excuse before they can acquit; and it is sufficient to au- 
thorize an acquittal, that the jury have a reasonable doubt 
from all the evidence of the guilt of the defendant.” 

“Tf the jury believe from the evidence that Cato Lowery 
struck Shadrach Smith with a brick just as he was upon the 
edge of the trench, or ditch, and that Shadrach then tripped 
and fell across the trench, and that just as he was rising upon 
the other side of the trench, the deceased was standing over 
him with a lifted hatchet, the defeudant not having brought 
on the difficulty, then they are authorized to presume that 
Shadrack struck iv self-defense, and should aequit him.” - 

“Tf the jury believe from the evidence that a hatchet and 
two-thirds of a brick are deadly weapons, and that the de- 
ceased was attacking the defendant with either or both of 
these weapons, sufficiently near to have inflicted upon him 
grievous bodily harm—-the defendant retreating and doing 
nothing to provoke the assault—then the jury should acquit 
the detendant.” 

“Tt is the duty of the jury to attempt to reconcile conflict- 
ing testimony, but if, upon an examination of all the evidence 
in this ease, they find it so conflicting as to leave upon their 
minds a reasonable doubt as to the guilt of the prisoner, then 
they must acquit.” 

“Tf the jury believe from the evidence that deceased left 
the place where he was ordered to lay the floor, and followed 
the defendant aeross the warehouse, and struck him with a 
brick, or two-thirds of a brick, just as he was crossing the 
trench, and that defendant fell upon the opposite side of the 
trench, defendant not having brought on the difficulty, and 
just as he rose deceased was standing over him with an up- 
lifted hatchet, or with his hatchet held in a menacing man- 
ner, and that defendant struck under a reasonable belief that 
he was in imminent danger of great bodily harm, the jury 
ought to acquit the defendant.” 

“Tf the jurv believe from the evidence that Milly Gilbert 
is contradicted on material points, such as by the shape and 
direction of the wound, and other evidence in this cause, 
then this may be sufficient to raise a rensonable doubt in the 
minds of the jury of the truth of this witness’ testimony.” 
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“Proof of contradictory statements, declarations, or tes- 
timony, on material points, made by the witness George 
Brown, may be sufficient to raise a reasonable doubt in the 
minds of the jury, of the truth of this witness’ testimony.” 

There are probably other errors in the charges given and 
refused, but we deem it unnecessary to point them out. 

The testimony in this record shows the transaction in two 
very different phases. It is for the jury to determine which 
is the true one. It is the duty of the presiding judge, on 
another trial, to declare the law to the jury on each phase of 
the facts, which the testimony tends to establish. No mat- 
ter how weak, or inconclusive, the presiding judge may him- 
self regard the testimony on any given question, he can not 
ignore it in his charge. He judges only of its relevancy, not 
of its weight. The jury, under the rules of law, are the sole 
judges of the credibility and weight of the testimony. 

The remaining questions raised by the record, will not, 
probably, arise again, in‘ the form in which they are now 
presented, and we will not consider them. In some of the 
questions put to witnesses, the court probably ruled errone- 
ously. We mention only one—the answer given by the wit- 
ness, Dozier, as to what he, the witness, had said to the ac- 
cused, when the latter picked up the hatchet of deceased. 
This answer should have been disallowed. 

The judgment of the Circuit Court is reversed, and the 
cause remavded. Let the defendant remain_in custody, until 
discharged by due course of law. 


Jeffries v. Castleman. 


Action by Married Woman, for Money Had and Received, 
belonging to her Statutory Separate Estate. 


1. Payment and set-off, as defenses to action by wife for money had and 
received.—When a married woman sues in an action for money had and 
received, to recover the proceeds of a check belonging to her statutory 
estate, placed by her husband in the defendant’s hands, and by him 
collected, the defendant may, under the plea of payment, show that the 
check was delivered and accepted in payment of an account for goods 
sold and delivered by him to the husband and wife, although the articles 
furnished were not of the class for which a liability is imposed by stat- 
ute on the wife’s estate (Code, §2711); and if the check was not deliv- 
ered and accepted in payment of the account, he may, under the plea of 
set-off, make the account available as a defense, to the extent of the 
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items for which he might charge the wile’s estate in a separate action, 


but no further. 
» 


ae Eutry or memorandum On ite rchant’s hooks; when admissible as evi- 
dence. —A material matter of controversy being as to the terms on which 
defendant received acheck from plaintitf’s husband—whether, as plain- 
tiff contended, merely for collection for her; or, as defendant insisted, 
in payment of an account for goods sold and delivered by him to plain- 
tiffand her husband—a memorandum entered at the time by the defend- 
ant on his books, to the effect that the proceeds of the check, when col- 
lected, were to be placed to the credit of the husband, is not admissible 
as evidence for the defendant, when it is not shown that the husband 
assented to it, or had knowledge of it. 


APPEAL from the Cireuit Court of Hale. 

Tried before the Hon. Lurner R. Surrs. 

This action was brought by Mrs. Ann M. Jeffries, the wife 
of Walter B. Jeffries, against D. J. Castleman, to recover the 
sum of $701. 13, “due by account,” as thecomplaint alleged, 
“for money had and received by Jeffries & Castleman (a firm 
composed of A. S. Jeffries and the said D. J. Castleman), 
belonging to the corpus of the statutory separate estate of 
the said Ann M. Jeffries, and received by the said Jeffries & 
Castleman on the 18th November, 1872;” and was com- 
menced on the 8th February, 1875. The defendant pleaded 
the general issue, payment, and set-off, each in short by con- 
sent; and also a special plea of set-off (plea No. 4), and a 
special plea of payment (plea No. 5). On the first trial, there 
was a verdict for the plaintiff, and judgment thereon; but 
the judgment was reversed by this court on appeal, and the 
cause remanded.— Castleman v. Jeffries, 60 Ala. 380-93, where 
the special pleas are set out in full. After the remandment 
of the cause, as the present record shows, the two special 
pleas were amended, to conform to the views expressed 
by this court; and a demurrer to them, as amended, was 
overruled. The plaintiff then replied the statute of limita- 
tious to those pleas, to which the court sustained a demur- 
rer; and thereupon, as the judgment entry recites, “the 
defendant pleaded the general issue, in short by consent.” 

The money claimed and sued for was the proceeds of two 
checks, or drafts, delivered by the plaintiff's husband to said 
Jeffries & Castleman, and by them collected, with the pre- 
mium thereon. Thechecks were drawn by Bush Jones, on 
Thomas P. Miller & Co., of Mobile, and were payable in gold ; 
ove being for $299.58, dated July 25th, 1870, payable to “Wal- 
ter B. Jeffries or order,” and by him indorsed to said Jef- 
fries & Castleman ; the other for $294.72, dated August 18th, 
1870, payable to “Ann M. Jeffries, the wife of Walter B. Jef- 
fries,” and indorsed in blank by said Jeffries and wife. These 
checks were given for Mrs. Jefiries’ share of the purchase- 


(28) 
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money received from the sale of a tract of land in Texas, 
which had belonged to her deceased father, and which was 
sold by agreement of the several heirs, Bush Jones acting as 
attorney for Mrs. Jeffries and her husband. The lands were 
sold in March, 1570. Each of the drafts was received by 
Jeffries or his wife, on the day after its date; and each was 
delivered by Jeftries, a day or two after the receipt, to Jef- 
fries & Castleman, indorsed as above stated. A material 
matter of controversy, as to which the testimony of the par- 
ties was very conflicting, was as to the terms on which the 
drafts were delivered to Jeffries & Castleman, and by them 
accepted. The plaintiff herself testified, as a witness in her 
own behalf, that she placed the drafts in the hands of her 
husband to be collected for her, and that she never author- 
ized or sanctioned any other use of them, or any other appli- 
cation of the money when collected; and that she had, on 
several occasions, demanded the money from Jeffries & Cas- 
tleman. Tie plaintiff's husband also testified, as a witness 
for her, that he received the drafts from her for collection 
simply, and endeavored to get the money on them from sev- 
eral other persons before he delivered them to Jeffries & 
Castleman ; that he placed them in their hands simply for 
collection, they knowing that the money belonged to his 
wife ; and that he never instructed or authorized them to 
apply the money, when collected, to the payment of an 
account which they had against him for goods sold ond de- 
livered. 

The firm of Jeffries & Castleman were merchants, doing 
business at Greensboro in said county ; and an account was 
contracted with them, com nencing in January, 1870, and end- 
ing with the year 1872, which was charged on their books to 
W. B. Jeffries, and which the defendant attempted to make 
available as a defense, under his pleas of payment and set-off. 
The defendant himself testified, as a witness in his own 
behalf, that about the first of January, 1870, when the 
account was commenced, the plaintiff eame into the store of 
Jeffries & Castleman, and said in substance: “ We will have 
some money coming before long, and we will want to get some 
goods and groceries ; and when the money comes, it will be 
deposited in your hands ; and we will want some in money, but 
not much.” On the faith of these representations, the witness 
testified, the account was commenced and continued ; and 
when the drafts were afterwards brought to the store by 
plaintiff's husbaad, witness understood that they were the 
money referred to by plaintiff, and thus accepted and used 
them, nothing being said by either party at the time the 
checks were delivered and accepted. As to plaintiff's sub- 
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sequent demands for the money, the witness said that, when 
she asked for money, $5, $10, or $20 was paid her, as shown 
by the account, and that she never demanded payment of 
the amount collected on the checks; and he further stated, 
that he never knew that the money called for by the checks 
belonged to the plaintiff, until about the commencement of 
the suit. The witness further testified, that these drafts 
when received, and the premiums when collected, were cred- 
ited on the books of Jeffyjes & Castleman to said Walter B. 
Jeffries, the plaintiff's husband ; and he produced his books, 
showing an entry in these words: “Bills receivable, Dr. to 
Walter B. Jeffries, for amount of Bush Jones’ check on Thos. 
P. Miller & Co., for $299.53, payable to W. B. Jeffries’ order, 
in gold, passed to us by him for collection, and to be placed 
to his credit, with the premium that it may sell for;” the 
entry as to the other check being in similar words. As to 
these entries the defendant testified, “that said W. B. Jeffries 
was near at the time, but he did not know whether Jeffries 
knew what the entry stated; that the entry was made by his 
(defendant’s) direction, and was in accord with the facts as 
stated by him.” The plaintiff thereupon “objected to the 
introduction of said books, or any entry therein made by 
defendant, his agents or clerks, because it was not shown 
that either plaintiff or her husband was present when the 
same was made, consenting thereto, and that said books were 
not competent evidence iu this cause. The court overruled 
the objection, saying that plaintiffs counsel might cross-ex- 
amine the witness on that subject; to which ruling plaintiff 
excepted. The witness then stated, that he does not now 
recollect whether said W. B. Jeffries was present when said 
entry was made; that Jeffries handed him the drafts at his 
book-keeper’s desk, which is not more than a step from his 
own desk ; and that it was his habit to direct his book-keeper 
to. make his entries as soon as a transaction is had.” Plain- 
tiff then again moved toexchide the books and entries as evi- 
dence, and excepted to the overruling of the motion. 

A. S. Jeffries, the defendant’s late partner, testified, as a 
witness for the defendant, to a conversation between himself 
and the plaintiff, a few days before the account was opened 
with Jeffries & Castleman, similar to the conversation to 
which the defendant had testified ; but the plaintiff, in rebut- 
tal, denied each conversation. Of the items included in the 
account of Jeffries & Castleman, $190 was the aggregate of 
eash paid at different times to the plaintiff or her husband ; 
and plaintiff consented to the allowance of this amount as a 
partial payment. Most of the other items, amounting to 
more than the sum sued for, were, as the defendant testified, 
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articles for the comfort and support of the household, suita- 
ble to the degree and condition in life of the plaintiff and 
her husband ; and there were some items for plantation sup- 
plies, tobacco, powder and shot, &c. On all the evidence 
adduced, which the bill of exceptions purports to set out “in 
substance,” the court charged the jury, on the request of the 
defendant, as follows: “If the jury believe that, at the time 
this suit was bronght, the plaintiff’s husband was indebted 
to the defendant for articles of family support, suitable to 
the condition in life of the said W. B. and Ann M. Jeffries ; 
and that such account was contracted for such articles after 

laintiff acquired the money sued for; and that such account 
is still due and unpaid to the defendant ; then said account 
is a good defense under the plea of set-off, whether there 
was or not any agreement between plaintiff and defendant to 
so apply the money.” To this charge the plaintiff excepted, 
and she now assigns it as error, with the several rulings on 
evidence to which exceptions were reserved. 


Tos. R. Roviwac, for appellant. 
Wess & Turwiter, contra. 


STONE, J.—When this case was before us at a former 
term, we drew a distinction between the defense of pay- 
ment, and that which could eome in in the nature of set-off. 
As to the former, we said: “It is alleged that, in consid- 
eration of ‘articles of comfort and support of the household,’ 
&c., furnished and to be furnished by Castleman to Jeffries 
and wife, Jeffries, the husband and trustee, turned over and 
paid to Castleman the two checks, which were received and 
used as so much money. If this be so, and if such articles 
were furnished in value equal to, or greater than, the sum of 
the two checks and the premium thereon, then this is a 
complete defense to the action, and could be given in evi~ 
dence under the general plea of payment.” {This statement 
of the principie, if sustained by the proof, gives to the plea 
of payment a much wider range than is covered by the de- 
fense of set-off.| “Set-off, being in its nature a cross action, 
or revocatory suit, must be pleaded with the same formality 
which would be required in a complaint, if it were made 
the cause of an action brought.” ‘This distinction marks the 
difference between the two lines of defense. The one would 
cover all articles previously purchased, without regard to 
their character. The latter would embrace only such articles 
of comfort and support of the household as the statute pro- 
vides for.—See Castleman v. Jeffries, 60 Ala. 380. 
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There was testimony offered in this case, which is perti- 
nent to each phase of the defense. The testimony pertinent 
to the plea of payment is in glaring conflict. The verdict of 
the jury was general, and we ean ‘not tell on which issue it 
was based—whether on the plea of payment, or set-off. 

The defendant testified to a state of facts, which, if be- 
lieved, sustained his plea of payment. He offered in evi- 
dence, in corroboration of his own and late partner’s testi- 
mony ‘prob: bly, the entry he had caused his book-keeper to 
make on his books, to the effect that the checks were re- 
ceived to be collected and placed, with premium, to Mr. Jef- 
fries’ credit. The terms on which these checks were received 
by Castleman, is the important question of fact which was 
controverted in the Cireuit Court. There were two wit- 
nesses, against two. If defendant’s version was true, then 
they were received in payment. If plaintiff's was the true 
version, then it could be set-off at most. The testimony 
offered by the defendant, mentioned above, was received by 
the court, against the objection and exception of the plaintiff. 
In this, the Cireuit Court erred. It was allowing Castleman 
to prove, in his own favor, @ memorandum he had had m: ide, 
without any testimony tending to show Jeffries assented to 
it, or knew of its existence. Acklen v. Hickman, 63 Ala. 494. 
We ean not know what influence this testimony exerted in 
the finding, and henee are not able to affirm it was error 
without injury. 

We find no other error in the record. 

Reversed and remanded. 


Woodruff v. Snedecor. 
Bill in Equity for Settlement of Trust. 


1. Compensation of trustee-—Where the nature and character of the 
trust and trust property show that, in the execution of his duties, rather 
unusual trouble and annoyance would be encountered by the trustee, 
five per cent. on the amount of his receipts and disbursements each 
should be allowed him as compensation. 

2. Diligence re inte d of trustee.——A trustee is required to exercise, in 
the discharge of the duties of the trust, that degree of diligence which a 
man of ordinary pradence bestows on his own similar business inter- 
ests; and when he does this, he acquits himself of blame. 

3. Counsel fees; when divided between trustee and cestuis que trust.—On 
bill filed in this case for the settlement of a trust, by the beneficiaries 
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against the trustee, the counsel fees were ordered to be divided equally 
between the trust fund and the trustee personally, under the rule de- 
clared in Smith cv. Kennard’s Eweeutors, 38 Ala. 695; that rule being, 
that counsel fees would be divided when both parties were equally at 
fault in the litigation 


ApPEAL from the Chancery Court of Sumter. 

Heard before the Hon. A. W. Ditianp. 

The bill in this case was filed on the 18th Mareh, 1879, by 
Jonathan Bliss (suing for the use of F. P. Snedecor) and 
others, against Zoromba W. Woodruff and others, for the 
final settlement of a trust; said Woodruff being the trustee, 
and the complainants, with some of the defendants, being 
the parties beneficially interested. The trust originated in 
this way: In October, 1867, Bliss, Mooring and others, 
judgment creditors of T. D. Bell and R. G. MeMahon, indi- 
vidually and as pariners, sued out executions on their several 
judgments, which were levied on several tracts of land and 
other property, being all the property supposed to belong to 
said defendants, or either of them; and some of this prop- 
erty being claimed as exempt by said defendants, and other 
portions being claimed by the wife of said McMahon as be- 
longing to her individually, all the parties in interest entered 
into a writteu agreement prior to the sale, which was reduced 
to writing, and signed by them or their attorneys, in these 
words: “ For good and valuable consideration, the under- 
signed, plaintiffs in the foregoing judgments, and the under- 
signed attorneys for said plaintiffs, and the undersigned de- 
fendants in said judgments, and W. O. Winston as agent for 
A. A. Winston, agree as follows: There are executions on 
said judgments now in the hands of the sheriff of Sumter 
county, and he has levied said executions on all the property 
which is subject to levy, and has advertised said property to 
be sold this day. Said defendants waive any irregularity in, 
or suspension of said sale. It is agreed by all parties inter- 
ested in said executions and property, that James A. Moor- 
ing shall buy any and all of said property which shall not 
sell for a reasonably fair price, and hold it as trustee under 
this agreement; that he shall rent out the property pur- 
chased, on such terms as he shall thiuk best, until favorable 
opportunities occur to sell it for reasonably fair prices; that 
he shall apply three-fourths of the rents towards the pay- 
ment of the amounts that shall be due on said judgments 
ratably. and shall pay the other fourth to Mrs. E. R. MeMa- 
hon, if living, or to her children if she should be dead. The 
proceeds of any sales of said property shall also be applied 
by said Mooring towards the payment of the amounts that 


shall be due on said judgments ratably. The amounts which 
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shall be due on said judgments shall be paid, or all of said 
property shall be sold, and the proceeds applied to their 
payment, within three years from this day. If the rents and 
profits of said property, applied on said judgments, and the 
proceeds of sale of said property, and other payments which 
shall be made on said judgments, should discharge the 
amounts due on said judgments, within said three years, 
all of said property, or the proceeds thereof which shall re- 
main, shall be delivered or paid to the said Mrs. McMahon, 
if living, or to her children, if she should be dead, as her or 
tleir owa property, and as her or their own separate estate 
under the Code of Alabama. In applying rents, proceeds of 
sale or payments, to said judgments, interest is ‘to be com- 
puted without rests, so that there shall be no partial com- 
pounding of interest by reason of such application. In case 

said Mooring should die before the provisions of this agree- 
ment shall be fully executed, or if, for any cause, he shall fail 
or refuse to act, as herein required, a majority of the plain- 
tiffs in said judgments may select and appoint another trus- 
tee, who, when selected and appointed, shall have all the. 
powers, and shall perform all the duties hereby conferred on 
and required of said Mooring; and the said creditors, in 
either event above specified, and in the event any other 
trustee selected and appointed by them should die, or fail or 
refuse to act, may select and appoint, from time to time, as 
oceasion may require. Nothing herein contained shall dis- 
charge any surety or indorser on any of the debts on which 
said julgments were recovered, nor preveut any of said cred- 
itors from making the money out of such surety or indorser, 
if he or they should choose to do so; but, in case the money 
should be made out of any such surety or indorser, such 
surety or indorser shall stand in the place of the creditor, so 
far as the provisions of this agreement are concerned, and 
shall have all the rights under this agreement which such 
ereditor would bave had if he had not so made his money 
out of such surety or indorser. If any more formal agree- 
ment than this, or any conveyance whatever, shall at any 
time be deemed necessary to carry out the general intentious 
herein expressed, it shall be executed, as ‘the counsel of all 
parties, or the parties themselves, shall agree. In case the 
property levied upon, and which shall be sold by the sheriff 
under said executions, shall not be sufficient to pay the 
amounts due on said judgments, and all costs and commis- 
sions, as to the balance which shall be due on each of said 
judgments no lieu shall be lost, and executions may be taken 
out, at the option of each of said plaintiffs, from time to 
time, as they may choose.” 
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The property was sold by the sheriff, under the levy of the 
several executions, on the 13th, 14th, and 15th January, 1868; 
Mooring becoming the purchaser, pursuant to this agree- 
ment, of the greater porticn, and receiving the sheriff's deed 
for all the real estate knocked down to him. He took pos- 
session of the property conveyed to him, rented it out, eol- 
lected rents, and continued to discharge the duties of the 
trust until some time during the year 1872, when he resigned ; 
and Z W. Woodruff was thereupon elected, by the parties in 
interest, as his successor in the trust. On the 19th February, 
1873, the parties interested entered into another agreement 
in reference to the trust property, which, as reduced to writ- 
ing and signed, was in these words: ‘Compromise and set- 
tlement under former agreement, a copy of which is hereto 
appended. A great deal of the property went into the hands 
of the trustee, Mooring, or it was sold or rented by him or 
his successor, Z. W. Woodruff, or by the sheriff. Ques- 
tions of dispute have arisen ;. Mrs. E. R. MeMahon claiming 
that her separate estate has been taken, and that it is not 
liable either in law or equity, or by virtue of said agreement; 
‘Turner Bell claiming that, by sheriff’s and other sales, prop- 
erty exempt from execution has been sold; R. G. McMahon 
and his wife claiming the same, and claiming damages there- 
for, and claiming in her behalf divers rents, damages, and 
injury to property, and property itself. In settlement of all 
which, it is agreed between said MeMahon and wife and Bell 
and wife on the one part, and Z. W. Woodruff, representing 
the other parties, as follows: Quit-claims shall be mutually 
executed, so as to convey title as follows—to Mrs. E. R. 
McMahon,” certain designated property ; “to said Woodruff 
as such trustee, or to the said parties whom he represents,” 
certain other property particularly designated. “All moneys 
in the hands of the trustees, from sales of property and 
rents, shall be equally divided, Mrs. McMahon taking one- 
half; and all sums due for past sales and rents shall, when 
collected, be equally divided. The sum of one thousand dol- 
lars, which Mrs. McMahon is to pay as part consideration of 
this contract, is to be deducted from her share, unless pre- 
viously paid ; and the title to the property allotted to her by 
this compromise may be withheld until the sum is paid, or is 
properly accounted for. Said Woodruff and his associates 
are to be released from all claim for any past veglect of rent- 
ing, improper renting, improper sales, damages to property, 
failure to collect, sales of exempt property, liabilities for acts 
of the sheriff, or for moneys collected by him. The sales 
heretofore made by the trustees, or either of them, or by the 


beneficiaries under this agreement, are to be confirmed, the 
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absolute property passing to the purchaser in case of trust 
sale, ” & Cc. 

Copies of both of these agreements were made exhibits to 
the bill. Mooring died in July, 1874, and an amicable set- 
tlement of his accounts as trustee was afterwards made be- 
tween his widow and personal representative and the bene- 
ficiaries under the trust. The bill alleged that deeds were 
executed by the several parties in accordance with the pro- 
visions of the last agreement, but the deed to McMahon and 
wife had never been delivered, being withheld until the pay- 
ment of the $1,000 as stipulated, and they had been placed in 
possession as allotted to them; and that Woodruff, as trustee, 
had continued to hold the residue of the property, renting 
it out, receiving the rents, &e. McMahon and wife and Bell 
and wife were made defendants to the bill, witi Woodruff. 
The bill prayed that the trust might be finally closed and 
settled on the basis of the compromise agreement, and that 
the trustee be required to account. An answer was filed by 
Woodruff, admitting all the material allegations of the bill, 
and submitting a statement of his accounts as trustee, which 
showed that he had collected as trustee $1,263.63, and had 
paid out $932.14. A decree pro CONS eSSO was entered against 
the other defendants. The cause being submitted to the 
chancellor on bill and exhibits, decrees pro confesso, and an- 
swer of Woodruff, he took jurisdiction of the case, and 
ordered the register to state the accounts of the trustee. 
The trustee filed an account before the register, charging 
himself or $2,121.36, and claiming credits to the amount 
of $1,723.72, besides commissions; but the account stated 
by the pins charged him with receipts aggregating 
$3,620.75, and credited bim with disbursements to the 
amount of $737.40, thus showing a balance of $2,883.35 
against him. The trustee reserved several exceptions to the 
rulings and conclusions of the register in the statement of 
the account, among which were the following: Ist, “to the 
action of the register in charging him with the rent of the 
old printing-oftice, for five years and ten months, at the rate 
of $100 per annum ;” 20, “to the action of the register in 
allowing him only $181.03 as commissions, or compe nsation, 
on the round that it was not sufficient ;” and, 3d, “ to the 
action of the register in allowing him only 375 as an attor- 
ney’s fee in this case.” The chancellor overruled the excep- 
tions, and confirmed the register’s report; and these rulings, 
with other matters, are now assigned as error by the trustee. 


WaLker & JoLLy, for appellant. 
VoL. LXVIIL. 
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SNEDECOR & COCKRELL, contra. 


STONE, J.—The receipts and disbursements by the trus- 
tee, Woodruff, aggregate about $4,350. The vature and 
character of the trust and trust property show that, in exe- 
euting the trust, rather unusual trouble and annoyance were 
to be encountered. Five per cent. on each side of the ac- 
count, debit and eredit, should have been allowed to the 
trustee.— Vayee v. Cowperthwaite, 10 Ala. 966; Gould v. 
Huayes, 25 Ala. 426; Pinckard v. Pinckard, 24 Ala. 250; 
1 Brick. Dig. 978, $ 907. 

The testimony scarcely justified the charge of one hun- 
dred dollars per annum, as rent for the old printing-oftice. 
We are not convinced by the testimony set out that the 
trustee did not employ reasonable diligence to procure a 
paying tenant, nor that the property could have been let at 
a rental of one hundred dollars per annum. Trustees are 
required to employ that degree of diligence which an ordi- 
narily prudent man bestows on his own similar business in- 
terests; and if he do so, he acquits himself of blame. We 
send this question back for further testimony. 

Under the rule declared in Smith v. Kewnard, 38 Ala. 695, 
we think this a case for division of counsel fees between the 
trust fund and the trustee personally. Let the register 
ascertain what would be a reasonable fee for services ren- 
dered in this case, including services on this appeal, and let 
one-half of such sum be allowed the trustee as a credit 
against the trust liability. 

Reversed and remanded. 


MeKemie v. Gorman. 


Bill of Interpleader by County School Superintendent, against 
Claimants of School Fund. 


1. Publie schools in Op lika : school district, and powers of board of 
trustees.—Under the act of the General Assembly approved April Lith, 
1873, entitled ‘An act to empower the mayor and city council of Opelika 
to establish and maintain a system of public schools within said city, 
and for other purposes’? (Sess. Acts 1872-3, p. 246), and the several 
subsequent acts of the Board of Education, the area bounded by the 
city limits was established as a school district, separate and distinct 
from the other school districts of the county; the publie schools within 
that district, their management and control, were committed to a board 
of trustees to be elected by the city council; the board of trustees 
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thereby created became a quasi-corporation, having a capacity of per- 
petual succession, and the express power of employing teachers to con- 
duct the public schools; their contracts with teachers might be made 
verbally or in writing, and would be subject to the same inferences and 
implications that bind an individual in the employment of agents or 
servants; and the validity and operation of these contracts could not 
be impaired, or in any manner affected, by a change in the member- 
ship of the board of trustees, created by a new election. 

a Spe cial or local law as to payin nt of teachers by school superinte nd- 

ent of Lee connty.—The special act approved February 9th, 1877, entitled 
“An act to authorize the county superintendent of Lee county to pay 
certain debts contraeted by the trustees of the public schools of the city 
of Opelika’? (Sess. Acts 1876-7, p. 225), isa valid statute, belonging to the 
¢lass of curative or healing statutes, and is not obnoxious to the consti- 
tutional provision (Art. iv, $25) imposing restrictions on special and 
local legislation. 
3. Notice of application for special or local law.—-Whether or not 
notice Was given of the intention to apply for the passage of a special or 
local law, as required by the 24th section of the 4th article of the consti- 
tution, is not a disputable faet, as to which evidence may be received to 
invalidate the law, when rights are asserted under it. Such notice is 
conclusively presumed to have been given, unless the contrary is 
attirmatively shown by the journals of the General Assembly. 


APPEAL from the Chancery Court of Lee. 

Heard before the Hon. N. 8. Granam. 

The bill in this case was filed on the 27th July, 1877, by 
Join F. Yarbrough, the superintendent of the public schools 
of Lee county, against the rival claimants of certain school 
moneys in his hands, amounting to $540; asking that they 
be compelled to interplead, asserting their respective rights, 
and that the court decide who was entitled to the money. 
The fund in the hands of the complainant was a part of the 
moneys apportioned to Lee county for the scholastic year 
1876-7, and was deposited in court, on the filing of the ‘bill, 
to await the decision of the cause ; and the contesting claim- 
ants of the fund, admitting that the bill was properly filed, 
presented their claims, under the order of the court, by ap- 
propriate pleadings. 

The claimants were, on the one hand, W. J. McKemie, 
Miss Callie McKemie, and Miss C. E. Foreman, who had 
taught the public schools in Opelika, during the months of 
Octobe x, November, and December, 1876, under verbal con- 
tracts with the trustees of the school district; and their 
accounts, or claims, were approved by the trustees with whom 
the contracts were made, under authority conferred by the 
special act approved February 9th, 1877, entitled “‘An act to 
authorize the county superintendent of Lee county to pay 
certain debts contracted by the trustees of the public schools 
of the city of Opelika,’ which is in these words: “ Be it 
enacted,” &c., “that the county superintendent of Lee county 


be, and he is he reby, authorized and required, upon the ap- 
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proval of the board of trustees of the public schools of the 
city of Opelika under whose supervision the debts were con- 
tracted, to pay W. J. McKemie, Miss C. E. Foreman, and 
Miss Callie MeKemie, the amounts severally due them for 
services as teachers in said public schools for the months of 
October, November, and December, 1876; said amounts to 
be paid from the proceeds of the apportionment of the 
Opelika school district for the scholastic year 1876-7.”—Ses- 
sion Acts 1876-7, p. 225. 

Before the passage of this statute, the term of office of 
these trustees had expired, and they had been succeeded by 
a new board, elected by the city council of Opelika; and the 
new trustees had employed other teachers—-namely, Mrs. 
Anna Gorman, Mrs. J. E. Riley, and Mrs. O. W. Ware, who 
are the other claimants of the fund. These contracts were 
made in January, 1877, and were reduced to writing, and 
signed by the respective parties. By their terms, the schools 
were to be taught for five months, commencing February Ist, 
1877 ; and the services were performed as stipulated. ‘These 
claimants insisted, among other things, that the said special 
act of the General Assembly was unconstitutional and void ; 
and, among the specified grounds of objection, it was alleged 
that notice of the intention to apply for its passage was never 
given in Opelika, nor in Lee county. The fact that no such 
notice was given was admitted, but objection was made to the 
relevancy and admissibility of the evidence. 

The view taken of the case by this court renders it neces- 
sary to state the provisions of an act of the General Assem- 
bly, and several acts of the Board of Education, which were 
set up in the answer filed by McKemie and his associates. 
On the 15th April, 1873, an act of the General Assembly was 
approved, entitled “An act to empower the mayor and city 
council of the city of Opelika to establish and maintain a 
system of public schools within said city, and for other pur- 
poses,” which contains five sections, in substance as follows: 
The first section declares, “that the mayor and council of the 
city of Opelika be, and they are hereby, empowered to estab- 
lish and maintain a system of public schools, which shall be 
free to all the children within said city;’ the third section 
provides, “that said mayor and council shall, by ordinance 
or otherwise, in their discretion, provide for appropriate 
agencies to regulate, supervise, and carry on said system of 
public schools, and render the same efficient ;’ the second 
and fourth sections authorize the levy of taxes and the issue 
of bonds “ to raise revenue for the establishment and main- 
tenance of said system of public schools ;’ and the fifth sec- 
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tion repeals all inconsistent laws.—Session Acts 1872-3, 

p- 246. 

On the 14th December, 1872, prior to the passage of this 
act of the General Assembly, the State Board of Education 
had passed an act, entitled “An act to establish a city public 
school in the city of Opelika,” which contained seven sections. 
The first section of said act declares, “that the corporate 
limits of the city of Opelika shall constitute a school district, 
separate and distinet from the remaining school districts and 
parts ot districts of the county of Lee; end the general law 
regulating the public schools of the State shall apply to said 
school district, except as hereinafter provided.” The second 
section declares, “that the public schools of the city of 
Opelika shall be under the control of the city board of trus- 
tees, consisting of nine members, to be elected by the city 
council of Opelika, at their first meeting in July, 1873; of 
whom, five shall constitute a quorum.” The third section 
declares, that the board of trustees, whose organization is 
provided for, “ shall exercise all powers, and be subjected to 
all the duties prescribed by law for township boards of 
trustees, but, in addition to such powers and duties, may ex- 
ercise all other powers, and discharge ali other duties, im- 
posed by the ordinances of the city council of Opelika for the 
said city, so far as may be involved in the collection and 
distribution of money arising from local and special laws, or 
from any other source, and not derived from the school fund 
of the State.” The fourth section gives the city board of 
trustees power to elect a superintendent and other teachers 
of the public schools of the city, and to establish rules and 
regulations for the management and government of the 
schools, “ not ineonsistent with the school laws.” The fifth 
section prescribes the duties, compensation, ce., of the super- 
intendent of the city schools. The sixth section, as after- 
wards amended, provides, “that the city of Opelika, as a 
separate school district, shall receive its proportionate share 
of the educational fund apportioned to the county of Lee, 
including a pro-rata share of the sixteenth section fund of 
each township that lies partly within the corporate limits of 
the city, and all the poll-tax collected in the corporate limits 
of said city; and the county superintendent of education of 
Lee county shall keep said moneys separate and apart from 
the other educational fund of said county, to be used ex- 
clusively for the payment of teachers in the public schools of 
the city of Opelika.” The seventh section, as amended, pro- 
vides, “that the accounts of teachers for services rendered in 
the public schools of the city of Opelika, when approved by 
* board of trustees, shall be paid by the county superin- 

OL. LXVIII. 
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tendent of education of Lee county, as other teachers in said 
county are paid.” By another act of the Board of Eduea- 
tion, approved December 11th, 1874, it was provided, “ that 
the city board of trustees of the city public schools of 
Opelika shall be elected by the city council of Opelika, at 
their first meeting in January, 1875, and every two years 
thereafter.” . 

On the final hearing, on pleadings and proof, the chancellor 
held that the claims of Mrs. Gorman and her associates were 
entitled to be first paid out of the fund, and that, as against 
them, the special act authorizing the payment of the claims 
of McKemie and his associates was invalid and of no effect. 
From this decree McKemie aud his associates now appeal, 
and here assign it as error. 


W. H. Baryes, for appellants. 
Samrorp & LINDSEY, contra. 


BRICKELL, C. J.—The effect of the act of the General 
Assembly, approved April 15th, 18:3, and of the subsequent 
acts of the Board of Edueation, was, as is declared in one 
of them, to convert the corporate limits of the city of Ope- 
lika into a sehool: district, separate and distinct from the 
school districts of the county of Lee governed by the general 
law. The schools authorized in the city, their management 
and control, were committed to a board of trustees, elective 
by the city council, and not tothe township trustees. These 
schools were, however, to participate in the distribution of 
the public moneys appropriated for the use of schools, ap- 
portioned to Lee county. The county superintendent of 
education was required to keep separate from other educa- 
tional funds the proportionate share of the city, and to apply 
it to the payment of the accounts of teachers, when such ac- 
counts were approved by the board of trustees: By this 
legislation, the board of trustees of the city became a quasi 
corporation, having a capacity of perpetual succession, and 
the express power of employing teachers to conduct the city 
schools.—School Commissioners v. Aiken, 5 Port. 169; Clark 
v. Mobile School Commissioners, 36 Ala. 621; Horton v. Same, 
43 Ala. 593. The contracts for the employment of teachers 
could be made by the trustees in writing, or by parol; and 
they would be bound by the same inferences and implica- 
tions, which would bind an individual, in the employment of 
agents or servants.—1l Brick. Dig. 403, $33. It is undis- 
puted, that the appellants taught the public schools of the 
ay during the months of October, November and December, 
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1876, and were by the board of trustees recognized as acting 
under employment from them ; and it can scarcely be re- 
garded as a matter of dispute, that there was a verbal con- 
tract, stipulating their compensation. ‘These facts bind the 
trustees—the corporation-—to the same extent as if the con- 
tract had been reduced to writing, and the evidence of eor- 
porate assent had been manifested by a resolution of the 
trustees, entered on the minutes of their proceedings. 

No change in the membership of the ecorporation—the 
substitution by an eleetion of other and different individuals 
as trustees—would affect the validity or operation of the 
contract, nor relieve the board of trustees from the obliga- 
tion and duty of securing to the appellants the stipulated 
compensation, wheuever there were funds in the hands of 
the county superintendent, which were applicable to their 
payment; and such funds were applicable whenever there 
were not prior claims upon them. ‘Lhe obligation of the con- 
tracts of corporations is not of such frailty and uncertainty, 
as to depend upon the continuance in office of the same per- 
sons by whom the contracts were made, as agents, or as the 
governing body. Nor are they sabject to be impaired or 
destroyed, when they involve private, individual rights, by 
legislative changes or modifications of the corporate charter, 
when stch changes or modifications lie within the scope of 
legislative power.— T'rustces of University v. Moody, 62 Ala. 
389; Broughton v. Pensacola, 93 U.S. 266. 

In the court below, this controversy resolved itself into a 
single inquiry; and that is the shape it has taken by the ar- 
gurment in thiscourt. That inquiry is the validity of the act 
of the General Assembly, approved February 9, 1877, which 
authorized the county superintendent to pay the claims of 
the appellants, from the proceeds of the apportionment of the 
funds to the schools of the city, for the scholastic year 
1876-7, upon their approval by the board of trustees under 
whose supervision they were contracted—Pamph. Acts, 
1876-7, p.225. This act is supposed to infringe several pro- 
visions of the constitution, to which we will presently refer. 
The purpose of the General Assembly, in the enactment of 
this statute, was, doubtless, to cure some defect, real or im- 
aginary, in the existing laws, which would prevent the trus- 
tees making the contract with the appellants from approving 
their accounts or claims for compensation, and would pre- 
vent the county superintendent from paying them from the 
funds designated. But it is not necessary to indulge any 
speculation or conjecture as to the motives which may have 
controlled in its enactment. In its terms it is clear and 
mandatory ; and if there has not been a plain violation of 
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the constitution in its enactment, obedience to it must be 

yielded. 

It is supposed to infringe the twenty-third section of the 
fourth article of the constitution, which reads: “No special 
or local law shall be enacted for the benefit of individuals or 
corporations, in cases which are or can be provided for by + 
general law, or where the relief sought can be given by any 
court of this State; nor shall the operation of any general 
law be suspended by the General Assembly for the benefit of 
any individual, corporation, or association.” Without now 
discussing how far it rests in the discretion of the General 
Assembly to determine when and in what cases a special or 
local law ought to be enacted, we do not find any general 
law which would confer on the county superintendent, and 
the trustees under whose supervision the contracts with ap- 
pellants were made, the authority conferred by this special 
enactment. Certainly there was no general law, which would 
have authorized the trustees, though their official term had 
expired, and their successors were in office, to approve the 
claims of appellants, or which would have given any force to 
such approval. There is no general law, which would have 
authorized the county superintendent to act upon such ap- 
proval, and which would have made it, for him, conclusive 
evidence of the validity of the claims. Nor was there any 
general law, which would have afforded the relief afforded by 
the special enactment; aud it is plain there was no court 
which could have afforded it. The section of the Code, 
which gives teachers a summary remedy against county 
superintendents who fail to pay them, having money in their 
hands (Code of 1876, § 915), was the 9th section of the 4th 
article of the general school law, approved February 8th, 1877, 
and the first section of the 10th article of the law declared 
its provisions inapplicable to cities and incorporated towus 
provided for by local school laws. 

If it is admitted, that notice of the intention to apply to 
the General Assembly for the enactment of this statute ought 
to have been given, in obedience to the 24th section of the 
4th article of the constitution, notice is conclusively pre- 
sumed, unless the absence of it is affirmatively shown by the 
journals of the General Assembly. It is not a disputable 
fact, in reference to which evidence may be received, to in- 
validate the enactment, whenever rights are asnerted under 
it, leaving the enactment to be declared valid in one case, 
when there is a want of evidence countervailing the presump- 
tion, and invalid in another when such evidence is intro- 
duced. Laws do not rest in such uncertainty, or on such 


unstable foundations. 
Vou. LXVIII. 
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The statute belongs to that class of curative, or healing 
statutes, the General Assembly have the undoubted power, 
and a large discretion in enacting. No private, individual 
rights are infringed by it, and obedience to it is a duty. It 
was the duty of the county superintendent, when the ac-. 
counts of the appellants were approved by the trustees, un- 
der whose supervision they were contracted, to have paid 
them from the funds apportioned to the Opelika school dis- 
trict for the scholastic year 1876-1877. 

The decree of the chancellor is reversed and annulled, and 
this cause is remanded to said court, for further proceedings 
therein in accordance with this opinion. 


Warren & Burch v. Jones. 
Creditor’s Bill in Equity to set aside Fraudulent Conveyance. 


1. Gift or con reyance bi husband to wife —A gift or convevance by the 
husband to the wife directly conveys to her an equitable estate ; and such 
conveyance, if made bona fide, in consideration of an existing indebted- 
ness, is valid against the husband’s creditors. 

2. Conrenance by insolvent deltor.--X conveyance by an insolvent 
debtor to one of his creditors, in payment of an existing debt, is not 
fraudulent against other creditors, although its effect may be to disap- 
point them; nor will the fraudulent intent of the grantor avoid it, unless 
the grantee had knowledge of such fraudulent intent, and participated 
In it. 

3. Re rision of chaneellor’s decision on facts.—The settled practice of 
this court is, not to disturb the decision of the chancellor on a disputed 
question of fact, unless clearly convinced that he has erred—in other 
words, unless there is a decided preponderance of evidence against the 
conclusion attained by him. 

4. Conveyance hy husband to wife.—-The husband having conveyed a 
tract of land to his wife in payment of an existing indebtedness, and 
afterwards effected another conveyance to her through the medium of a 
third person as the conduit of title, for the purpose of curing supposed 
defects in the first conveyance ; though the latter conveyance, if stand- 
ing alone, ‘might be constructive'y fraudulent against the husband’s 
creditors, this would not affect the validity of the first deed, nor afford 
a ground for equitable relief. 


APPEAL from the Chancery Court of Lowndes. 

Heard before the Hon. H. Ausrii. 

The bill in this case was filed on the 15th January, 1877, 
by Warren & Burch as partners, doing business in Mont- 
gomery as merchants under that name, against Thomas Jones 
and his wife, Mrs. Hattie E. Jones ; and sought to subject to 
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the satisfaction of a judgment, which the complainants had 
recovered against said Thomas Jones, a tract of land whieh 
he had conveyed to and for the benetit of his wife, and to set 
aside the couveyances as fraudulent. The complainants’ 
judgment was rendered on the 30th April, 1874, and was 
founded on an account for goods sold and delivered, which 
became due on the Ist Oetober, 1873; and an exeeution on 
the judgment was returned “ No property found” before the 
bill was filed. The tract of land contained about 817 acres, 
a portion of which, containing about 286 acres, was bought 
by said Thomas Jones in the latter part of the year 1871, at 
the price of ten dollars per acre, and the title taken in his 
own name; avd the residue of the tract he had previously 
inherited. On the 29th December, 1873, he conveyed the 
entire tract of land, on the recited consideration of $8,000 in 
hand paid, to his wife, the deed being attested by two wit- 
nesses, but neither acknowledged nor recorded; and on the 
7th February, 1874, he and his wife conveyed the land, except 
a homestead of eighty aeres, to W. H. Barry, on « recited 
consideration of $5,000 “tous inhand paid by said Barry, by 
his note of hand, the receipt of which is hereby acknowl- 
edged ;” and on the same day, Barry conveyed the same 
lands to Mrs. Hattie E. Jones, in consideration, as recited, 
“of $5,000 in the form of a certain promissory note,” setting 
it out, “to mein hand paid this day by said Hattie E. Jones.” 
The note, as set out in the deed, is signe} by said Thomas 
Jones, dated February 5th, 1874, and payable ove day after 
date to Mrs. Hattie E. Jones, “tor value received, with inter- 
est from the Ist January, 1872, the same being for money in 
eash borrowed of her.” Copies of the deed from Jones to 
Barry, aod from Barry to Mrs. Jones, were made exhibits to 
the bill; and it was alleged that said deeds and notes were 
“in fact one contemporaneous transaction—was 2 sham and 
a frand, made and received by the respective parties thereto 
with the intent and purpose of hindering, delaying and de- 
fraudiug the creditors of said Thomas Jones, and especially 
complainants, in the collection otf their just debts 7” that said 
deeds conveyed all the property of said Thomas Jones, ex- 
cept his homestead of eighty acres ; that he was indebted, at 
the time said deeds were executed, to different persons, in the 
aggregate amount of more than $2,000; and that the recited 
indebtedness to his wife was fictitious. An amended bill 
was filed, alleging the execution of the unreeorded deed from 
said Jones to his wife, notice of which, as the complainants 
alleged, they did not acquire until after the filing of their 
original bill ; and they made similar charges of fraud in refer- 
ence to it. 
Vor.. LXvrit. 
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An answer was filed by Thomas Jones, which was also 
adopted by Mrs. Jones as her answer. He denied the charges 
of fraud in the execution of any of the conveyances assailed 
by the bill, aftirmed their validity and good faith, and stated 
the facts connected with their execution, substantially as 
follows: He and his said wife were married in September, 
1869, he being then over sixty years of age, while his wife 
was under thirty. He received no property by his wife, nor 
did she own any; but he then owned the tract of land on 
which he lived, and had about 310,000 in gold and currency ; 
and he had made provision for his children by a former mar- 
riage, aud owed no debts. A few days after their marriage, 
desiring to provide for her support and maintenance in the 
event of his death, and in fulfillment of a promise made to 
her before mariage, he gave and delivered to his wife the 
$10,000 which he had in money ; and she placed it in a trunk, 
or valise, of which she kept the key. Afterwards, at various 
times, the particular dates and amounts being specified, he 
borrowed almost the entire amount from her, $9,830 in all. 
Some of the money so borrowed was used in carrying on a 
supply store, which proved a failure beeause he could not 
collect the accounts due him, amouuting to several thousand 
dollars, and $2,830 was used in paying for the tract of land 
purchased in 1871, and was borrowed for that purpose, on 
his promise that the purchase should be made for the bene- 
fit of his wife. A part of the purchase-money, about $1,400, 
was paid at the time the contract was made, and the residue 
when it fell due, some time during the year 1873; and the 
title to the land was taken, by mistake, in his own name. A 
short time afterwards, in December, 1873, for the purpose cf 
correcting this mistake, and also in payment of the borrowed 
money which he owed his wife, then amounting to $9,830, 
which was the full value of the land, he convey ed on entire 
tract of land to her. At that time he owed about 2,000 to 
merchants in Montgomery, for supplies furnished during the 
year 1873; but there were no judgments against him, nor 
any suits pending, and the outstanding notes and accounts 
due him exceeded the amount of this indebtedness. Being 
afterwards advised that his deed to his wife was ineffectual 
as a conveyance, he adopted the plan of conveying the land 
to Barry, and Jetting Barry convey to Mrs. Jones, as shown 
by the respective deeds ; the deeds and notes being all parts 
of one and the same transaction, and designed to remedy the 
supposed defects of his first deed to his wife. At the time 
these deeds were executed, none of his indebtedness in 
Montgomery had been paid, and suits were pending or threat- 
ened against him ; but his pecuniary circumstances were not 
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known to his wife. The same facts, in substance, were stated 
by said defendants in their depositions, taken as evidence for 
themselves ; and there was other evidence corroborating their 
testimony on some material points. 

On final hearing, on pleadings and proof, the chancellor 
held that the deed from Jones to his wife was a valid convey- 
ance ; that its validity was not affected by any fraud con- 
nected with the subsequent conveyances and transactions ; 
and that the possession of Jones and wife, subsequent to the 
execution of his deed to her, must be referred to her title. 
He therefore dismissed the bill, and his decree is here as- 
sigued as error. 


R. M. Wittta mson, and W. R. Hovanroy, for appellants. 
CLemMenNts & Enocus, confra. 


SOMERVILLE, J.—This is a bill filed by the appellants, 
as creditors of Thomas Jones, to set aside a conveyance of 
certain lands made by him to his wife, on the alleged ground 
that it was made to hinder, delay, or defraud creditors. 
There were two deeds made by Jones; the one dated and 
executed December 29th, 1873, directly to his wife, Mrs. 
Hattie Jones ; and the other, executed April 30, 1874, con- 
veying the same land to one Barry, who immediately there- 
after conveyed to Mrs. Jones, as previously agreed on by all 
parties interested The first deed conveyed only the equita- 
ble title ; and the last was designed, as the evidence satisfac- 
torily shows, solely to perfect the first conveyance, which 
was supposed to be invalid and ineffectual. 

The chancellor decided, that the first conveyance was free 
from fraudulent intent, in as much as Jones then owed his 
wife, for moneys borrowed of her, and belonging to her equi- 
table separate estate, and the evidence of an intent to hinder 
and delay the complainants, or other creditors, was not sat- 
isfactory, although he was at that time indebted to the 
complainants. 

Such conveyances, by the husband to the wife, have uni- 
formly been held by this court to be valid, if made bona fide. 
Northington v. Faber, 52 Ala. 45; Brevard’s Executors v. Jones, 
50 Ala. 221; Coleman v. Smith, 56 Ala. 369. This deed was 
not rendered fraudulent, because it was a preference con- 
ferred by an insolvent debtor upon a particular creditor, the 
effect of which is to disappoint other creditors.—Fleiellen v. 
Crane, 58 Ala. 627. Nor can it be so, unless the grantee had 
knowledge of the fraudulent intent of the grantor, and par- 
ticipated in it.— Marshall Uv. Croom, 60 Ala. 121. 


Vou. Lxymi. 
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The settled practice is, not to disturb the decision of a 
chancellor, on such questions of facts, unless we are “clearly 
convinced that be has erred,” or, what is the same in effect, 

“unless there is a decided preponderance of evidence against 
the conclusion he atti ins. ”°__ Derrick v. Brown, 66 Ala. 162; 
Marlowe v. Benagh, 52 Ala, 112. We cannot see that the 
chancellor has erred in pronouncing the deed in question to 
be valid. 

The evidence would be sufficient to vacate the deeds of 
April 30, 1874, as being fraudulent, if they stood alone. But 
their purpose was to convey merely the legal title of the hus- 
band, as trustee, to the wife’as the beneficiary, through 
Barry, as a naked conduit of such title. This was fraud with- 
out damage, and afforded no ground for judicial action, or 
equitable relief—3 Wait’s Act. & Def. p. 442, $ 10, p. 153, 
$1. No ereditor was injuriously affected by it. — Wilson v. 
Sheppard, : 28 Ala. 623; Paulk v. Wolfe, 34 Ala. 541. 

The decree of the chancellor is in harmony with these prin- 
ciples, and is affirmed. 


Clark v. Taylor & Co. 
Action on Common Counts, for Goods Sold and Delivered. 


1. Partner's authority fo bind partuership.—lt isa general rule of law, 
that each partner is the agent of the firm, as to all transactions coming 
Within the scope of the partnership business, the extent of his general 
authority in each case being determined by the nature of the particular 
business in which the partnership is engazed, and its ordinary usages ; 
and while this general authority may be limited, by special agreement 
between the partners, such limitation can not aifect the rights of third 
persons dealing with one partner in ignorance of it. 

2. Same. —Tf one partner borrows money, or buys goods, solely on his 
individual credit, the creditor can not maintain an action against the 
partnership, merely because the money or goods were applied to its uses ; 
but the question in such case is, to whom was the credit give n,—whie h 
is a question of fact for the determination of the jury under all the cir- 

cumstances of the case; and although the goods were charged on the 
ceediiets books to the partner purchasing them, this is not conclusive 
evidence that the credit was sive n exclusively to him, and it may be 
shown that they came to the use and possession of the partne rship. 

>. Contracts of (tefe nt: when hiv wlan qor pea we ip tl. os A pe rson dealing 
With an agent is bound, at his pe il, to ascertain the extent of the agent’s 
real authority; yet the agent’s authority may be inferred from his pre- 
vious employme nt in similar transactions known to the party dealing 
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with him, or from the principal’s subsequent acquiescence deliberately 
made with knowledge of the facts; and when a direct benefit accrues to 
the principal from the unauthorized act, his failure to express his dissent 
may amount to a ratification. ° 

4. Set-off of partaer’s debt against debt due partvership.—In an action 
by a partnership on a debt due to it, a debt due from one of the partners 
individually to the defendant is not available asa set-oif; ‘* but it would 
be otherwise, where a usage of the firm to the contrary is proved, estab- 
lishing a clear and uniform practice to allow such set-oll, or where the 
consent of all the partners is satisfactorily shown. 

45. General objection to eridence partly admissible.—When an account is 
offered in evidence under the plea of set-off, and some of the items con- 
tained in it are admissible under that plea, a general objection to the 
whole account may be overruled. 

6. Declarations of partner; whew adinissible against co-partie r, or part- 
vership.—The declaration of one partner, not made in the presence of 
his co-partner, is not competent evidence to prove the existence of the 
partnership between them; but, the fact of partnership having been 
otherwise proved, the declaration of one partner, when opening an 
account for goods bought, that he was authorized by his eo-partner to 
open it in his own name, is admissible evidence as a part of the res geste, 
explaining why the goods were charged to him, and tending to show 
that the credit was not given exclusively to him. 

7. Statute of frauds as to proi nise to pew debt of another: how pleaded, 
or taken advantag of.—The statute of frauds as a defense, unless spe- 
cially pleaded, is generally considered as waived; and when an account 
against a third person is offered in evidence under the plea of set-off, in 
connection with proof of the plaintiff's promise to pay it, the statute of 
frauds not being specially a plied, the evidence can not be rejected 
because the promise was merely verbal. 

8. Specifie objection to evidence.—An objection to the admission of evi- 
dence, on a single specified ground, is a waiver of all other grounds of 
objection. 

%, Ratification or disavowal of ag: at’s act.—A person can not disavow 
or ratify an act or transaction of Which he has no knowledge ; and when 
it is proposed to hold the principal liable for the unauthorized act of his 
agent, on the ground that he did not disavow it, it must be shown that he 
had knowledge of it. 

10. Presumption of injury from ervor.—-When error is shown, injury 
will be presumed, unless the contrary clearly appears from the whole 
record. 


APPEAL from the Circuit Court of Choctaw. 

Tried before the Hon. Lurner R. Smita. 

This action was brought by Willis G. Clark, against the 
partners composing the firm of 8S. T. Taylor & Co., and was 
commenced on the 26th March, 1878. Theaction was founded 
on an account for goods sold and delivered to the defendants, 
during the years 1876 and 1877, by the firm of W. F. Wins- 
lett & Co., which was teri of the plaintiff and said W. 
F. Winslett; and the plaintiff sued as the successor and 
assignee of the partnership. ‘The complaint contained the 
common counts for goods sold and delivered, on an account 
stated, &c. ; and there was a special plea of set-off, on which 


issue was joined. There seems to have been no controversy 
Von. LXVIII. 
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as to the correctness of the account sued on, the entire con- 
test being limited to the account offered in evidence under 
the plea of set-off, which largely exceeded the plaintiffs 
demand. It app ared that the firm of W. F. Winslett & Co. 
“was engaged in the saw-mill, ginning, and grist business, at 
Isney, in Choctaw county, and the defendants are general mer- 
chants at that place, having been engaged in business there 
since 1873.” The plaintiff resided near Mobile, and owned a 
plantation in the neighborhood of Isney. The partnership 
of Winslett & Co. was founded in 1873, and continued until 
about the close of the year 1876, when Clark bought out 
the interest of his co-partner ; and Winslett was also employed 
by Clark, during a part of that time, as agent to superintend 
his farm. The aceount offered in evidence by the defendants 
was made out against W. F. Winslett individually, and con- 
sisted of items for goods furnished to him, or on his orders, 
during the years 1876 and 1877, amounting to about $998 ; and 
there was also a small account against the plaintiff indi- 
vidually, for goods sold and delivered in December, 1877, 
amounting to about S61. 

John S. Turner, one of the defendants, being introduced as 
a witness by the plaintiff, and being shown the account sued 
on, thus testified: * Many of the items were received by the 
defendants from W. F. Wiuslett, and were credited on their 
books to his account. Defendants had but one account on 
their books, in reference to these transactions for 1876-7, until 
notified by plaintiff in December, 1877, except that they had 
separate accounts against the hands employed at the mill and 
on the plaintiffs plantation. Defendants’ books and accounts 
vere made out in the name of W. F. Winslett, who told wit- 
ness that plaintiff was a member of the firm of W. F. Wins- 
lett & Co., and that he was plaintiffs general agent to super- 
intend-his farm in the neighborhood of Isney. Plaintiff, or 
W. Fb. Winslett & Co., had a small supply store on said farm, 
to furnish mill and farm hands. Defendants had frequent 
transactions with Winslett, but had never spoken to plain- 
tiff on the matter of Wiuslett’s account, until the fall of 1877.” 
The bill of exceptions here states, “The defendants then 
offered in evidence, under their plea of set-off, the following 
accounts,” marked “ Exhibit B,” and “ Exhibit C;” the for- 
mer being the account made out against Clark, and the latter 
the account against Winslett. “The plaintiff objected to the 
introduetion of Aehibit C, but the court overruled the objec- 
tion (to which the plaintiff then and there excepted), upon 
counsel stating that he would show, by previous accounts for 
a number of years, that plaintiff had recognized and ratified 
accounts made out in this way; and these were admitted 
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with this understanding.” The witness further testified, that 
these accounts were correct copies from the defendants’ books ; 
and he was then asked, “ Did Winslett say, when he opened 
his accounts with defendants, that he was authorized by plain- 
tiff to open the account in the name of W. F. Winslett?” The 
plaintiff objected to this question, and reserved an exception 
to the overruling of his objection; and the witness then 
answered, “that Winslett made such representations, but 
plaintiff was not present, nor did Winslett then or since show 
defendants any written authority to that effect.” 

The witness further testified : “ Defendants books were kept 
in the same way, from 1873 to 1877, except in 1875, when 
plaintiff made a special agreement with them to furnish the 
hands of the mill and farm ; and defendants filled Win slett’s 
orders for 1875,but charged them on their books to plain- 
tiff individually, as shown by the accounts,” which he pro- 
duced. “ Plaintiff paid the account for 1875, as shown by his 
receipt. Defendants never presented to him the account of 
Winslett, ‘Exhibit C,’ nor any similar account for the pre- 
ceding years, at any time during these transactions. Plain- 
tiff never assented in person, in the presence of witness, to 
the credits placed on said account by defendants.” The wit- 
ness was then asked, by the defendants’ counsel, ‘“* Did plain- 
tiff ever disavow, or make any objection to such?” The 
plaintiff objected to this question, and reserved an exception 
to the overruling of his objection ; and the witness answered, 
“that plaintiff had not until the fall of 1877.’ The witness 
further testified: ‘“ Defendants had accounts with several of 
the employees of Winslett & Co., and also with the farm hands 
of plaintiff; and plaintiff paid their accounts to defendants, as 
showa by the following receipt,” being a receipt dated Nov. 
1, 1877, for accounts against six named persons, aggregating 
$257.47, signed by defendants. “ Defendants rendered the 
accounts to Winslett, every year from 1873, all made out the 
same way, and they were settled, but witness did not know 
whether Winslett showed them to plaintiff. The arrange- 
ment between Ciark and Winslett, as to farm hands, for the 
year |877, was, that the farm was let out to the hands fora 
share of the crop, and Winslett and Clark were also to share 
the crop made by Winslett ; and this arrangement was made 
known to defendants as to the farm.” (The witness then 
testified to the arrangement between the plaintiff and the 
defendants for the year 1877, by which the former waived his 
landlord’s lien on the tenants’ crops, and the defendants made 
advances to them, taking a crop-lien note; and under this 
arrangement the plaintiff paid the tenants’ accounts for that 


year, as above stated, and also delivered to defendants, under 
Von, LXVII. 














1880. ] OF ALABAMA. 457 
[Clark vy. Taylor & Co.] 

the written order of Winslett, four bales of cotton, as his share 
of the crop.) “ Defendants credited the proceeds of said four 
bales of cotton on Winslett’s account, contracted after plain- 
tiff had notified them that he would not be responsible for said 
Winslett’s purchases. Defendants never would bave made 
this account with Winslett, nor given him such credit, if he 
had not been known to be a member of the firm of W. F. 
Winslett & Co.,and an agent of plaintiff.” 

“ Defendants offered to introduce the account of one Jack 
Lewis, a tenant of plaintiff; to which plaintiff objected, on the 
ground that said account was not contained in the bill of par- 
ticulars required of the defendants before the trial of the 
cause, when the plea of set-off was filed. The court over- 
ruled the objection, and allowed the account to come in. 
This item was admitted, on the ground that plaintiff had been 
shown this item before suit, and agreed to pay it; because 
plaintiff called for defendants’ books, and this item was in the 
books. Defendants also asked and obtained leave to amend 
their plea of set-off, and plaintiff’s counsel then and there 
excepted. Defendants then asked the following questions: 
‘Did plaintiff give detendants any notice of the change which 
was made between himself and Winslett, in regard to run- 
ning the mill and farm in 1876? ‘ Did plaintiff ever ask to 
see defendants’ books?’ ‘Did plaintiff ever object, or give 
notice to defendants that he would not be bound for the con- 
tracts of Winslett?’ ‘To each of these questions plaintiff 
objected; the court overruled the objections, and plaintiff 
excepted. The witness answered, that plaintiff had not.” 

The plaintiff himself thus testified in hisown behalf: “In 
1873, I entered into a partnership with W. F. Winslett, in the 
saw and grist-mill and cotton-ginning business at Isney, and 
employed said Winslett to superintend my farm. He was not 
my general agent, and his powers in the partnership was sim- 
ply that of other partners in similar business. In 1875, I 
made arrangements with the merchants at Isney (defendants 
and P. C. Rondet) to furnish supplies, &c., to the farm and 
mill employees, and required defendants to furnish me 
monthly statements of their accounts. The statements were 
rendered, and accounts made out in my name, as shown by 
exhibit to Turner's evidence. I paid up these accounts in the 
fall of 1875, but did not then, nor at any time, pay anything 
to defendants for said Winslett, except by special order from 
him for his share of the crop of 1877, as shown by receipt 
exhibited by Turner. I did not know, except incidentally in 
the yearly settlements between Winslett and myself of part- 
nership and plantation matters, that he had any account with 
defendants. I furnished from Mobile, except during the year 











458 SUPREME COURT Dec. Term, 

(Clark v. Taylor & Co.] 
1877 and a part of 1875, such supplies for mill and planta- 
tion as were needed. Wiuslett would write to me for such 
articles as were needed, and I would forward them. I did 
not inquire into Winslett’s private accounts, and did not 
authorize the proceeds of the mill or farm |?| to any account 
made with defendants. In 1875 and 1877, J made special 
arrangements with defendants. I had no knowledge of any 
claim of defendants against me except for these years, which 
I paid. Towards the end of 1875, finding the defendants’ 
accounts against the mill and hands growing too large, I 
ordered them stopped, and afterwards furnished from Mobile 
such supplies as were needed. I made no accounts with 
defendants in 1876, and had none presented to me. A change 
was made with Winslett and myself in 1876. I bought out 
his interest in the profits of the partnership for thet year in 
the mill, &c., and paid him a salary for attending to the busi- 
ness and the farm ; ; but I do not know that this arrangement 
was told to defendants. In June, 1877, I made arrange- 
ments with defendants, by letter to Wiuslett, to advance sup- 
plies to the hands. The tenant system was adopted on the 
farm that year, and I authorized Winslett to give guaranty 
for advances to tenants, waiving my lien, provided the amount 
advanced to each did not exceed $7.50 per month, and that I 
should have the option to pay up the advances and take the 
erop. I did this when the crop came in, as shown by receipts 
produced by Turner. The first that I knew of the applica- 
tion by Winslett of the assets of the firm and proceeds of the 
farm to his indebtedness to defendants was in the fall of 
1877, and | at once repudiated.it as to Winslett.” The 
witness was here asked, by defendants, these questions: “Did 
you give notice to defendants that you would not be bound 
for Winslett’s debts?” “ Did you ever disavow, or make any 
objection to the credits given by defendants to Winslett de 
“Did you ever ask to see defe ndants’ books?” To each of 
these questions plaintiff objected, and excepted to the over- 
ruling of his objections. The witness answered, “that he had 
not.” 

W. F. Winslett, being introduced as a witness by the 
defendants, thus testified: “ Witness was a member of the 
firm of Winslett & Co., but had no special powers in the part- 
nership ; was the manager of the business of the firm, but had 
no greater powers than his co-partner; and was also plain- 
tiffs agent to attend to his farm near Isney. Witness told 
defendants of the partnership, and of his agency. Kept the 
books of the firm for several years. The arrangement between 
witness and plaintiff in 1876 was as stated by plaintiff. Wit- 
ness gave accounts and filled orders for defendants, which 
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were credited, he supposed, on defendants’ books. He con- 
sidered that he had authority to do so as partner. Bought 
many articles from defendants on his individual account ; 
can’t say exactly how mach of said account went to his indi- 
vidual benefit, but supposed $175 to $200 per year. Plain- 
tiff and witness had settlements every year, and plaintiff 
allowed credits for such things as witness got from defend- 
ants for mill and farm. Can’t say that plaintiff ever saw 
statement in full of defendants’ accounts. Plaintiff knew 
nothing about wituess’ private business, except incidentally. 
The items composing defendants’ account against W. F. 
Winslett were for himself and family, and for the mill and 
farm hands generally. The mill hands would sometimes work 
on the farm. Defendants did not know who the mill hands 
were, nor who the farm hands were, nor when they worked 
on either the mill or the farm. Witness paid a great many 
of the expenses of the mill by orders on defendants, and has 
been doing so since 1873, on accounts made out by them to 
W. F. Winslett. Witness and plaintiff settled every year, 
and plaintiff knew that hands had been paid by orders on 
defendants’ store. Witness had settlement with plaintiff 
every year, and he never made any objection to the manner 
in which defendants’ accounts were made out.” 

P. C. Rondet, another merchant at Isney, who was intro- 
duced as a witness by defendants, testified, among other 
things, “ that he made a special agreement with plaintiff in 
1875 to furnish the mill and farm hands with supplies ; that 
the orders were given by Winslett, but his accounts and books 
for that year were made out against plaintiff individually, 
aud were paid by him when presented; and that plaintiff 
promised to pay him Winslett’s individual account for 1875, 
Plaintiff objected to any evidence of a promise by him to pay 
the account charged to Winslett, unless such promise was 
made in writing; which objection the court overruled, and 
plaintiff then and there excepted.” 

“This was all the evidence in the cause. After the testi- 
mony was closed, plaintiff moved to exclude the account of 
W. I. Winslett with defendants, and all the testimony relat- 
ing thereto. The court overruled the motion, and plaintiff 
took a non-suit with a bill of exceptions.” . 

The several rulings of the court to which, as above shown 
exceptions were reserved, are now assigned as error. 


Taytor & GLoveR, for appellant. 


Tuos. W. CoLEMAN, conira. 
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SOMERVILLE, J.—It is a general rule of law relating to 
partnerships, that each partner is the agent of the firm, as to 
all transactions coming within the scope of the partnership 
business. ‘This general authority is to be tested by the na- 
ture of the particular business to which the p: artncrehip re- 
lates, and its ordinary usages.--1 Collier Part. § £12, p. 648. 
As between the partners themselves, this authority may be 
limited or controlled by special agreement; but, as to third 
persons, having no notice of such limitation, the partnership 
would be bound by the exercise of such general authority by 
any one member of the firm.—5 Wait’s Act. & Def. p. 106. 
We think that Winslett, prima facie, had a lawful right to 
bind the firm of Winslett & Co., of which Clark is shown to 
have been a member, for any necessary provisions or sup- 
plies furvished to carry on the partnership business, which 
business included the operation of a saw-mill, a gin, and a 
grist- vu. Dutton, 27 Ala. 245, 251; Smitha v. 
Curet mn, 31 Ala. 652; ; MecCrar yu. Slaughte " 58 Ala. 230. 

If one partner borrows money, or purchases merchandise, 
upon his own individual credit, and afterwards applies such 
goods or money to the uses of the partnership, the creditor 
ean not, for this reason, have an action against the firm. 
Story on Part. § 155; Parsons on Part. p. 105, nofe(/’). But 
this principle applies ouly to those cases where the credit 
was given exclusively to the partner making the purchase, 
and it was not intended that the other members of the firm 
should be looked to for payment.—S mith v. Durrett, 2 Amer. 
Dec. 714. And it has been accordingly held, that even 
where there is a written contract in the name of one partner, 
evidence alinnde may be received, to prove that it was a 
partnership, and not an individual obligation.—S nead v. Bar- 
ringer «& Ithodes, 1 Stew. 134. And agaia, where goods were 
charged on the books to one partner, parol evidence was 
held admissible, to show that they came to the use and pos- 
session of the firm.—Pichardson v. Humphreys, Minor, 383 ; 
Lamb v. Brolaski, 388 Mo, 51. The question is simply, to 
whom was the credit given; and this is one of fact, to be de- 
termined by the jury, under all the circumstances of the 
case.— Webster v. Slearns, 44 N. H. 498. 

These principles have e application i in this case only to those 
articles purchased by Winslett for the firm of Winslett & Co., 
necessary for conducting the mill, ginning, and grist busi- 
ness. But the partnership of W inslett « Co., of which the 
appellant, Clark, was a member, would not be responsible for 
such goods as were purchased by Winslett for his own per- 
sonal use and that of his family, and which were in no wise 
connected with the partnership business. As to these 
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items, it could not have been intended that the other part- 
ner, Clark, should be looked to for payment; and they were, 
moreover, charged on the books of Taylor & Co., to Wins!ett 
alone.—Lider v. How, 88 Ill. 588; Smith v. Durrett, 2 Amer. 
Dee. 714. 

There are shown to be still other items in the account due 
Taylor & Co., which were purchased for and used in running 
the farm of Clark. Winslett was not a partner in this busi- 
ness, but was a mere agent of Clark, and his authority to 
make such purchases is denied. The law is well settled, that 
an agent, like a partner, can bind his principal only so long 
as he acts within the scope of his authority. But one who 
deals with a mere agent is bound, at his peril, to know the 
extent of his rea/ authority, while, in dealing with a partner, 
he may trust to the apparent seope of his authority as tested 
by the nature of the business and its usages.—1l Collier 
Part. § 412, p. 648. Yet the authority of an agent may be 
inferred from his previous employment in similar transactions 
known to the party with whom he contracts or deais; or it 
may be shown from subsequent acquiescence of the priuci- 
pal, deliberately made with such kuowledge of the facts as 
to constitute a ratification —- Fisher v. Campbell, 9 Port. 210; 
1 Brick. Dig. p. 59, § 98. Where, however, a direct benefit 
is received from an unauthorized act of the agent, a failure 
of the principal to dissent may be construed into a ratifica- 
tion.—— Mobile and Montgomery R. BR. Co. v. Jay, 65 Ala. 113. 
Prima facie, Winslett had no authority to bind Clark for farm 
or plantation supplies, and the burden of proof was on the- 
appellees, Taylor & Co., to establish such authority — Fisher 
v. Cample I], supra. 

It is objected that this account, contracted by Winslett in 
his own name, was allowed to be introduced as a_ set-off 
against the plaintiff in this action. The plaintiff sues as the 
assignee of Winslett & Co., being himself also a member of 
this firm. The rule is, that, in an action by a partnership, 
the individual debt of a member of the partnership, due by 
him to the defendant, is not a legal set-off—Kvans v. Sims, 
37 Ala. 310; Poss v. Pearson, 21 Ala. 473; Water. Set-Off, 
$213. But it would be otherwise, where a usage of the firm 
to the contrary is proved, establishing a clear and uniform 
practice to allow such sets-off; or where the consent of all 
the partners is satisfactorily shown.—//ood v. Riley, 15 N. J. 
(Law) 127; Water. Set-Off, $ 214. If the objection had been 
confined to that portion of the account for which Winslett 
seems alone to be liable, it should have been sustained. But, 
in as much as there was evidence tending to show Clark’s 
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liability for a part of it, the objection was properly overruled. 

7 Wait’s Act. & Def. 494, § 16. ° 

The declaration made by Winslett, at the time he opened 
the account with Taylor & Co., that he was authorized by his 
partner, Clark, to open it ix his own name, was properly ad- 
mitted. It was cotemporaneous with the transaction, and 
tended to explain it, thus constituting a part of the res geste. 
It was very pertinent to show the important fact, that the 
parties may not have intended to give the exclusive credit to 
Winslett, and to explain why the merchandise was charged 
to him on appellees’ books. This declaration was not com- 
petent to prove the existence of the partnership, unless 
made in the presence of the other partner. —Cross v. Lang- 
ley, 50 Ala. 8. But the fact of the partnership being first 
proved, as it was by Winslett, the declaration was good also 
as an admission against the other partner, as to any matter 
within the scope of the partnership business.—/thodes v. 
Lowry, 54 Ala. 4. 

We cannot see that the court erred in admitting in evidence 
the account against Jack Lewis, a tenant of plaintiff. This 
item was shown to the plaintiff before the suit was brought, 
and he verbally agreed to pay it. The objection that the 
promise was not in writing, was not-a valid one to its intro- 
duction in evidence. IZf the plaintiff desired to avoid its pay- 
ment, he should have done so by setting up the statute of 
frauds in his replication. Unless specially pleaded, this de- 
fense is generally considered as waived.—Patlerson v. Ware, 
10 Ala. 444; 7 Wait’s Act. & Def. p.2, § 1. 

The fact that plaintiff promised to pay a private account 
of Winslett, due by him to one Roudet, was irrelevant, and 
should have been exeluded, if objected to on this account. 
But the objection interposed, that the promise was not in 
writing, was insufficient, and was a waiver of all other 
grounds not specified. 

The question put to the witness Turner, as to whether the 
- plaintiff ever disavowed, or made objection to the crediting of 
Winslett’s account on defendants’ books, was improper, and 
should have been excluded, in view of the fact that there was 
no evidence showing that he knew of such credit at the time 
to which the question relates, nor was there any proposal, at 
the time of its introduction, to so connect it. One cannot 
disown or ratify a transaction, of which he is shown to have 
no knowledge. The question assumed that some evidence 
was before the jury tending to prove such knowledge. With- 
out such predicate, the question was irrelevant and foreign, 
and the answer tended to mislead the jury.—Hewill v. Clark, 
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91 Til. 605. Where error is shown, we must presume injury, 
unless the contrary clearly appears from the whole record. 
There are some other exceptions to evidence, which we 
need not discuss in detail. We have examined them, and do 
not think they are well taken. 
The jadgment of the Cireuit Court is reversed, and the 
cause is remanded. 


Seaman ¢. Noten. 
Creditors’ Bill in Equity to set aside Fraudulent Conveyance. 


l. Conve yaneer hy debtor to creditor: validity ms against other creditors. 
A creditor may accept from his debtor a conveyance of property, ata 
fair and reasonable price, in absolute payment of his debt, though the 
known effect of the transaction may be to leave the debtor without 
means to meet his other liabilities; but, if the creditor go bevond this 
legitimate purpose, and provide for securing or reserving a secret benefit 
to the debtor, Knowing that he is insolvent or in failing circumstances, 
or being chargeabie with knowledge of that fact, the whole transaction 
is tainted with fraud, and the conveyance will be set aside at the in- 
stance of other creditors, 

2. Same.—When a creditor attempts to procure a conveyance of 
property from his insolvent debtor, using inducements and representa- 
tions which taint the transaction with fraud; and, finding that the 
debtor will not make any arrangement from which another creditor is ex- 
cluded, allows the latter to become a party to the transaction, and they 
accept a joint conveyance from the debtor; being equal participants in 
the fruits of the transaction, they are equally chargeable with the fraud 
by which it was procured. 

Bd. Homestead exemption; iuterest or claim of wife.—Although a mar- 
ried man, owning a homestead, can not make a valid alienation thereof 
Without the ‘* voluntary signature and assent’? of his wife, vet she has 
no title therein, legal or equitable, during the life of the husband; and 
When they both join ina conveyance of lands cnibracing the homestead, 
and the creditors of the husband file a bill in equity to set aside the con- 
veyance on the ground of fraud, the wife cannot maintain a cross-bill to 
avoid the conveyance of the homestead, on the ground that it was exe- 
cuted without her voluntary signature and ossent, when she does not 
allege that the husband ** fails to act’? in the premises. (Code, § 2852. 


APPEAL from the Chancery Court of Coosa. 

Heard before the Hon. N. 8. Granam. 

The original bill in this case was filed 3d December, 1877, 
by George E. Seaman and W. T. & S. H. McWilliams (part- 
ners), as creditors at large of A. J. Nolen, on behalf of them- 
selves and all other creditors who might come in, make them- 
selves parties and contribute to the cost of the suit, against 


the said A. J. Nolen, Mrs. Mary E. Nolen, his wife, A. J. 
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Thomas, and R. C. Sandlin ; and sought to set aside, on the 
ground of fraud, a conveyance of property, real and personal, 
executed by said Nolen and wife to said Thomas and Sand- 
lin, and to subject the property to the payment of said No- 
len’s debts. The conveyance, a copy of which was made an 
exbibit to the bill, was dated December 24th, 1873, and signed 
by said Nolen and wife ; was attested by Thos. H. Ferguson, 
the probate judge of said county, whose certificates as to 
the acknowledgment thereof by said Nolen and wife, and 
also as to the acknowledgment by Mrs. Nolen on examina- 
tion separate aud apart from her husband, both in due form 
of Jaw, were appended; recited, as its consideration, the 
payment in eash of $2,376; and conveyed a tract of land, 
which was said to contain 760 aeres, with several mules, 
horses, &c. The complainants were merchants, both doing 
business in Wetumpka, and they sold goods on credit to said 
Nolen during the year 1873, and furnished him with supples ; 
Seaman’s account being about $140, aud that of McWilliams 
about $900. The bill alleged, that the deed to Thomas and 
Sandlin conveyed the whole of Nolen’s property, or the bulk 
of it; that Nolen was, at the time the deed was executed, 
greatly embarrassed with deb., if not actually insolvent, and 
was very dissipated ; that his pecuniary coudition was well 
known to Thomas and Sandlin, who were also well acquainted 
with his physical and mental ineapacity to transact business, 
caused by excessive drinking ; that taking advantage of his 
condition, falsely representing to him that McWilliams was 
about to sue out an attachment against him, and by other 
fraudulent devices on the part of one or both of them, said 
Thomas aud Sandlin procured the execution of said convey- 
ance to themselves, in fraud of the rights of other creditors ; 
that no money was in fact paid, as recited in the conveyance, 
but the only consideration was existing debts due from No- 
len to said grantees, which did not amount to the sum recited, 
and were much less than the value of the property conveyed ; 
that by a secret agreement between the parties, not expressed 
in the conveyance, Nolen was to be allowed to retain the 
possession of the property, without the payment of rent or 
hire, during the year 1874, and that he did so retain it. It 
was alleged, also, that Thomas and Sandlin took possession 
of the property about the first day of January, 1875, and were 
in possession when the bill was filed, except a portion of the 
land which they had sold and conveyed to one Kendrick. 
The complainants alleged and charged that the conveyance 
to Thomas and Sandlin was fraudulent, in law and in fact, as 
to the other creditors of Nolen, and sought to have it set 
aside. 
Vou. LXvUt. 
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Answers were filed by Thomas and Sandlin, denying all the 
charges of fraud, and asserting the validity of the convey- 
ance ; and i in their depositions, taken on their own behalf, 
they denied allthe charges of fraud, general and special, and 
claimed that their debts were equal to the full value of the 
property. Separate answers were filed by Nolen and wife, 
which were substantially the same, except that Mrs. Nolen 
stated all the facts and circumstances connected with the 
execution of the conveyance, and the representatiovs and 
inducements by which its execution was procured, while 
Nolen averred his ignorance of these matters, he being at the 
time in a state of mental aberration. Mrs. Nolen alleged, 
also, that she did not give her voluntary signature and assent 
to the conveyance, but asserted at the time her unwilling- 
ness ; and she asked that her answer might be taken and 
treated as across-bill, that the conveyance might be declared 
inoperative as to the homestead, and that the homestead 
might be allotted and secured to her and her husband. No- 
len also asked that his answer might be taken as a cross-bill, 
and asked similar relief as to the homestead. 

On final hearing, on pleadings and proof, the chancellor 
dismissed the bili, holding that the evidence did not estab- 
lish fraud in the execution of the conveyance ; and he also 
dismissed the cross-bills. The complainants appeal from 
this decree, and assign as error the dismissal of their bill ; 
and there are cross assignments of error, by consent, on the 
oy of Mrs. Nolen, founded on the dismissal of her cross- 

ill. 


S. J. Darry, and Warts & Sov, for appellants. 
L. E. Parsons, jr., for Mrs. Nolen. 
Ouiver, Garretr & Samira, for the appellees. 


STONE, J.—The bill in this case was filed by Seaman and 
MeWilliams, creditors at large of A. J. Nolen, to subject prop- 
erty to the payment of their claims, on the alleged ground that 
it was conveyed by Nolen to Thomas and Sandlin with the in- 
tent to delay, hinder and defraud the complainants and other 
creditors of the said Nolen.—Code of 1876, $$ 3886, 3253, 
subd. 8. The conveyance was absolute in terms, and we do 
not doubt that both Thomas and Sandlin were creditors of 
Nolen to about the extent they claim. They claim to have 
purchased the property in absolute payment of what Nolen 
owed them. If this was so, and they simply secured a pay- 
ment of their demands in fair contract, then the law will 
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uphold their purchase, no matter what may have been the 
effect upon Nolen’s other creditors. It has been many times 
decided in this court, that a debtor in fiiling cireumstances 
may, by a fair, absolute sale, pay one or more of his debts, 
although the known effect may be to leave him without 
means to meet his other liabilities. He may elect which he 
will pay, and if there be no secret trust, or benefit reserved 
to the grantor, the non-preferred creditors are without rem- 
edy.— Young v. Dumas, 39 Ala. 60; Crawford v. Kirksey, 
55 Ala. 282. But, in the race of diligence, the creditor who 
seeks to become preferred, must do no more than, by fair 
methods, obtain payment of his own claim. If he go further, 
and secure a benefit to the failing debtor, this taints the 
whole transaction.—Code of 1876, $$ 2120, 2124, 2125; 
Crawford v. Kirksey, supra. As we said in the last named 
case, p. 294: “The creditor must not go beyond the permissi- 
ble purpose of securing his own demand. If he go beyond 
this, and secure a benetit to the debtor, he will thereby vio- 
late both the letter and spirit of the statute, and his convey- 
ance will be set aside forthe fraud.” 

The testimony in the present record is somewhat volumin- 
ous. On many important questions, it is wholly irreconcil- 
able. It is not our intention to comment in detail npon the 
many repugnancies and irreconcilable conflicts. We will 
mainly confine ourselves to conclusions of fact, and thus 
avoid, as far as we can, the disagreeable duty of criticising 
either the manner of witnesses, or the matter of their testi- 
mony. Neither will we consider directly the intemperate 
habits, or drunkenness of the grantor, at and about the time 
the deed was executed, as bearing on the bona fides of the 
conveyance. It may be his then condition made him more 
readily yielding to the influences then brought to bear 
upon him. 

Itis manifest from. the testimony, that the thought and 

urpose of obtaining security or payment from Nolen orig- 
inated with the defendant Thomas. He it was who pressed 
Nolen for security ; and when he learned from the latter that 
he was unwilling to provide for him without making equal 
provision for the Temple estate, represented by Sandlin, then 
Sandlin was brought into the negotiation, and the two worked 
in concert afterwards. If the two, or either of them, had 
simply urged upon Nolen, even to success, the duty of se- 
curing them, and, in effecting it, they had received property 
in payment at a fair and reasonable valuation, although in 
doing so they left him unable to pay his other debts, they 
would have done nothing the law would condemn. 

We do not think this is all of the present case. We are 
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convinced from a consideration of the whole testimony that 
the following is, in substance, a correct summary of the 
transaction: Nolen was deeply, ruinously indebted, and 
Thomas either knew it, or was in possession of information 
which would convince a man of ordinary intelligence that 
such was the fact. Thomas informed Nolen, either directly 
or through his wife, that McWilliams had sued out, or was 
about to sue out, an attachment against him, which would 
be levied on his property, and in this way excited his fears, 
and probably his resentment. If McWilliams entertained 
any such purpose, there is no proof of it in this record; and 
the proof is far from direct, or satisfactory, that Thomas 
had even heard such was his intention. Thomas also repre- 
sented to Nolen, that McWilliams was a hard man, and that 
he, Thomas, would be much more liberal and generous to 
him than McWilliams would be. Now, Sandlin took the 
fruits of these representations, and participated in the trans- 
actions after stated, which must fasten on him the fault and 
consequences of all that was done. We are also convinced 
it was part and parcel of the understanding and agreement, 
that Nolen was to occupy the lands, and have the use of the 
personal property for the next year, and that the grantees in 
the deed were to furnish him with supplies to make a crop. 
All this was done, and Nolen paid no rent or hires for the 
property for that year. If he made any agreement to pay 
rent or hires, the testimony in proof of it is far from satisfac- 
tory. Taking all the testimony together, we are inclined to 
the opinion, that Nolen was to pay neither hire nor rent; 
although the lands and personal property were conveyed ab- 
solutely to Thomas and Sandlin. The two defendants, 
Thomas and Sandlin, testify there was no fraud; and they 
swear, not very positively, that Nolen was to pay, as rent, a 
sum equal to the interest on the purchase-price of the prop- 
erty. There are many features in their testimony—notably 
in that of Mr. Thomas—which cause us, at least, to distrust 
his memory. We are convinced it was part and parcel of 
the agreement, that Nolen should enjoy the substantial ben- 
efits mentioned above; and he being insolvent, that alone 
stamps the deed as fraudulent, and the same must be an- 
nulled and set aside, as against the claims of Nolen’s 
creditors. 

On the cross assignments of error by Mrs. Nolen we can 
grant no relief. She is a married woman, not claiming the 
homestead in virtue of any title alleged to be in her. Her 
husband, Nolen, is living, and if there be any homestead 
right, itis in him, not in her. The cross-bill contains no 
averment that the husband fails to act in the premises. 
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Code, § 2832. True, it could not be aliened without her vol- 
untary signature and assent ; but that vests no legal or equita- 
ble title ia her, so long as her hustiand may live.— Willer v. 
Marx, 55 Ala. 322; Bender v. Meyer, 55 Ala. 576; Jones v. 
DeGrajfenveid, 60 Ala. 145; Weiner v. Sterling, 61 Ala. 98; 
Gelzler v. Saroni, 18 Ill. 518; Thompson on Homestead, 
$$ 695, 696. Could we consider this question, Mrs. Nolen 
fails to make a case for relief.—Coleman v. Smith, 55 Ala. 
368 ; Miller v. Marx, 1b. 322. We will, however, so far mod- 
ify the order dismissing her cross-bill, as to make it a dis- 
missal without prejudice. 

On the assignments of error by Seaman and McWilliams, 
the decree of the chancellor is reversed, and a decree here 
rendered, granting to complainants relief, to the extent of all 
property conveyed by the deed, subject to execution against 
Nolen; and to that extent the deed is vacated and annulled. 
Fellows v. Lewis, 65 Ala. 343. It is referred to the register 
to take an account, and report to the next term of the Chan- 
cery Court the amounts due the several complainants. All 
other questions are reserved for decision by the chancellor. 

On the assignments of error by Mrs. Nolen, we find no 
error which we can consider, as the pleadings now bring 
the questions before us. 
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Phillips v. The State. 
Indictment for Murder. 


L. Ohjections to indictment, on account cf irrequiarities in formation of 
grand jury.—The former decisions of this court have authoritatively set- 
tled the principle, as announced in the case of Billingslea v. The State, 
at the present term, that there are only two classes of cases in which 
objections to an indictment will be sustained, when based on irregular- 
ities in the formation of the grand jury: Ist, when the jurors were not 
drawn in the presence of the officers designated by law; 2d, where there 
is some order of the court, or some action of the presiding judge, ap- 
pearing of record, and relating to the organization of the grand jury, 
Which is without any warrant in the statute, or is contrary to its pro- 
visions. 

2. Sufficiency of indietment.—An indictment for murder, in the form 
prescribed by the Code (Form No, 2, p. 991, 64824), has been held suf- 
ficient, ever since the decision in the case of Noles v. The State, 24 
Ala. 672. 

3. Service of list of jurors, with COPY of indictment, on accused.—When 
the record shows an order of court, in’ proper form, directing the sheriff 
to summon the requisite number of jurors for the trial of a capital case, 
and to serve a copy of the list on the prisoner (Code, § 4872), it is not 
necessary that compliance with the order shall atlirmatively appear of 
record; compliance will be presumed, from the silence of the record, 
and the failure to object. 

4. Ev mption of Sire men from service as jurors.—While members of in- 
corporated fire companies are exempted from service as jurors (Code, 
§ 4754), and, if summoned, must be discharged, on claiming and prov- 
ing their exemption; yet the court is not authorized to discharge a_per- 
son regularly summoned, on his simple statement that ‘‘he is a fire- 
man,’ without ether proof of his right to claim the benelit of the statu- 
tory exemption 
4. [legal discharge of juror.—The court has no power, in a capital 
case, to discharge a person summonedand drawn as a juror, and having 
the rejuisite qualifications, without the consent, and against the objec- 
tion of the prisoner; and such unauthorized discharge will work a rever- 
sal of the judgment. 











470 SUPREME COURT [Dec. Term, 
{Phillips v. The State. } 


6. Evidence showing health of deceased, and relations existing between 
him and accused.—The state of health of the deceased, immediately be- 
fore the infliction of the wound charged to have caused his death, is 
relevant evidence for the prosecution, as bearing on the question wheth- 
er death ensued from the wound; and the previous relations existing 
between the deceased and the accused are competent evidence, since 
from them motive may be inferred. 

7. Variance as to weapon used.—Under the provisions of the Code, 
as at common law, if the indictment alleges, in a single count, that the 
death.was caused “* by cutting with a knife,’’ a conviction cannot be 
had on proof that it resulted from blows inflicted by striking with a 
pistol. 


From the Circuit Court of Dallas. 

Tried before the Hon. Gro. H. Cratc. 

The indictment in this case charged, in a single count, that 
the defendant, “ Jacob Phillips, alias dictus Jake Phillips, un- 
lawfully and with malice aforethought killed Anderson Ran- 
dall, by cutting him with a knife; against the peace,’ «ce. 
The defendant demurred to the indictment, assigning the 
following causes of demurrer: Ist, “because it does not 
allege that the killing was done feloniously ;” 2d, “ because it 
does not allege that the defendant did murder the said An- 
derson Randall ;” 34d, “ because it does not allege that the 
defendant feloniously and with malice aforethought did mur- 
der the said Anderson Randall.” The court overruled the 
demurrer, and held the indictment sufficient ; and the defend- 
ant then filed two pleas in abatement, each verified by affi- 
davit. The first plea alleged “that one Abe Vernon was 
regularly placed on the grand jury by which said indictment 
was found, and was afterwards ordered by the court to stand 
aside peremptorily, and one H. L. Moody was ordered to 
take the place of said Abe Vernon on said grand jury.” 
The second plea alleged, “ that when the grand jury was or- 
ganized, by which said indictment was returned into court, 
on the first day of said organization, of those who were sam- 
moned as grand jarors, L. H. Montgomery and twelve others 
answered to their names ; that four of said thirteen were, for 
reasons shown to the court, excused, and thereby said L. H. 
Montgomery and eight others were left upon said grand jury ; 
that the court thereupon ordered the sheriff to summon 
twelve other persons, to complete the grand jury, and the 
sheriff thereupon returned into court the names of Abe Ver- 
non and eleven others, and the court thereupon proceeded 
to organize said grand jury ; that when the name of said L. 
H. Montgomery was called, he was then and there absent, 
and failed to answer to his name, and thereupon there were 
drawn and selected from the persons last named (?) Abe 
Vernon made six ; that after said Vernon was so drawn, and 
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before he was sworn as a grand juror, said L. H. Montgomery 
came into court, and the court therenpon ordered said Abe 
Vernon to stand aside, and ordered said Montgomery to 
take his place on the grand jury ; wherefore defendant prays 
judgment of said indictment,’ &e. The court sustained a 
demurrer to each of these pleas, aud the defendant then 
pleaded not guilty. ‘ 

In the selection and impanelling of the petit jury, several 
exceptions were reserved by the defendant to rulings of the 
court, which will be readily understood from the opinion. 
Several witnesses testified, on behalf of the prosecution, to 
the particulars of a difficulty between the deceased and the 
defendant, which took place in the streets of Selma, about 
seven or eight days before the death of the deceased. Ac- 
cording to the testimony of these witnesses, the deceased 
Was passing the defendant's house, riding a mule, when the 
defendant ran out and called to him, demanding payment of 
twenty-five cents which the deceased owed him; cursed and 
abused the deceased, pulled him from his mule, and attempted 
to shoot him with a pistol; and the pistol failing to fire, he 
cut the deceased several times about the head and neck with 
a knife, and struck him over the head with the pistol eight or 
nine times. The deceased was helped to his house, and was 
confined from that time until his death ; and the evidence for 
the prosecution tended to show that he died from the effect 
of the injuries received atthe hands of the defendant, though 
the physician who was called to him, on the day before he 
died, found him suffering from inflammation of the brain, and 
in a dying condition, and did not examine his wounds. One 
of the witnesses for the prosecution, who was well acquainted 
_ with the parties, and who saw the rencontre between them, 
was asked by the prosecuting attorney, “if Randall was 
looking well and hearty the evening before the difficulty ;” 
and answered, “that he was well and hearty.” The defend- 
ant objected to this question and answer, each, and reserved 
exceptions to the overruling of his objections. 

A witness for the prosecution was asked, “if he was pres- 
ent, and saw the deceased buy any thing from the defendant, 
before the difficulty ;’ and answered, “ that he was present 
at defendant’s store in Selma, before Christmas preceding 
the difficulty, and saw Randall buy of defendant two bits’ 
worth of sugar on a credit.” To this question and answer, 
each, the defendant objected, and duly excepted to the over- 
ruling of his objections. “The State’s attorney then asked 
said witness, if he saw the deceased and'the defendant togeth- 
er on the day of the difticulty,” which occurred about five 


o'clock in the afternoon; and answered, “that he saw them 
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together, near the market-house in Selma, after twelve o’clock 
on the day of the difficulty, and heard defendant say to Ran- 
dall, ‘2 want my money, and if you dowt pey me, I will kill 
you, or you will kill. me, before the sun goes down.” To this 
question and answer, each, the defendant objected, and duly 
excepted to the overruling of his objections. 

The court charged the jury, among other things, as fol- 
lows : “If the evidence satisfies your minds, beyond a rea- 
sonable doubt, that Anderson Randall died from the effects 
of blows inflicted by the defendant, with either a knife ora 
pistol, and that it was done in this county, and before the 
finding of this indictment, then you can convict him of either 
murder in the first or second degree, or manslaughter in the 
first degree.” To this charge the defendant excepted, and 
requested the court to instruct the jury, “that if, from the 
evidence, they believed the deceased came to his death by a 
blow or blows from a pistol, and not by a cut from a kuife, 
they must find the defendant not guilty.” The court refused 
this charge, and the defendant excepted to its refusal. 


Frank A. Pertus, for appellant. 
H. C. Tomrxiys, Attorney-General, for the State. 


BRICKELL, C. J.—1. The objections to the organization 
of the grand jury, presented by the pleas in abatement, were 
not well taken. The question is so fully discussed in Bil- 
lingslea v. State, at the present term, that further considera- 
tion of it is unnecessary. 

2. The indictment is in the form prescribed by the Code, 
and avers all the constituent elements of murder, though 
omitting averments which by ‘the common law were indis- 
pensable. Such indictments were pronounced suflicient in 
Noles v. State, 24 Ala. 672, and the decision has been since 
uniformly followed.—-Billingslea v. State, at the present term. 

3. For the trial of a person charged with a capital offense, 
the statute requires the court to make an order, commanding 
the sheriff to sammon not less than fifty, nor more than one 
hundred persons, including those summoned on the regular 
juries for the week or term. A list of the jurors summoned, 
including the regular jury, must be served on the accused, at 
least one entire day before the trial. The jury is drawn from 
this list, by writing the names of each person summoned on 
a separate slip of paper, placing the slips in a box, or some 
wig. substitute therefor, in the presence of the court, and 

y some officer designated for that purpose.—Code of 1876, 
$$ 4872, 4874, 4878. The record shows that, during the 
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term, a day was fixed for the trial of the accused, and the 
sheriff was ordered to summon fifty persons as jurors, in- 
cluding the regular panel, and to serve on the accused a list 
of the persons summoned. It isnot shown affirmatively that 
there was compliance with the order; but the presumption 
of compliance arises, from the silence of the record, and the 
trial without objection. 

4. From the list of persons so summoned, Roth, Skinner 
and Montgomery were separately drawn, and were each ex- 
cused and discharged by the court, against the objection of 
the accused, upon their statements that they were firemen. 
Keeble, another of the list, was drawn, and was excused and 
discharged, against the objection of the accused, upon his 
statement that he was a member of the “ Phoenix Fire Com- 
pany,” accompanied with a paper purporting to be the 
charter of the company, containing a clause exempting its 
members from jury duty. The statute (Code of 1876, § 4734) 
exempts from jury duty members of incorporated fire companies ; 
and if it had been shown the persons discharged were en- 
titled to the exemption, the court was without power to com- 
pel them to serve as jurors, and could discharge them at any 
time before they had been accepted and sworn. The exemp- 
tion as to three of them was not, however, shown. The mere 
statement of these persons, that they were firemen, was not 
sufficient. They might have been firemen, without being 
members of an incorporated fire company. The statute also 
exempts the officers of incorporated banks. Every banker, 
or the employee of a banker, is not thereby entitled to relief 
from the public duty of jury service. Whoever claims a 
statutory exemption from a public duty, imposed upon the 
class of citizeus to which he belongs, must show that he 
comes within the exemption, The mere statement of these 
persons, that they were /iremen, is as insuflicient to bring 
them within the statutory exemption, as would be the state- 
ment of a person, that he was a banker, or banker's clerk, to 
bring him within the exemption extended to officers of incor- 
porated banks. The further fact should have been shown, 
that they were members of an incorporated fire company. 
The members of such companies are subjected to public 
duties, and the subjection forms the consideration of the ex- 
emption from jury duty. As to Keeble, we think the evidence 
of his membership of an incorporated fire company was suffi- 
cient. 

5. The question arises, can the court discharge persons, 
having the requisite qualifications, summoned and drawn, 
from service on the jury, without the consent, and against 
the express objection of the prisoner. The statutory pro- 
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visions to which we bave referred, entitling a person in- 
dicted for a felony which may be punished capitally, to a list 
of the persons summoned as jurors, has existed here from 
the time of the territorial government. It has never been 
construed as directory, but as conferring on the accused a 
substantial, valuable right, of which he cannot be deprived 
by the act of the court, or by the laches of its ministerial 
officers.— State v. McLendon, 1 Stew. 195; Parsons v. State, 
22 Ala. 50; Bain v. State, at present term. The purpose of 
the statute cannot be misunderstood. The accused has not 
a right to be tried by such a jury as may be selected from 
the body of the county, but by a jury selected from the list 
served upon him, so far as was practicable. It is intended 
that, as to the persons summoned, he shall have full oppor- 
tunity of ascertaining whether causes for challenge exist, and 
also to inform himself as to whom, if any of them, he should 
exercise the right of peremptory challenge.—Parsons v. 
Siate, supra. Of what avail is the right, if, without sufficient 
cause, the court can discharge from service persons who have 
been summoned and drawn? Where is the limit of the 
power of the court, if it can be exercised as to one such per- 
son? It could be exercised until the list was exhausted, 
and thus the prisoner driven to the selection of a jury from 
talesmen summoued from the body of the county, as to whom 
he could not intelligently exercise the right of challenge, 
either for cause, or peremptory. It is an error fatal toa 
judgment of conviction, when it appears the court has by its 
action denied, impaired, or diminished this right of the ac- 
cused.— Parsons v. State, supra; Boles v. State, 13 Sm. & 
Marsh. 398. 

6. The several objections to the introduction of evidence, 
taken by the prisoner, were properly overruled. The State 
was bound to prove that the wound inflicted by the prisoner 
caused death. The state of the health of the deceased, im- 
mediately before the infliction of the wound, was a fact of 
some significance in this connection. The previous relations 
of the prisoner and deceased, it was also proper to prove. 
From these, the motive of the accused may have been 
inferred. 

7. The form of indictment for murder or manslaughter, 
prescribed by the Code, contains an averment of the means, 
and, if a weapon or other instrument was employed, of the 
kind or character of such weapon or instrument. The allega- 
tion of different means, in the alternative, in the same count, 
is authorized.—Code of 1876, § 4796. By the common law, 
an allegation of the means of causing death, and of the 
waapen or instrument, if one was used, was also necessary. 
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In separate counts, different means, or different weapons or 
instruments, could be alleged. The change of the common 
law effected by the statute, is the averment in the alternative, 
in the same count, of different means, obviating the objection 
of duplicity. The present indictment contains a single 
count, averring that death was caused by cutting with a knife. 
The evidence tended to show, that death resulted from blows 
inflicted by striking with a pistol. Whether there was a 
material variance between the allegation and proof, is in- 
volved in one of the exceptions to the instructions given the 
jury, and two of the instructions requested by the prisoner, 
and refused by the court. 

The rule of the common law, applicable to the forms of 
indictment prescribed by the Code, is, that if the weapon or 
instrument charged, and that proved, are of the same nature 
and character, there is no variance; but the variance is fatal, 
if they are of an opposite nature and character.—2 Whart. 
Cr. Law, §$ 1059. Or, as the rule is stated by Greenleaf: 
“Tt is sufficient, if the proof agrees with the allegation in its 
substance and generic character, without precise conformity 
in every particular.—3 Greenl. Ev. § 140. The question, 
really, seems to be, whether it appears from the evidence the 
deceased was killed in a manner essentially different from that 
charged in the indictment. In Guedel v. State, 43 Ill. 226, after 
very careful consideration, it was held, that killing by shoot- 
ing, and killing by beating upon the head with a gun, are 
modes of cansing death so essentially unlike, that proof of 
the one would be inadmissible under an indictment charging 
the other. A knife and a pistol are not weapons of the same 
character, and, as‘’stated by Wharton, evidence of a knife will 
not support the averment of a pistol; nor can evidence of a 
pistol support the averment of a knife. Under the averment 
of a knife, it may be permissible to prove that death was 
caused by the use of a dirk, a dagger, or other like instru- 
ment. We cannot hold that an allegation of death by cutting 
witha knife is supported by evidence of death caused by 
blows stricken with a pistol. The nature of the wounds in- 
flicted would be essentially different. The Cireuit Court was 
in error in the instruction given, and the instructions refused 
on this point. 

We do not deem it necessary to pass on the other ex- 
ceptions. They involve no question which has not been of 
frequent consideration in this court. 

For the errors pointed out, the judgment is reversed, and 
the cause remanded. The prisoner will remain in custody, 
until discharged by due course of law. 
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Cross v. The State. 
Indictment for Murder. 


1. Homicide ; whether killing was intentional or accidental.—Parties are 
presumed to intend the natural consequences of their intentional acts ; 
and where the evidence shows, as in this case, that the defendant shot 
and killed the deceased with a gun pointed at him and intentionally dis- 
charged, though he declared immediately afterwards that he did not 
know it was loaded, while other evidence showed that he knew in the 
early part of the day that it was loaded, whether the killing was inten- 
tional or accidental is a question for the jury, and the court may prop- 
erly refuse to charge on the effect of the evidence. 

2. Seine : motive as prooy of malice.—Motive is one means of proving 
malice, but not the only means, since malice may sometimes be inferred 
from the absence of sufficient extenuating circumstances; and where, 
as in this case, there is no controversy as to the fact of killing by sihoot- 
ing with a gun pointed at the deceased and intentionally discharged, 
though the defendant said he did not know the gun was loaded, the 
court may properly refuse to instruct the jury, at his request, that the 
failure of the prosecution to prove an adequate motive for the killing was 
a strong circumstance in favor of the defendant’s innocence. 

3. Argument of counsel.—An accused person has a constitutional right 
to be heard by himself and counsel. In addressing the jury, counsel 
must be allowed to select and pursue their own line of argument, and 
their own methods of dealing with the testimony; and they may also 
state the principles of law applicable to the case, and may quote from 
books in elucidation of their views of the law. ‘Every fact the testi- 
mony tends to prove ; every inference counsel may think arises out of the 
testimony; the credibility of the witnesses, as shown by their manner, 
the reasonableness of their story, their intelligence, means of knowledge, 
and many other considerations, are legitimate subjects of criticism and 
discussion. So, also, the conduct of the accused, and his conversation 
(if in evidence), may be made the predicate of inferences, favorable or 
unfavorable; and analogies and illustrations may be drawn, based on 
the testimony, on public history, or on science.’’ These are legitimate 
subjects of discussion, and the presiding judge ‘‘would occupy ques- 
tionable ground, if he arrested counsel in the attempt to deduce infer- 
ential facts or intents from testimony in proof.” 

4. Same.—‘Counsel is within legitimate bounds, when he urges a 
firm and fearless administration of the criminal law, as the great con- 
servator of human life, and of the repose of society ; and he is not within 
reversible grounds, when he complains generally that juries are fre- 
quently more inclined to merey than to judgment. On the other hand, 
counsel may warn juries against hasty or harsh verdicts, and may in- 
voke the humane mercies of the law, which accords to the accused the 
saving benefit of all reasonable doubts.” 

5. Same.—This court adopts the language of the Supreme Court of 
Wisconsin in Brown v. Swineford (44 Wise. 282): “Tt is error sutlicient 
to reverse a judgment, for counsel, against objection, to state facts perti- 
nent tothe issue and not in evidence, or to assume, aryguendo, such 
facts to be in the case when they are not;’’ and adds: ‘‘If the state- 

Vou, Lxviml. 
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ment be of facts which would not be legal evidence, if offered as such, 
yet, if their natural tendency is to influence the finding of the jury, the 
same rule would apply.” 

6. Same; how revised.—In such case, “there must be objection in the 
court below, the objection overruled, and exception reserved ; the state- 
ment must be made of fact; the fact stated must be unsupported by any 
evidence, and must be pertinent to the issue, or its natural tendency 
must clearly be to influence the finding of the jury,’’ else the case is not 
brought within the influence of the rule above stated. 


From the Cirenit Court of Madison. 

Tried before the Hon. Henry C. SpEAKE. 

The indictment in this case charged that the defendant, 
Oliver Cross, “unlawfully and with malice aforethonght killed 
David Fearn, by shooting him with a gun.” The defendant 
pleaded not guilty, and issue was joined on that plea. The 
bill of exceptions purports to set out all the evidence adduced 
ou the trial, but it is not necessary to state it atlength. The 
defendant and the deceased were both freedmen. The kill- 
ing occurred on the plantation of Gen. Moore in Madison 
county, in June, 1881, at the cabin of Robert Duke, who was 
introduced as a witness on the part of the State, and thus 
testified: ‘Defendant came to the house of witness, about 
dark, on Tuesday evening in June last, with a musket, which 
had a piece of rope tied to it; the rope thrown over his 
shoulder, and the gun hanging down. When he came up, 
the deceased was sitting near the ground, in the door of the 
eabin, which had no steps; and the little child of witness, 
about two years old, was leaning on his shoulder, while wit- 
ness’ wife was in the house preparing supper. Defendant 
said to her, ‘Nancy, give me something to eat.’ Nancy re- 
plied, ‘Who is that?’ Deceased said, ‘It is Oliver Cross, 
don’t you know his voice?’ Nancy then said, ‘Never mind, 
Oliver, I'll tell your wife, when she comes back, how you 
have been gallivanting about in her absence.’ Defendant 
replied, ‘She is at home now.’ Nancy said, ‘No, she aint.’ 
Defendant said in reply, ‘Well, that is so, she is still in Jack- 
son county; and then said to deceased, ‘Davy, come go home 
with me, and stay to-night. Deceased said, ‘I can’t go, 1 haven't 
had my supper’ Defendant said, ‘Vell, cant you go after sup- 
per? Deceased said, ‘No, after I get my supper, I want to go 
to see the gals, and laughed. + Defendant said, ‘Well, damn 
you, if you can’t go, I'l shout you’; and stepped back, raised 
his gun, {and fired. Deceased fell back in the door, and 
Nancy exclaimed, ‘Oliver, you have killed Davy.’ Defendant 
said, ‘/t was an accident, I did not know the qun was loaded? 
Witness went for help. Deceased died in about three quar- 
ters of an hour. He and defendant had never had any quar- 
rel or difficulty. Witness thought defendant was joking, un- 
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til the gun fired.” Nancy Duke, the wife of Robert, after 
testifying in substance as her husband had, thus stated the 
conversation immediately preceding the killing: “Defendant 
said, ‘Can’t you go after you have had your supper? Deceased 
said, ‘No, I want to go to see the girls, and laughed, ‘but I will 
go to-morrow night. Defendant said, ‘/t is damned impolite 
Jor you to refuse to go when Iam staying by myself, and if you 
can’t go, damn you, I will shoot you.’ Defendant said, ‘No you 
won't, old pard, you don’t do half what you say. Defendant 
said, ‘Well, damn you, I will shoot you,’ and stepped back, 
presented the gun and fired.” This witness testified, also, 
to the defendant’s declarations, made immediately after the 
shooting, that it was an accident, and that he did not know 
the gun was loaded; also, “that deceased and defendant 
seemed to be friendly, and their conversation seemed to be 
in good humor ; that she thought defendant was joking, un- 
til the gun fired; that, if they had ever had any quarrel or 
difficulty, she had never heard of it; and that the deceased 
sometimes stayed all night with the defendant.” These two 
witnesses were the only persons present at the time of the 
killing. 

Beverly Scott, a witness for the State, who was a cousin of 
the deceased, testified that, “about a month before the shoot- 
ing,” while he and the deceased were walking together, they 
met the defendant, and “he and the deceased got into a dis- 
course ; that defendant said, during the conversation, Davy, 
you got in my way once, and if you ever do it again, damn you, 
L will kill you in less than five years’; that deceased laughed, 
and walked off; that this was all the conversation he could 
remember,” and that neither he nor the deceased referred to 
it after they walked away. Another witness for the State, 
who worked with the defendant at the thresher on the plan- 
tation, testified that, when the defendant came to work in the 
morning of the day on which the killing occurred, he brought 
his musket with him, and placed it under the gin-house ; that 
the musket then had a cap on it; that at dinner-time, when 
one Wade picked up the gun, and pointed it about in differ- 
ent directions, defendant told him not to point it at any one, 
as it was loaded; and Wade testified that defendant said to 
him at the time, “Be careful how you handle that gun; it 
has a load in it big enough to kill anybody.” The witnesses 
for the defendant testified to his repeated declarations, im- 
mediately after the shooting, that it was accidental, and that 
he did not know the gun was loaded; also, that he helped to 
put the deceased in bed, and rendered other assistance, and 
made no effort to escape, declaring that he would give him- 
self up. 


Vou, LXVIII. 
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During the argument to the jury, several objections were 
made by the defendant to remarks of the prosecuting attorney, 
and exceptions reserved to the rulings of the court in allow- 
ing them. Of these, it is only necessary to notice the follow- 
ing: “ Defendant’s counsel argued, that the attentions which 
defendant paid to the deceased, and the sympathy shown by 
him for the deceased, indicated that the killing was accidental. 
The solicitor said, in reply, that a case once occurred in Tus- 
cumbia, Alabama (State v. Mitchell), in which defendant’s 
counsel, Gen. Walker, figured largely; and in which the 
defendant committed a murder with a knife, in the night- 
time, and, after inflicting the wound, assisted the wounded 
man home,‘and manifested great sympathy for him ; and the 
solicitor was proceeding to detail the facts of this case, when 
the defendant’s counsel objected, because no such case was 
authoritatively reported, and because there was no evidence 
before the jury of the facts stated by the solicitor. The soli- 
citor stated to the jury, that he did not state the case as evi- 
dence, but only as an illustration of human conduct ; that 
they might take it as hypothetical, or as an illustration from 
profane history, and should not believe a word of it a¥ testi- 
mony. The court overruled the objection, and the defendant 
excepted. The solicitor proceeded to detail the facts con- 
nected with said murder in Tuscumbia, describing the sym- 
pathetic attention the defendant in that ease paid to the 
deceased, and closed by stating, that, after his conviction, 
and before execution, he confessed his guilt. The court here 
said, that he did not think it right for the solicitor to state 
Mitchell’s confession ; and the solicitor thereupon withdrew 
that part of his argument from the jury. The defendant 
excepted to the ruling of the court in allowing the solicitor 
to make this argument to the jury.” 

“The court having charged the jury as to what was mur- 
der in the first degree, murder in the second degree, and 
manslaughter in the second degree,” the defendant asked the 
following charges, which were in writing: 1. “If you find 
that the State has failed to prove any adequate or sufficient 
motive for committing the crime charged, you can look at 
such failure as a strong circumstance tending to show the 
defendant's innocence.” 2. “If no motive for the crime is 
found (?), this isa very strong cireumstance in favor of the 
defendant’s innocence, and tending to show his innocence.” 
3. “If you believe the evidence in this ease, you ean not find 
the defendant guilty of a higher offense than manslaughter 
in the second degree ; and you should only find him guilty of 
[that ?] offense in the event he has been guilty of criminal 
carelessness or recklessness under the instructions already 
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given you.” The court refused each of these charges as 
asked, and the defendant excepted to their refusal. 


Waker & SuHevpy, and Pact L. Joxes, for the appellant. 
The following authorities clearly show th: it the court erred in 
allowing the ‘solicitor to make the arguments to which ob- 
jection and exception were taken: J/eAdor ‘y v. The State, 

2 Ala. 163; Lucker v. Henniker, 41 N. H. 322; Ferquson Uv. 
The State, 49 Indiana, 33; Smith v. The S tate, 75 N. C. 306; 
Brown v. Swineford, 44 Wise. 282; Boddie v. The State, 
52 Ala. 399, The absence of all proof of motive for the 
commission of the offense, was a strong circumstance tend- 
ing to show the defendant’s innocence; and the court should 
have so charged the jury, on the defendaut’s request. Men 
do not commit great offenses without motive; and where 
there is evidence, as in this case there was, tending to show 
that the killing was accidental, the entire absence of any 
proof of motive is a very strong corroborative circumstance. 


H. C. Tompkins, Attorney-General, for the State-—The 
argument of the solicitor did not exceed the bounds of legit- 
imate discussion ; and while the presiding judge must neces- 
sarily exercise a discretionary power in controlling the argu- 
ment of counsel, as in other matters of practice, the exercise 
of that discretion is not revisable. The line of argument to 
be pursued, the illustrations to be used, can not be pre- 
scribed by definite rules, but must be adapted to the partic- 
ular circumstances of each case. That no positive proof of 
motive is necessary, where human life is taken with a deadly 
weapon, and by an intentional act, see 2 Bishop's Crim. Law, 
§$ 620, 657; Me Wanus v. The State, 36 Ala. 285; Hadley v. 
The Stete, 55 Ala. 31; Washington v. State, 60 Ala. 10. 


STONE, J.—Counsel has not insisted on the third charge 
asked by defendant and refused, and, in effect, concedes it 
was rightly refused by the Circuit Court. It is very clear 
that charge should not have been given. Parties are pre- 
sumed to intend the natural consequences of their inten- 
tional acts. Two witnesses testify positively that, a short 
time before the shooting, the accused informed them the gun 
was loaded. We are not informed the gun was fired off, be- 
tween that time and the homicide. The only evidence 
against this is, that the accused, after he had fired the fatal 
shot, and after he was upbraided for killing the deceased, 
said it was an accident, and that he did not know the gun 
was loaded. He repeated this assertion several times, made 


no attempt to escape, and remained, rendering some service 
Vor. LXVILL. 
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in placing the wounded man on a bed. Crime is made up of 
act and intention. The jury are the proper judges of testi- 
mony, and triers of facts. Motives and intentions are rarely 
susceptible of positive proof. It is the province of the jury 
to weigh testimony, and deduce inferences from proven 
facts. Motives and intentions are inferred not alone from 
the language of parties. Actions, manner, tone of voice, 
startled surprise at so fearful a catastrophe, if accidental— 
all these enter into the inquiry, whether the shooting was 
intentional or not. These were questions for the jury. The 
testimony did not present a case for a charge on its effect. 
1 Brick. Dig. 335, § 3, subd. 1 and 4. 

Charges 1 and 2 requested were properly refused. There 
seems to have been no question raised as to the person or 
instrumentality by which the homicide was perpetrated. 
Neither is there question that the gun was intentionally 
pointed, and the trigger pulled by the the defendant. From 
these uncontroverted facts, the law infers malice, unless ex- 
culpatory circumstances spring out of the testimony which 
proves the killing, or unless justification, or a reduction of 
the grade of the offense, is shown by other testimony. Mo- 
tive is one, but not the only, means of proving malice. It 
may, often is, and should be inferred, from the absence of 
sufficient extenuating circumstances.— Hadley v. The State, 
55 Ala. 31. The most aggravated murders have been com- 
mitted when the motive could be neither proved nor ascer- 
tained. So, even if tiie accused believed the gun to be un- 
loaded, the death would then be traceable to a very careless, 
if not wanton act, and the defendant could not be pro- 
nounced innocent.—Clark’s Manual, $$ 448, 449. In any 
aspect, the charges were properly refused. 

The remaining questions relate to the latitude counsel 
were allowed to take, in the discussion before the jury. We 
approach this subject with much misgiving, and fear we will 
not be able to make ourselves understood. Defendants have 
the right to be heard by themselves and counsel. The con- 
stitution secures this much to them. In addressing the jury, 
counsel must be allowed to select and pursue their own line 
of argument, their own methods of dealing with the testi- 
mony. They may state the principles of law applicable to 
the case, and may argue such principles, and quote from 
books in elucidation of their views of the law. This, how- 
ever, is an argument before the court, and for the court; for 
the jury are not judges of the law. It is their sworn duty 
to receive and apply the law as the same is given them in 
charge by the court. The presiding judge has the same 
right and power to declare—authoritatively to declare—the 

(31) 
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law, as juries have to find the facts. Neither should or can 
invade the province of the other, without a breach of duty, 
and without detriment to the time-sanctioned theory of judi- 
cial trials. A kuown or intentional invasion by either, of the 
domain of the other, would be a gross violation of a sworn 
duty. Crime is made up of act or acts and intent. The law 
declares what particular acts, done with what particular in- 
tents, constitute the various crimes known to our criminal 
jurisprudence. All the graver offenses are graded both by 
the motive or intent which prompts them, and the magnitude 
of the injury done. Counsel, we have said, may state the 
principles of law applicable to the case on trial ; for those 
principles furnish the rule or test, by which juries must de- 
termine whether the facts proved meet the requirements of 
the law. Not knowing what the law is, or what its require- 
ments are, until instructed, the jury could not safely affirm 
that the prisoner they have in charge is, or is not guilty. 
Law furnishes the rule, and the jury determines whether the 
facts proved bring the case within that rule. 

No human testimony is infatlible. The most conscientious 
witnesses sometimes make mistakes. Friendship or preju- 
dice often biases the judgments of even honest men, and 
witnesses often allow their predilections to shade their narra- 
tives. Here are seen and felt the beneficial effects of cross- 
examination. No set rules can be declared, fixing the boun- 
daries of legitimate cross-examination. Much depends on the 
character of the testimony given, and the spirit of the wit- 
ness exhibited in his testimony. A further preliminary 
remark: A large amount of the facts, which shape and mould 
human transactions, are not susceptible of direct proof. They 
are inferred from other facts known or proved. Experience 
and observation come to our aid, in ascertaining these infer- 
ential facts. Motives and intents are most generally arrived 
at, by duly considering the outward conduct of men. Testing 
this by our experience and consciousness, we infer the mov- — 
ing motive which prompted such conduct. 

We have indulged in these preliminary observations, because 
they bring somewhat to view the wide range advoeacy sbould 
be permitted to take. Every fact the testimony tends to 
prove, every inference counsel may think arises out of the 
testimony, the credibility of the witnesses, as shown by their 
manner, the reasonableness of their story, their intelligence, 
means of knowledge, and many other considerations, are legit- 
imate subjects of criticism and discussion. So, the conduct 
of the accused, his conversation (if in evidence), may be 
made the predicate of inferences, favorable or unfavorable. 


Analogies and illustrations may also be drawn, based on the 
Vou. Lxvil. 
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testimony, on public history, on science, or anything else, 
provided it does not invade the prohibited domain hereafter 
considered. The presiding judge, as a rule, will best deter- 
mine when discussion is legitimate, and when it degenerates” 
into abuse and undue license. While he should not permit 
wanton abuse of adversary or witness, he would occupy ques- 
tionable ground, if he arrested counsel in his attempt to educe 
inferential facts or intents from testimony in proof. Argu- 
ment is but an aid to the jury, to enable that body to arrive 
at correct conclusions ; and it would be dangerous to accord 
to the presiding judge the right and power to intervene, and 
declare authoritatively when an inference of counsel is or is 
not legitimately drawn. This is for the jury to determine, if 
tnere be any testimony on which to base it. So, we hold 
counsel is in legitimate bounds, when he urges a firm and 
fearless administration of the criminal law, as the great con- 
servator of human life, and of the repose of society ; and is 
not within reversible grounds, when he complains generally 
that juries are frequently more inclined to mercy than to judg- 
ment. On the other hand, counsel may warn juries against 
hasty or harsh verdicts, and may invoke the humane mercies 
of the law, which accords to persons accused the saving benefit 
of all reasonable doubts. These pertain to municipal law, 
and to that grand public policy which is the boast and crown- 
ing honor of the common law. We ourselves have felt, and 
still feel, that the criminal law, notably the law of homicide, 
is often administered with too light ahand. This, instead of 
being a means of preserving human life, has a tendency 
directly the opposite. When juries learn that self-defense 
means self-defense, and not a mere vindication of insulted 
honor, real or supposed—means that the manslayer is so 
pressed and menaced, as that his life is in danger, or his per- 
son exposed to grievous bodily harm, as the law defines that 
phrase, before he can resort to deadly instrumentalities ; then 
the moral and law-abiding public will cease their complaints 
against the law’s administration. Then, and not till then, 
will the lawless and bloody-minded stay thier murderous 
hands. 

In a single instance we think the presiding judge permitted 
counsel to transcend the legitimate boundary of discussion. 
In his closing argument, the prosecuting attorney was allowed 
to state, as facts, what he alleged had occurred in the perpe- 
tration of another homicide having some alleged features 
analogous to those developed on this trial. Now, there was 
not only no evidence before the jury of that other homicide, 
or its details, but such evidence, if offered, would have been 
illegal and irrelevant. This was not argument, and could 
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furnish no safe or permissible aid to the jury in considering 
and weighing the testimony before them. The jury, in their 
deliberatious, should consider no facts, save those given in evi- 
dence. They may and should employ their reasoning powers, 
aided by their experience, and by the arguments of counsel, 
in determining what facts the testimony establishes. This is 
the high purpose for which they are organized, the duty they 
are sworn to perform. If they allow outside influences to 
control them, they do as great a wrong, although, perhaps, 
not committing so high a crime, as if they return a verdict 
against their convictions of the evidence, and the law as 
expounded to them by the court. We adopt the language of 
the court in Brown v. Swineford, 44 Wise. 282, that “it is 
error sufficient to reverse a judgment, for counsel, against 
objection, to state facts pertinent to the issue and not in evi- 
dence, or to assume, arguendo, such facts to be in the case, 
when they are not;’ and if the statement be of facts which 
would not be legal evidence, if offered as such, yet, if their 
natural tendency is to influence the finding of the jury, the 
same rule would apply. We sum up, lest we be misunder- 
stood. There must be objection iu the court below, the objec- 
tion overruled, and an exception reserved. The statement 
must be made as of fact; the fact stated must be unsup- 
ported by any evidence, must be pertinent to the issue, or its 
natural tendency must be to influence the finding of the jury ; 
or the case is not brought within the influence of this rule. 
To come within the last clause above, namely, where the 
natural tendency is to influence the finding of the jury, the 
case must be clear and strong. We would not embarrass free 
discussion, or regard the many hasty or exaggerated state- 
ments counsel often make in the heat of debate, which can 
not, and are not expected to become, factors in the formation 
of the verdict. Such statements are usually valued at their 
true worth, and have no tendency to mislead. It is only 
when the statement is of a substantive, outside fact—stated 
as fact—and which manifestly bears on a material inquiry 
before the jury, that the court can interfere, and arrest dis- 
cussion.—McAdory v. The State, 62 Ala. 154; Tucker v. 
Heniker, 41 N. H. 317; Scripps v. Reilly, 35 Mich. 371 ; Berry 
v. The State, 10 Ga. 511; Mitchum v. The State, 11 Ga. 615 ; 
State v. Smith, 75 N. C. 306. 

We append to this opinion an extract from the opinion of 
the court by C. J. Ryan in the case of Brown v. Swineford, 
supra. It presents in strong, terse, eloquent language, the 
high mission of attorneyship, and the pure ethics which a 
profession so influential and so honored should always 


observe when dealing with human liberty and human rights. 
Vou. LXV. 











1881. } OF ALABAMA. [485 
[Cross v. The State.] 


We adopt its utterances only to the extent above expressed, 
and leave to the discretion of the presiding judge the sup- 
pression of all abuses, or seeming abuses, beyond what we 
have herein above declared presents a case for review and 
reversal. We need scarcely add, the rules we have declared 
above apply equally to prosecuting attorneys, and to counsel 
employed in defense. 

“The profession of the law is instituted for the adminis- 
tration of justice. The duties of the bench and bar differ in 
kind, not in purpose. The duty of both alike is to establish 
the truth, and to apply the law to it. It is essential to the 
proper administration of justice, frail and uncertain at the 
best, that all that can be said for each party, in the determi- 
nation of fact and law, should be heard. Forensic strife is 
but a method, and a mighty one, to ascertain the truth, and 
the law governing the truth. Itis the duty of counsel to 
make the most of the case which his client is able to give 
him ; but counsel is out of his duty and his right, and outside 
of the principle and object of his profession, when he travels 
out of his client’s case, and assumes to supply its deficiencies. 
Therefore is it that the nice sense of the profession regards 
with such distrust and aversion the testimony of a lawyer in 
favor of his client. It is the duty and right of counsel to in- 
dulge in all fair argument in favor of the right of his client ; 
but he is outside of his duty and his right when he appeals 
to prejudice irrelevant to the case. Properly, prejudice has 
no more sanction at the bar, than onthe bencb. But an 
advocate may make himself the alter ego of his client, and 
indulge in prejudice in his favor. He may even share his 
client’s prejudices against his adversary, as far as they rest 
on the facts in his case. But he has neither duty nor right 
to appeal to prejudices, just or unjust, against his adversary, 
dehors the very case he has to try. The very fullest freedom 
of speech, within the duty of his profession, should be ac- 
corded to counsel ; but it is license, not freedom of speech, 
to travel out of the record, basing his argument on facts not 
appearing, and appealing to prejudices irrelevant to the case 
and outside of the proof. It may sometimes be a very dif- 
ficult and delicate duty to confine counsel to a legitimate 
course of argument. But, like other difficult and delicate 
duties, it must be performed by those upon whom the law 
imposes it. Itisthe duty of the Circuit Courts, in jury trials, 
to interfere in all proper cases of their own motion. This is 
due to truth and justice. And if counsel persevere in argu- 
ing upon pertinent facts not before the jury, or appealing to 
prejudices foreign to the case in evidence, exception may be 
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taken by the other side, which may be good ground for a 
new trial, or for a reversal in this court.” 

For the single error above pointed out, the judgment of 
the Circuit Court is reversed, and the cause remanded. Let 
the defendant remain in custody, until discharged by due 
course of law. 


Billingslea v. The State. 
Indictment for Murder. 


1. Objections to indictment, on account of trreqularities in Jormation of 
grand jury.—The former decisions of this court have settled the princi- 
ple, that there are only two classes of cases, in which objections to an 
indictment will be sustained, when based on irregularities in the forma- 
tion of the grand jury: Ist, when the jurors were not drawn in the pres- 
ence of the officers designated by law; 2d, where there is some order of 
the court, or some action of the presiding judge, appearing of record, 
and relating to the organization of the grand jury, which is without any 
warrant in the statute, or is contrary to its provisions. 

2. Same.—Held, in this case, where the record showed that fifteen 
of the original panel appeared, of whom only seven were accepted ; and 
the court thereupon ordered the sheriff to summon twenty-two other 
qualified persons, but that officer summoned only twenty-one, all of 
whom appeared, and from them the grand jury was completed; that 
this was not an irregularity, of which the defendant could take any 
advantage by plea or objection to the indictment. 

3. Same.—Held, also, no available irregularity or error, that the 
court excused one of the seven originally accepted, after the twenty-one 
additional persons had appeared, and supplied his piace from them, 
without summoning two others in his stead. 

4. Sufficiency of indictment.—An indictment for murder, in the form 

prescribed by the Code (Form No. 2, p. 991, § 4824), is sufficiently cer- 
tain and definite, and is not violative of any constitutional provision, 
State or Federal. 
5. Relevancy of evidence for defendant, indicted for murder of his wife. 
The defendant being on trial under indictment for the murder of his 
wife, from whom he had separated, and setting up the defense of insan- 
ity; and it being proved that the deceased had given birth to an illegit- 
imate child, prior to her marriage with the defendant, and was suspected 
of criminal intercourse, before or at a time proximate to the killing, 
with one S.; the defendant can not be allowed to prove that said 8. was 
the reputed father of said illegitimate child. 

6. Same; declarations of defendant.—In such case ,the declarations of the 
defendant himself, made before the killing, as to the troubles between 
him and his wife, fall within the general principle, which excludes the 
declarations of a party as evidence for him except when they constitute 
a part of the res geste. 


From the Circuit Court of Dallas. 


Tried before the Hon. Jonn Moore. 
Vou. LXVIII. 
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The indictment in this case charged, in a single count, that 
the defendant, Wilson Billingslea, “unlawfully and with 
malice aforethought killed Mary King, alias Mary Billingslea, 
by shooting her with a gun; against the peace,” &e. The 
defendant demurred to the indictment, assigning as grounds 
of demurrer, Ist, “because it fails to aver that the alleged 
killing was feloniously done ;” 2d, “ because it fails to aver 
that the defendant did kill and murder the said Mary King.” 
The court overruled the demurrer, and the defendant then 
pleaded not guilty; but he afterwards asked leave to with- 
draw this plea, and to file a plea in abatement, on account of 
defects in the organization of the grand jury. This plea 
alleged, “that said indictment is illegal and invalid, and no 
valid judgment can be rendered on it, because of the original 
venive of grand jurors for said court, at its May term, 1880, 
at which said indictment was found, seven persons and no 
more appeared, and were selected as grand jurors, of whom 
Daniel L. Keenan was one ; that the court thereupon ordered 
the sheriff to summon twenty-two persons, of the requisite 
qualifications for grand jurors, from which number said 
grand jury was to be completed ; that the sheriff, for com- 
pliance with this order, summoned twenty-one such persons, 
and no more, from whom twelve persons were selected to 
serve as grand jurors; that after this the court excused one 
of the seven persons of the original venire, to-wit, Daniel 
L. Keenan, who had been selected as a grand juror the day 
before ; and said grand jury was composed in this manner, 
and not otherwise, as by the record appears.” The court 
refused to allow this plea to be filed, to which ruling the de- 
fendant excepted; and he then moved to quash the indict- 
ment, “‘on the grounds and facts set forth in said plea,” and 
reserved an exception to the overruling of this motion. 

Ou the trial, as the bill of exceptions shows, it was proved 
by the witnesses for the prosecution that the deceased was 
the wife of the defendant, or had lived with him as his wife, 
until some time in August, 1879, when he left her, declaring 
“he never intended to live with her again, and did not care 
a damn what became of her ;” that he removed about a mile 
distant, while she continued to live on the place where he 
left her, and worked with one Jerry Moore, until the latter 
part of March, 1880, when she was kilied ; and that she was 
sent by Jerry Moore, in company with his daughter, about 
three o’clock in the afternoon, to cut up briers in a piece of 
“new ground” about one hundred yards from his house. 
Jerry Moore testified, that while he was feeding his mules, 
about sundown, “he heard a screaming and loud talking in 
the direction of the new ground, and started immediately to 
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see what was the matter; that he had got within about fifty 
yards of them, when he saw the deceased have the defend- 
ant around the neck with her arm, and was imploring him 
not to shoot her; that the defendant had a gun, and was 
trying to get loose from her; that very soon he pushed her 
off with his left hand, with such foree as to throw her down ; 
that she got up, and started to run from him, when he shot 
her in the back, under the left shoulder, and then ran off; 
that the deceased was carried to the house of witness, and 
died in about a half hour; that the defendant came to the 
house after she was dead, and said that ‘he had come to 
finish her—that he had quit her because she was after other 
men, and that he had seen her and Nelse Sturdivant on a 
log that evening, and had overheard their plans.’” Lucinda 
Moore, Jerry’s daughter, who was working in the field with 
the deceased, testified that the deceased, not long after they 
had gone to the “ new ground,” “went back to the house to 
get some water; that she was gone but a short time, and 
witness could see her all the way going to and from the 
house ; and that they then worked together until about sun- 
down, when they started home,” and seeing the defendant, 
with his gun in his hand, dodging about among the bushes, 
witness became frightened and ran home. West Waugh, a 
witness for the State, “ testified that he and Nelse Sturdivant 
were sitting together on his lot fence, between sundown and 
dark, when the alarm came that the defendant had killed his 
wife ; that he went to his house that evening about sundown, 
and Nelse got there a short time before him.” Several other 
witnesses testified, on behalf of the State, that the defendant 
came to Selma the morning after the killing, and surrendered 
himself to the authorities, and voluntarily stated that he had 
killed the deceased, and ‘ that he would do it if it was to do 
over again; that he did not care what was done with him, 
and that he had no more feeling about it than that iron,’ 
pointing to the grate in the fire-place. 

“Several witnesses for the State testified, that they were 
well acquainted with the defendant, and that he was not in- 
sane at the time of the killing. Several witnesses for the 
defendant testified, in substance, that he and his said wife 
lived very unhappily together before he left her; that they 
had frequent difficulties, the defendant charging her with 
improper intimacy with other men, and especially Nelse 
Sturdivant. It having been proved that the defendant and 
the deceased had been married four or five years before the 
killing, and that she had a child at the time of their mar- 
riage, though she had never before been married; for the 


purpose of supporting the defense of insanity, a witness for 
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defendant was asked by his counsel, who was the reputed 
father of said child, and if Nelse Sturdivant was not its re- 
puted father.” The prosecuting attorney objected to each of 
these questions, and the court sustained the objections; to 
which rulings exceptions were reserved by the defendant. 
“The defendant then asked the witness, for the same purpose 
as above stated, to state what the defendant said to him, or 
in his presence, before the killing, about the troubles between 
him and his said wife, the cause thereof, and about his love 
for the deceased ;”’ and he reserved exceptions to the ruling 
of the court in sustaining an objection to this question. “It 
was admitted on behalf of the State, that Zeke Echols and 
Dick Tate, witnesses for the defendant, would swear, if pres- 
ent, that from their knowledge of the defendant, and his 
conduct and speech on many occasions in regard to his rela- 
tions with his wife, occurring recently before the killing, they 
were satisfied that his mind was so disturbed as to amount 
to insanity, and that such state of mind continued up to the 
time of the death of the deceased ; and this statement was 
read to the jury as evidence for the defendant, without ob- 
jection on the part of the State. And the foregoing was, in 
substance, all the evidence in the case.” 


B. F. Sarroxp, for the prisoner. 
H. C. Tompxiys, Attorney-General, for the State. 


SOMERVILLE, J.—The main questions presented in this 
case for our consideration relate to the organization of the 
grand jury in the court below. Of the eighteen persons 
originally summoned to constitute the regular panel, fifteen 
appeared, and answered to their names; and of these, seven 
only were accepted, the remainder being excused by the 
court from serving. The court thereupon ordered the sheriff 
to summon fwenty-two suitable persons, possessing the requi- 
site statutory qualifications ; this being twice the number 
needed to complete the organization, as demanded in such 
cases by the statute.—Code 1876, § 4754. The record does 
not show that the sheriff summoned more than twenty-one of 
this number, all of whom appeared, and from these the jury 
was completed under the direction of the court. The record 
further recites that, after the second venire was summoned, 
and had appeared, the court excused one Keenan, who was 
one of the seven originally selected from the first venire. It 
is insisted that these are irregularities of such a nature as 
to vitiate and render void tie indictment in this case, which 
was found by the grand jury as thus organized. 
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_ Conceding that the points are properly raised by the record 
for our revision, we do not think they are well taken. In 
the first place, we will consider the irregularity on the part 
of the sheriff in summoning fwenfy-one persous, when the 
mandate of the court was to suramon fwen/y-two. This error, 
we think, is cured by sections 4759 and 4889 of the present 
Code, as construed by the past decisions of this court. 
These sections read as follows: 

“$4759. Above provisions directory merely.-—The provisions 
of this article, in relation to the selection, drawing, and sum- 
moning of jurors, are merely directory ; and juries selected, 
drawn and summoned, whether at an earlier or later day, 
must be deemed legal, and possess the power to perform all 
the duties belonging to grand and petit juries respectively. 

“$4889. Objections to grand jury.—No objection can be 
taken to an indictment, by plea in abatement, or otherwise, on 
the ground that any member of the grand jury was not 
legally qualified, or that the grand jurors were not legally 
drawn or summoned, or on any other ground going to the 
Jormation of the grand jury, except that the jurors were not 
drawn in the presence of the officers designated by law; and 
neither this objection, nor any other, can be taken to the 
formation of a special grand jury summoned by the direc- 
tion of the court.” 

Thee sections of the Code have been under review many 
times by this court, and we think the following principles 
can be deduced as having been settled. There are but two 
classes of cases in which objections can be sustained to an 
indictment, when they are based on irregularities in the or- 
ganization of a grand jury: First, where such jurors “were 
not drawn in the presence of the officers designated by law.” 
Code, §$ 4889; Boulo v. State, 51 Ala. 18. Second, where 
there is some order of the court below, or some action of the 
presiding judge, appearing of record in the cause, and relat- 
ing to the organization of the grand jury, which is without 
any warrant in the statute, or is contrary to its provisions. 
This embraces some judicial order, or act of the court, as con- 
tradistinguished from any act of its oficers while ministe- 
rially executing any such order when lawfully made.—Cross 
v. State, 63 Ala. 40; Finley v. State, 61 Ala. 201; Boles v. 
State, 63 Ala. 30; Berry v. State, 1b. 126; Yancy v. State, 1b. 
141; Scott v. State, 1b. 59. 

We are unwilling to extend the principle settled in the 
cases of Finley and Cross, cited supra, any further than this ; 
and we therefore hold, that all irregularities in the selection, 
drawing or summoning of grand jurors, other than those 


specified above, are insufficient as grounds upon which to 
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challenge the whole array. All other errors are cured by 
statute, the provisions relating thereto in the Code being 
merely directory and not mandatory, and irregularities of this 
nature are not reviewable ia this court.—Code, § 4759. 

Nor do we think there was any error in the action of the 
court excusing Keenan, without ordering two other persons 
to be summoned in his stead. It was competent to complete 
the jury from the twenty-one summoned to constitute the 
second venire, if they were sufficient in number, after allow- 
ing all proper excuses and challenges. There certainly was 
no excess of authority arrogated by the court in excusing 
Keenan after his acceptance, so far as shown by the record. 
The reasons for this action must be deemed sufficient, unless 
the contrary clearly appears. Imperative reasons may con- 
stantly arise for the exercise of such a power ; as, the sud- 
den sickness of a juror, after his acceptance, and before the 
organization is complete; or the disclosure of his incompe- 
tency, which was before concealed, or unknown. The con- 
tingeney which alone authorizes the court to act, in such 
cases, is the failure of as many as fifteen of the origival 
panel to appear. This had happened, and the proper order 
was, thereupon, giveu as required by the statute. Our view 
is, that if a sufficient number appeared under the first order 
made to complete the jury, a second order was unnecessary. 
The statute is clearly susceptible of this construction, and 
it promotes the simplicity and economy of judicial procedure. 

It has been held more than once by this court, that the 
form of indictment for murder, as prescribed by the Code 
(p. 991), is sufficiently certain and definite, and is not viola- 
tive of any provision of the constitution, State or Federal. 
We are satisfied with the conclusions reached on this subject 
by our predecessors in Aitkin v. The State, 35 Ala. 399, and 
Noles v. The State, 24 Ala. 672, holding the form in question 
to be sufficient. The demurrer to the indictment was prop- 
erly overruled, under the authority of these cases. 

Nor can we see any error in the action of the court exclud- 
ing the evidence sought to be elicited by the appellant, to 
the effect that one Sturdevant was the reputed father of an 
illegitimate child born of the deceased, who was defendant’s 
wife. Such evidence was not made relevant by the fact that 
Sturdevant was suspected of criminal intimacy with deceased, 
before or at a time proximate to the killing. It had no ten- 
dency to establish the prisoner’s innocence of the homicide 
imputed to him by the indictment. 

So, the declarations made by the defendant, before the 
homicide, relating to the troubles between him and his wife, 
the deceased, were not admissible, and the objection to the 
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question calling for them was properly sustained. No prin- 
ciple is better settled, than the proposition, that a defendant 
ean not be permitted thus to make evidence in his own be- 
half, unless the declarations, thus proposed to be introduced, 
constitute a part of the res geste.—Taylor v. The State, 
42 Ala. 529; Stewart v. The State, 63 Ala. 199. 

We discover no error in the record, and the judgment of 
the Circuit Court is affirmed. 


Redd v. The State. 
Indictment for Murder. 


1. Sufficiency of indictment.—An indictment which charges that the 
defendant, “‘ unlawfully and with malice aforethought, did kill Lucy L. 
by strangulation, in this, to-wit, that he choked her to death,”’ is suffi- 
cient under the provisions of the Code. 

2. Threats by accused against deceased.—The evidence against the de- 
fendant as the guilty agent being entirely circumstantial, threats to kill 
the deceased, made by him at different times during the period of two 
years before the killing, are admissible evidence against him, as tend- 
ing to show his feelings toward the deceased, though not connected with 
the killing; the probative force of such threats depending upon the cir- 
cumstances under which they were made, their repetition, the lapse of 
time intervening between them and the killing. whether they were abso- 
lute or conditional, whether there were opportunities for carrying them 
into execution, and other like considerations, which affect their weight 
but not their admissibility. 

3. Same.—A witness who passed the defendant and the deceased 
while walking together, a few weeks before the killing, may testify that 
he heard defendant say to deceased, ‘‘ You are a liar, you did do it, and 
J will kill you,’’ though he did not hear any other part of the conversa- 
tion between them. 

4. Declarations of defendant, not connected with killing.—The defend- 
ant, a negro man, being indicted for the murder of a negro woman, and 
the evidence against hima being entirely circumstantial, it is not permis- 
sible for the prosecution to prove his declaration, made a few days be- 
fore the killing, but not shown to have had any reference to the deceased, 
** that he did’nt mind killing a negro, if he fooled with him, any more than 
he would abuck rabbit.’ Such declaration, though it may indicate gen- 
eral malignity of heart, is irrelevant, and should not be received as evi- 
idence, unless it formed a part of the res geste, or was directly connected 
with the killing. ? 

5. Admissibility of confessions.—The confessions of the accused, if 
made voluntarily, not being induced by hope or fear excited by otheis, 
are admissible evidence against him, though made while he was under 
arrest, to the officer having him in custody, and in response to inquiries 
addressed to him by the officer. 


From the Circuit Court of Russell. 
Tried before the Hon. H. D. Ciayron. 


Vou. LXVIIt. 
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The indictment in the case charged, in a single count, that 
the defendant, John Redd, “ unlawfully and with malice- 
aforethought, did kill Lucy Lee by strangulation, in this, to 
wit, that he choked her to death.” There was a demurrer 
to the indictment, which the court overruled ; and issue being 
joined on the plea of not guilty, the defendant was convicted 
of murder in the first degree, and sentenced to death. A bill 
of exceptions was reserved by the defendant during the trial, 
which states that “the defendant and said Lucy Lee were 
both negroes ; no eye-witness to the killing was introduced, 
and there was no evidence of positive character tending to 
connect the defendant with the killing as the guilty agent.” 
The dead body of the deceased was found in a well, on the 
12th October, 1881, “ with the head downward, and the feet 
upwards ;” and Dr. Norwood, the first witness examined for 
the State, testified, “that the body rested on the head, and 
partly against the wall; that he examined the body, and 
found no marks of violence anywhere, except on the neck 
and face, and that these were slight, consisting of a swelling 
of the face and neck, some blood issuing from the ear, and 
some protrusion of the eyes ; that the deceased came to her 
death, in his opinion, from strangulation, but the same marks 
described might possibly be produced by the inverted posi- 
tion of the body, and the shock of falling in that position.” 
The other evidence adduced, and the several rulings of the 
court to which exceptions were reserved, are thus stated in 
the bill of exceptions : 

“J. C. Chadick, the next witness for the State, testified, 
that he knew the defendant and Lucy Lee since 1878; that 
they were sweethearts that year; that the defendant told 
him Lucy was his sweetheart, but that he was not going to 
marry her; that the defendant married another woman in 
1879, but still kept up his relations with Lucy ; that he (wit- 
ness) heard defendant say, in the spring of 1879, he was going 
to kill Lucy if she did net stop talking to men; that he heard 
him say about the same thing in the fall of 1879; that he 
knew of no more threats made by defendant against Lucy 
until in the spring of 1881; that in the spring of 1881, wit- 
ness having paid some money to Lucy, at the request of one 
of his tenants, for day labor, defendant afterwards came to 
his field, and asked him if he had paid Lucy any money ; 
that witness told him he had, and what it was for, and defend- 
ant then said, That was all right, but if Lucy ‘did not stop 
running after men, and getting money so he did’nt understand it, 
he would kill her; that this was the last threat he knew of de- 
fendant making against Lucy ; that they continued to be 
sweethearts afterwards, and that he saw them together once 











494 SUPREME COURT Dec. Term, 
[Redd v. The State. | 


afterwards, during last spring, in the road. This being all 
the evidence of this witness on the subject of threats, the 
defendant moved the court to exclude said testimony as to 
threats from the jury, on the grounds that they were too 
remote, and that they were not shown to be continuing up 
to the time when Lucy came to her death ; and, also, on the 
ground that they were conditional, and the conditions were 
not shown to have happened previous to the death of Luey. 
The court overruled the motion, and the defendant excepted. 

“Henry Morris, the next witness for the State, testified, 
that some time in September last, on Sunday, as he was com- 
ing from church, going to Wiley Bellamy’s, he met the de- 
fendant and Lucy Lee walking along together, and heard the 
defendant say to her, You are a liar, you did do it, and 1 will 
kill you; that this was all be heard said between them, and 
he did not know what they were talking about ; that the de- 
fendant did not kill Lucy at that time, nor try to kill her, and 
that he then had every opportunity to kill her, if he had 
wished to do so. The defendant objected to the testimony 
of this witness as to threats, on the ground that it was vague 
and uncertain, and unintelligible without the remainder of 
the conversation ; but the court overruled the objection, and 
admitted the evidence; and the defendant excepted to this 
ruling. 

**Warner Dawson, the next witness for the State, testified, 
that he heard defendant tell Lucy he was going to kill her ; 
that this was at Wiley Bellamy’s this fall—don’t remember 
exactly when; that Jim Tate, Lucy’s mother, and Richard 
Bellamy were there; that defendant called Lucy out, and 
asked her how long Jim had been there; don’t remember 
what Lucy said, but defendant then told her he was going to 
kill her; and that after that time, about two weeks before 
Lucy’s death, he saw them together at church. Susan Par- 
sons, the next witness for the State, testified that, about one 
week before Lucy’s death, she was walking in the road with 
Lucy and another woman, when defendant came up, and told 
Lucy to come and go with him—that if she did not, he would 
cut her damned throat ; and that Lucy thereupon left her, and 
went with defendant. Caroline Tate, the next witness for 
the State, the wife of Jim Tate, testified that, about two 
months before this trial | November, 1881], defendant told 
her that he would kill Lucy—that if she did’nt do him good, she 
would’nt do Jim any. Joe Pitts, the next witness for the State, 
testified that, on Sunday before Lucy’s death, he heard de- 
fendant say, that he did’nt mind killing a negro, if he fooled 
with him,.any more than he would a buck rabbit, and that this 
was all defendant said. The defendant objegted to the ad- 
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mission of this testimony, and moved to exclude it from the 
jury, on the grounds that it was irrelevant and illegal, vagu® 
and uncertain, and not shown to have any reference to the 
deceased. The court overruled the motion, and refused to 
exclude the evidence; to which the defendant excepted. 
John Pitts, the wext witness for the State, testified, that he 
heard defendant say to Lucy, about one week before her 
death, that if she didn’t do (?) to him, she would not do any 
body else any good—that he would kill her. This being all 
the testimony on the subject of threats, the defendant re- 
newed his motion to exclude the testimony of the witness 
Chadick on the subject of threats, on the grounds hereinbe- 
fore mentioned; but the court overruled the motion, and 
refused to exclude said evidence ; to which ruling the defend- 
ant excepted. 

“The State then introduced some testimony tending to 
show that defendant sent a message to Lucy, on the day be- 
fore she was found in the well, to meet him in a wood which 
was adjacent to said well; that said Lucy was last seen on 
that day going in the direction of said wood, and that the 
defendant was seven near said wood, about the same time. 
Ivy Doles was next introduced as a witness by the State, 
who testified, on cross-examination, that he, as deputy-sher- 
iff of the county, arrested the defendant on the day the de- 
ceased was found in the well, and brought him to jail, a dis- 
tauce of about eight miles ; and that, while on the way to 
the jail, he asked the defendant many times, how many he 
did not recollect, whether he had killed the deceased or not. 
W. A. Tucker, a justice of the peace, who, in the absence of 
the coroner, held an inquest on the body of the deceased, tes- 
tified, that he went with the defendant, while in the custody 
of the deputy-sheriff, over the ground where the killing was 
supposed to have been done; that he asked the defendant 
at one point, /s this the place where you killed her: and at an- 
other, Js this the way you carried her to the well? Witness 
further testified, that ou the Sunday morning after the de- 
fendant was lodged in jail, which was the Sunday after the 
alleged killing, he, being the jailor of the county, and having 
the defendant in his custody and keeping, went into the jail 
to look after the .prisoners, and said to the defendant, John, 
have you anything to say to me? Defendant replied, What, 
ahoutithat woman ? Witness replied, Yes ; and defendant then 
said: J killed her; but what I told you, when you asked me if 
that was the way I carried her to the well, was true. When I 
carried her to the well I went lower down in the field than you 
took me. I choked her near the well, and threw her in. Wit- 
ness made no threats, nor offered any inducements, to elicit 
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this answer from the defendant, nor did anything tending 
thereto, except to ask the questions as stated. Said witness 
further testified, that the defendant knew of the gathering 
and action of a mob on Saturday and Saturday night previous 
to this confession. It was in evidence, also, that a mob of 
about one hundred and fifty persons had assembled not far 
from the jail, on the Saturday morning after the alleged kill- 
ing, for the purpose of lynching the defendant; that the 
sheriff had applied to the probate judge for an order to re- 
move the defendant to Union Springs in Bullock county, for 
safe-keeping against said mob; that a portion of said mob, 
consisting of twenty or more persons, had assembled on 
Saturday night, in the town of Seale, where is located the 
jail in which the defendant was confined, with the like pur- 
pose and intent; and that both of these assemblages had 
been dispersed by the sheriff, with the assistance of others, 
by remonstrances, appeals, and assurances that the defend- 
ant should be safely kept and tried. The defendant moved 
to exclude from the jury the confessions testified to by said 
Tucker, on the ground that they were not voluntarily made, 
because of the importunities and questioning of the officers 
who had the custody and control of the defendant, and be- 
cause of the threats made by said mob, and the great fear 
engendered iu the mind of the defendant by the conduct of 
said mob and the assembling thereof. The court refused to 
exclude said confessions from the jury, and the defeudant ex- 
cepted.” 


L. W. Martin, and J. B. Mircue tt, for the prisoner. 
H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—1. The indictment conforms substan- 
tially to the form prescribed by the Code, and, though omit- 
ting allegations deemed material at common law, under a 
long line of decisions must be deemed sufficient. 

2. If there be error in the record, of injury to the appel- 
lant, it is to be found only in the exceptions reserved to the 
rulings of the court below in the admission of evidence. The 
first of these rulings refers tu the admission of evidence of 
threats to kill the deceased, made by the accused at different 
times, through a period of two years, and some of them not 
unqualified, but stated conditionally. The force of the threat 
may affect its weight as evidence, while not rendering it inad- 
missible. Whatever may be its force, whether absolute or con- 
ditional, whether it indicates a purpose only contemplated, 


or fully matured, it is admissible in evidence, because indica- 
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tive of the state of mind of the accused, and of the feelings he 
entertained or cherished towards the deceased. The length 
of time elapsing between the making of the threat and the 
criminal act, when the crime is to be proved only by circum- 
stantial evidence, is of importance in determining the weight 
to be accorded to it, as a circumstance connecting the accused 
with the commission of the criminal act, or as indicative of 
the state of his mind towards the person threatened. If a 
long period intervenes, during which there were opportuni- 
ties of doing the threatened injury, and there was no attempt 
to do it, and no repetition of the threat, it would be but a 
slight circumstance in connecting the accused with the injury, 
and there would be more reason for regarding it as having 
been a mere careless, thoughtless utterance, or idle bravado, 
or ebullition of temporary passion. The length of time would 
impair its probative force, but would not render it inadmis- 
sible.-—Hudson v. State, 61 Ala. 333; Evans v. State, 62 Ala. 
6. So, the probative force of the threat would be increased, 
if it was frequently repeated during the whole time interven- 
ing between its first utterance and the doing of the criminal 
act, andthe same cause for ill-will and hate continued to exist. 
Then it could be imputed to a malignant spirit, and a pur- 
pose that may have been vacillating, but at last became fixed 
and settled. The threat, like all declarations of criminal 
intention, tends to prove motives—to reveal purposes—and 
may be progressive steps to the consummation of a criminal 
act; and it is admissible as evidence, the weight of which the 
jury must determine, under appropriate instructions from the 
court. 

3. The declaration made by the accused to Lucy, but.a 
few weeks before her death, including a threat to kill her, is 
not a partial or unfinished statement, though it is certain that 
it must-have been preceded, and probably was succeeded, by 
other conversation which the witness did not hear. In itself, 
it is an accusation against the deceased of falsehood, and a 
threat to take her life. 

4. The admission of the evidence of the witness Pitts, that, 

on the Sunday before Lucy’s death, he heard the accused say, 
“that he didn’t mind killing a negro, if he fooled with him, 
any more than he would a buck-rabbit,” was erroneous. All 
evidence ought to be responsive to the issue, and within the 
issue it is the duty of the court to confine the evidence. 
Facts and cireumstances, which, when proved, can furnish no 
aid in determining the issue, can shed no light upon the trans- 
action, or matter of inquiry, ought, in criminal cases, ever to 
be rigorously excluded. Every fact, to which evidence is 
offered, may, in itself, become the subject of controversy ; and, 
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if controverted, opposing evidence must be heard. Tf the evi- 
dence was not limited,—if there was no rule, or principle, res- 
pecting its admission or exclusion, perplexing inquiries as to 
collateral or irrelevant facts would constantly arise, obseur- 
ing the real issue, confusing the minds of the jury, and embar- 
rassing trials and the administration of justice. Parties would 
be oppressed, and would often suffer grievous wrongs; for it 
can not be supposed that they come prepared to meet any 
other evidence than such as is material to the issue. If the 
evidence be of their past conduct, or of their past declarations, 
it is only such conduct or declarations as have relevancy 
to the matter under inquiry, that itis fair, just or reasonable, 
to suppose they can be prepared to disprove, or to qualify, 
or explain, relieving them from all unfavorable inferen- 
ces. 

This deelaration of the accused, coming, as mere oral 
declarations generally come, in a very questionable shape— 
an isolated expression, unaccompanied by any evidence of the 
circumstances under which it was uttered, by the conversa- 
tion preceding it, by any evidence of the state of mind of the 
prisoner at the time of its utterance, is incapable of affording 
any aid or direction in the determination of any fact forming 
an element of the crime with which he is accused. It is not 
an expression of ill-will, or of hate to the deceased, nor a 
declaration of purpose to do her an injury. If it imports an 
unfriendly spirit, or a declaration of criminal intention, it is 
incapable of individualization—it is directed against a race, 
not a class of people, nor individuals of a class. It may indi- 
cate general malignity of heart; but evidenee of that should 
not be received, ualess its manifestations formed a part of the 
res geste, or were connected with it directly. A party ought 
not to be convicted of the offense with which he is charged, 
because he may have manifested a disposition to commit sach 
offense; nor because he may have been, at some former time, 
guilty of, or even convicted of them; nor should he be con- 
victed, because he may be of bad eharacter—certainly not 
because he may have indulged in expressions indicative of an 
evil heart. The admission of this evidence may have prejua- 
diced the minds of the jury against the accused —may have 
induced them to give to the evidence tending to criminate him 
a weight which otherwise ought not to have been accorded to 
it. In itself, it is irrelevant, too far removed from every 
inquiry involved in the issue before the jury. 

5. The confessions of the accused seem to have been vol- 
untary, not induced by hopes or fears excited by others. 
That they were made while he was under arrest, or to officers 


of the law, or even elicited by inquiries addressed to him, did 
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not require their exclusion.—Carvroll v. State, 23 Ala. 28; 
Franklin v. State, 28 Ala. 9; King v. State, 40 Ala. 314. 
For the error pointed out, the judgment mast be reversed, 
and the cause remanded. The prisoner will remain in custody 
until discharged by due course of law. 


Collier v. The State. 
Indictment for Carrying Concealed Weapons. 


l. Threatened or appre hended attack.—Under the statute prohibiting 
the carrying of concealed weapons (Code, § 4109), since amended (Sess. 
Acts LSSO-S1, p. 58), the exception in favor of. a person ‘* being threat- 
ened with, or having good reason to apprehend an attack,’? was con- 
strued to justify the carrying of such weapons as a means of defense 
only against such threatened or apprehended attack, and not as a means 
of offense by a person who intended to provoke an attack, though he 
had been threatened; but, to make out this justification, it was suffi- 
cient for the defendant to show such threats or apprehended attack, and 
he was not required to negative an offensive purpose or intention on his 
part. 


From the Cireuit Court of Russell. 

Tried before the Hon. H. D. CLayton. 

The defendant in this case was indicted for carrying a pis- 
tol concealed about his person. “On the trial,” as the bill 
of exceptions states, “‘there was proof by one Abe Wooten 
tending to show that, in the winter of 1880-81, the defend- 
ant carried a pistol concealed in his pocket; that said Abe 
Wooten had stated to two persons, at differeut times, shortl 
before defendant was seen with the pistol, that he would kill 
the defendant if he was the last man on earth; and that 
these threats had been communicated to the defendant be- 
fore he was seen with the pistol. There was some proof, 
also, tending to show that, between the time of making the 
threat and the time when defendant was seen with the pistol, 
Abe Wooten had been to the defendant’s house. This was 
all the proof. The court then charged the jury, among other 
things, that although the defendant might have been threat- 
ened, and might have had good reason to apprehend an at- 
tack; yet, if they believed from the evidence that the de- 
fendant carried the pistol concealed about his person, he 
would be guilty, unless they further believed that he did so 
in consequence of said threat, or apprehended attack, and 
he carried it for the purpose of defense and not offense. 
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The defendant excepted to this charge, and then requested 
the court, in writing, to charge the jury, that if they believed 
the defendant, at the time of this alleged offense, had good 
reason to apprehend an attack, he was not guilty ;’ also, 
“that if they believed the defendant, a short time before this 
alleged offense, had been seriously threatened, he is not 
guilty.” The court refused each of these charges, and the 
defendant excepted to their refusal. 


H. C. Tompkins, Attorney-General, for the State. 


STONE, J.—The present indictment was found at the 
Spring term,188i. The record fails to show the precise date 
when the offense was committed. We suppose it was before 
section 4109 of the Code was amended—February 19th, 
1881.—Pamph. Acts, 38. The rulings in the case lead to 
this conclusion. Under this section, before the amendment, 
a person threatened with, or having good reason to appre- 
hend an attack, could carry a pistol concealed about his per- 
son. Construing this statute, we have held, and still hold, 
that the purpose of this provision was, that the person thus 
menaced might carry such weapon as a means of defense, 
but not of offense. It furnished no excuse for a defendant 
who intended to provoke, or bring on a difficulty.—-Stroud v. 
The State, 55 Ala. 77; Shorter v. The State, 63 Ala. 129. 
We have no wish to impair or weaken this wholesome doc- 
trine. 

The present record informs us it contains all the evidence. 
It plainly proves the pistol was carried concealed, and the 
proof is equally clear that the detendant’s life had been re- 
cently threatened, and he had been notified of it. ‘Ihere 
was no proof whether the pistol was carried for offense or 
defense, and nothing stated which sheds any light on this 
question. True, the record says, “there was some proof 
tending to show that, between the time of making the threat, 
and the time defendant was seen with the pistol, Abe Wooten 
(the man who had made the threats) had been to defendant’s 
house.” Whether this visit was peaceful, or the contrary, 
and whether defendant was then at home, we are not in- 
formed. This statement, made as it is, signifies nothing. 
If there was a social visit, and a friendly interview, aiter the 
alleged threat was made, this would tend to show a reeon- 
ciliation, and that the defendant had no need of his pistol as 
a defensive precaution. On the other hand, if the visit was 
when the defendant was from home, or was characterized by 
no friendly demonstrations, it might have the very opposite 


significance. We regret the silence of the record on the 
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character of the visit, but must deal with the record as we 
findit. As we have said, it affirms it contains all the evidence. 

Charges should be so moulded and shaped, as to meet and 
elucidate the tendencies of the testimony. A charge, unex- 
ceptionable as a legal truism, if it pretermit qualifying ten- 
dencies of the testimony, or be based on qualifying facts or 
cireumstances of which there is no testimony, always tends 
to mislead and confuse, and should not be given. Facts may 
be so stated as to convey a false impression, and it is but 
the learning of the books, that representations, like promises, 
are to be interpreted in the sense in which the speaker in- 
tends they shall be understood. The court charged the jury, 
“that, although the defendant might have been threatened, 
and might have fiad good reason to apprehend an attack ; 
yet, if they believed from the evidence that the defendant 
carried the pistol concealed about his person, he would be 
guilty, unless they further believed that he did so in conse- 
quence of said threat, or apprehended attack, and he carried 
it for the purpose of defense and not offense.” A paraphrase 
of this charge would be, that if the State has shown the de- 
fendant carried a pistol concealed about bis person, then the 
duty would be shifted to the defendant, to satisfy the jury, 
not only that he had been threatened with an attack, — 
that he carried the pistol to defend against such attack ; 
other words, to prove negatively that ‘it was not his aaenen 
to provoke or bring on the attack. This laid the burden too 
heavily on the defendant. It was enough for him to show 
he had been threatened with, or had just grounds to appre- 
hend an attack. If, however, it appeared from the evidence, 
or by reasonable inference therefrom, that the defendant was 
in no danger of such attack—that the intention to make it 
had been abandoned, as shown by the after conduct of the 
person making the threat, brought home to the knowledge 
of defendant—or that the pistol or other weapon was carried 
to be used offensively, then the statute would furnish the 
defendant no excuse, and the jury should be so instructed. 
This, however, is in the nature of rebutting, criminating evi- 
dence, and the burden of proving its non-existence does not 
rest on the defendant. In the absence of such proof, either 
separately made, or springing out of the testimony in the 
cause, it was, under the former statute, a full answer to such 
indictment, if the defendant convinced the jury that he had 
been threatened with, or had good reason to apprehend an 
attack. So, the two charges asked ought to have been given, 
under the testimony shown in this record. 

Reversed and remanded. Let the defendant remain in 
custody, until discharged by due course of law. 
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Reynolds v. The State. 
Indictment for Murder. 


Ll. Dying declarations ; when admissible.—Dying declarations are ad- 
missible only in cases of homicide, when the death of the deceased is 
the subject of the charge, and the circumstances of the death are the 
subject of such declarations; in other words, “to identify the prisoner 
and the deceased, to establish the circumstances of the res geste, and to 
show the transactions from which the death result?’ 

2. Same; when not admissible.—But the dying declarations of the 
deceased, as to the state of feeling existing between him and the defend- 
ant—as where he said, ‘She had nothing against the defendant, and did 
not know that defendant had anything against him’’—are not competent 
evidence for the prosecution. 

A Nitin: > & Tinissibl thou wh di ath doe x not euesitle imemediat ly. —It the 
declarations are uttered under a sense of impending dissolution, they 
are not rendered inadmissible, by the fact that death does not ensue 
until after the lapse of a considerable time. 

4. Same; not evcluded heeause other evidence exists to the same effect. 
It is sometimes said that such declarations are tolerated on the princi- 
ple of necessity ; but there is no rule of law which excludes them, be- 
cause there is other, and even undisputed testimony as to the cause of 
the death, and the cireumstances attending it ; and such a rule wowWd 
be impracticable, as well as antagonistic to thes reasons which sanction 
the admission of such evidence. 

5. Same ; gene ral ob je ction to, when part admissible, may be overruled. 
A general objection to the admission of dying declarations, when offered 
as a whole, may be overruled, although a portion of the evidence is 
illegal. 

6. Re-eramination of witness : action of court in pe rmitting not revisa- 
ble.—As to new matter, a party cannot, ordinarily, re-examine a witness 
in rebuttal; but, if it is permitted by the court below, such action is not 
revisable in this court. 

7. Exceptions; when to be taken.—Exceptions must be taken during 
the progress of the trial, and before the jury leave the bar of the court. 

8. Conflicting recitals of judqu at entry and bill of ¢ reeptions.—When 
the judgment entry recites an organization of the jury, the arraignment 
of the prisoner, and all the incidents of the trial, in regular and proper 
form, these recitals must prevail over contradictory statements in the 
bill of exceptions to which no exception was reserved. 

9. Sentence: how irregularity in pronouncing may he cured.—When 
judgment is irregularly pronounced against the prisoner, without first 
asking him if he has anything to say why the sentence of the law should 
not be pronounced upon him, the irregularity may be cured by again 
calling him to the bar, and pronouncing judgment with the requisite 
formalities. 


From the Circuit Court of Limestone. 
Tried before the Hon. H. C. SPEAKE. 


The prisoner in this case, Daniel Reynolds, was indicted 
Vou. LXviit. 
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for the murder of Charles Robinson, “ by shooting him with 
a pistol; was duly arraigned at the May term, 1881, of said 
Cireuit Court, and tried on issue joined on the plea of not 
euilty ; was convicted of manslaughter, and sentenced to im- 
prisonment in the penitentiary for the term of five years. 
During the trial, the defendant reserved several exceptions 
to the rulings of the court; but, by written agreement en- 
tered of record, to the effect that the bill of exceptions might 
be signed within twenty days after the adjournment of the 
court, it was signed on the 13th June, 1881. The homicide 
occurred on the 6th March, 1878, on the plantation of Judge 
MeClellan in said county, where the deceased and the de- 
fendant, with their families, both being freed-men, were then 
living. As to the cireumstanees attending the killing, the 
testimony for the prosecution aud for the defense was very 
conflicting ; but a statement of it is not necessary to an un- 
derstanding of the points decided by this court. The diffi- 
culty occurred between three and four o'clock in the after- 
noon, and the deceased died about eight o’clock at night of 
the same day. A witness for the prosecution was asked 
these questions: “ Was any thing said to the deceased, in 
regard to his impending dissolution, or that his wound was 
wortal? if so, what was it?” “ Did he know that bis wound 
was mortal, and that he was going to die?” The witness 
answered: ©The doctor told him that his wound was very 
bad; and deceased said,‘ / know that—l knew that he had 
killed me.” To each of these questions, and to the answers 
thereto, the defendant objected, * because incompetent, irrele- 
vant, impertinent, and inadmissible ; and because dying de- 
clarations can only be admitted to prove the killing and the 
circumstances attending it, when there are no other witnesses 
to the fact, and can not be admiited when the circumstances 
of the killing can and have been proved by other and com- 
petent witnesses 7’ and he reserved exceptions to the over- 
ruling of his objections, and to the 2dmission of the evidence. 
The witness was then asked, “ What was said by the deceased, 
if anything, with reference to the killing, after he said that 
he knew the defendant had killed him?” The defendant 
objected to this question, “on the same grounds as to the 
previous questions, and because the prosecution had not laid 
a proper predicate to authorize the intreduction of dying 
declarations ;’ which objection the court overruled, and the 
defendant excepted. The witness answered: ‘The de- 
ceased said, that he only turned to see if his father was 
killed, and as he turned was shot by the defendant; that he 
had no knife, or weapon of any kind; that he was not at- 
tacking the defendant, or trying to injure him in any way ; 
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that he had nothing against the defendant, and did not know 
that defendant had anything against him.” The defendant 
objected to this answer, “on the same grounds as to the 
question, and that this formed no part of the res geste.” 
The court overruled the objections, and the defendant ex- 
cepted. The bill of exceptions then states, “ The defendant 
further excepts to the questions and answers, on these 
grounds : that the statements proved form no part of the res 
geste ; and that it does not appear from the statements what 
time elapsed between the time of his stating that he knew 
the defendant had killed him, and the time of his making 
declarations of the facts of the killing; and that it does not 
appear that he believed himself in a dying condition when 
he made the declarations as to the facts of the killing.” 

It appeared that the deceased and his father, with several 
other persons, some of whom were examined as witnesses, 
were at work in some “new ground,” a quarter of a mile or 
more from the houses, when the wife of the deceased came 
from the house, and told him that the defendant had run off 
his dog ; and thereupon the deceased and his father returned 
to the houses, and the quarrel and difficulty with the defend- 
ant began. As to whether the houses were visible from the 
“new ground,” the testimony of the witnesses was conflict- 
ing. An exception to the testimony of John B. McClellan 
is thus stated: ‘“ Rebutting. John B. McClellan, witness for 
the State, sworn, says: ‘Iam acquainted with the defend- 
ant, and was acquainted with the deceased. I know the 
new ground where the Robinsons were at work on the day 
of the killing. In the winter and early spring, the house 
can be seen from seven-eighths of the new ground ; but later 
in the season, after the leaves come out, it could not be seen, 
because there was a grove between them.’ Defendant ex- 
cepted to this evidence, on the ground that it was cumulative, 
and not rebutting testimony; court overruled objection, and 
defendant excepted.” 

After reciting that all the evidence adduced is set out, and 
that no exception was reserved to the charge of the eourt, 
the bill of exceptions thus proceeds: “The defendant sub- 
mits the following exceptions to the record in this cause: 
The cause was called for trial on Wednesday, May 25th, 
1881; and when the solicitor for the State announced ready 
for trial, the defendant announced that he was not ready, on 
account of the absence of witnesses, and asked for an attach- 
ment instanfer to bring them into court, which was granted. 
Afterwards, on the same day, he was again called on to know 
if he was ready for trial, and announced that he was not 


ready, because his witnesses had not been brought in, but 
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thought he would be ready on the next morning. Thereup- 
on, the court asked the defendant’s attorneys, if they would 
then announce ready, and proceed in the morning ; but they 
declined to do so, on the ground that they did not know 
whether their witnesses would be there, and could not know 
until the officer returned. The court then suggested that 
the jury be impanelled that evening, the defendant reserv- 
ing the right to announce ready or not on the next morn- 
ing, and stated that the defendant should not be prejudiced 
in any of his rights by the impanelling of the jury that even- 
ing. The defendant consented to this, and the court there- 
upon proceeded to impanel the jury. Each juror, as he was 
selected, was sworn to try the issues joined, before taking 
his seat in the jury-box ; and the jury being impanelled and 
sworn, the court adjourned until the next morning. When 
the court convened the next morning, the defendant was 
brought to the bar, the solicitor again announced ready for 
trial, and the defendant also announced ready; and the in- 
dictment being read, and the defendant called upon to plead, 
he entered the plea of not guilty. The defendant submits 
that the record 1s incorrect, and does not speak the truth, in 
that it shows that the prisoner was arraigned and pleaded 
before the jury was sworn, when the facts are in accordance 
with the above statement; and the defendant excepts, upon 
the ground that the court erred in electing and swearing the 
jury before the prisoner was arraigned and pleaded to the 
indictment. . 

“The defendant submits, also, the following exceptions to 
the record, in that it fails to speak the truth in this: that 
after the jury had returned their verdict, the court called the 
prisoner to the bar, and, without asking him if he had any- 
thing to say why the sentence of the law should not be pro- 
nounced on him, proceeded to pass sentence upon him; and 
the prisoner was thereupon remanded to jail. Subsequently, 
on the same day, the court ordered the prisoner to be again 
brought to the bar of-the court, which was accordingly done; 
and thereupon, without setting aside the previous sentence, 
the court asked him if he had any thing to say why the sen- 
tence of the law should not be pronounced against him ; to 
which he replied, that he could not get some of his material 
witnesses there, either by attachment or otherwise ; and the 
court then proceeded to re-sentence him; to which the de- 
fendant objected, and, his objection being overruled, he ex- 
cepted.” 


H. C. Tompkins, Attorney-General, for the State. 
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SOMERVILLE, J.—Dying declarations are admissible 
only in cases of homicide, where the death of the deceased is 
the subject of the charge, and the cireumstances of the death 
are the subject of such declarations.—l Greenl. Ev. §$ 156; 
2 Lead. Cr. Cases, (B. & H.) 232. In other words, they-are 
admitted “to identify the prisoner and the de ceased, to 
establish the circumstances of the res gest, and to show the 
transactions from which the death results.”—Whart. Cr. Ev. 
$278; 1 Brick. Dig. p. 511, § 891; Clark’s Cr. Dig. § 355. 

When, however, they re slate to former and distinet transac- 
tions, and embrace facts or circumstances not immediately 
illustrating or connected with the declarant’s death, they are 
inadmissible.—Jb. The dying deelarations of a deceased 
person, therefore, showing the state of feeling existing between 
himself and a defendant charged with his homicide, are not 
competent evidence for the prosecution.— Den v. The State, 
37 Ala. 103. 

They must, of course, be uttered under a sense of impend- 
ing dissolution, and it does not matter that death faiied to 
ensue until a considerable time after such declarations were 
made.— W hart. Cr. Ev. $$ 282,286. “It is the impression of 
almost immediate dissolution, and not the rr apid sucec ‘ssion 
of death in point of fact, that renders the testimony admissi- 
ble.’"—1 Gr. Ev. § 158. If it appear from the statement of 
the deceased, made after he was fatally wounded, that he 
knew or thought that he was (x extremis, this would clearly 
be suflicient to authorize the introduction of his declarations 
made at such time.—Johuson v. State, 47 Ala. 9. . 

And, although it is often said that such evidence is toler- 
ated on the principle of necessity, we know of no rule which 
would exclude it, where there is othe xy, and even undisputed 
testimony of witnesses detailing the cause of death and the 
circumstances producing and attending it. A rule of this 
character would be imprac tticable in its appliedtion, and an- 
tagonistic to the weighty reasons which sanction the admis- 
sion of this species of evidence.—l Greenl. Ev. § 156; 
Whart. Cr. Ev. $ 276. 

Tae dying declarations of the deceased, in this case, were 
clearly admissible in the light of the above principles. He 
kuew that be was in ecfremis, and his utterances related to 
tie circumstances immediately attendiag the killing, except 
the declaration that “ he had nothing ag: tinst the defend: wnt, 
and did not know that defendant had anything against him.’ 
This part of the evidence should have been exe ‘lude d, if prop- 
erly pointed out and objected to as illegal. But the objec- 


tion was to the declarations as a whole, and a part of the 
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evidence being admissible, there was no error in refusing to 
exclude it.—Shorter v. State, 63 Ala. 129; Brown v. State, 
52 Ala. 349. 

The admission by the court of the cumulative testimony 
elicited on the rebutting examination of McClellan, was not 
such an error as will authorize the appellate court to reverse 
the judgment in the cause. It is true, that, as to new matter, 
a party cannot ordinarily re-examine a witness in rebuttal; 
but, if the wisi privs court, in its discretion, sees fit to permit 
it, such ruling is not reviewable on appeal.—l Whart. Ev. 
S$ 572, 574 ; Borland v. Mayo, 8 Ala. 104; Faut v. Cathcart, 
Ib. 725. 

Exceptions are required to be taken during the progress of 
the trial, and before the jury leave the bar of the court; 
otherwise they come too late. A statement, therefore, in the 
bill of exceptions, that “the defendant excepts” to any ruling 
or action of the court, may not always be suflicient.—1 Brick. 
Dig. p. 246, $$ 58-61. 

The judgment .entry in this case is regular, reciting 
the proper organization of the jury, the arraignment of 
the prisoner, the plea of “not guilty,’ and the other inci- 
dents of the trial. The record is, however, contradicted by 
the bill of exceptions, which shows that the jury was selected 
and sworn before the prisoner wag arraigned and pleaded to 
the indictment. If this were an error, there was no objec- 
tion interposed at the time to the proceeding, in the form of 
an exception or otherwise, and hence no question is pre- 
sented for the consideration of the appellate court. 

The prisoner bas nothing to complain of in the sentence of 
the court. The first sentence, it is true, was erroneous, by 
reason of a failure on the part of the presiding judge to first 
ask the prisoner if he had anything to say why the sentence 
of the law should not be pronounced upon him. But this 
irregularity was fully cured by again calling him to the bar, 
and re-imposing the sentence in accordance with the require- 
ments of law. 

We find no error in the record, and the judgment of the 
Cireuit Court is hereby affirmed. 
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Dickey v. The State. 
Indictment for Playing Cards in Public Place. 


1. Exception to entire charge—A general exception to an entire 
charge, asserting several distinct legal propositions, can not be sus- 
tained, unless each distinct proposition is erroneous. 

2. Navigable river, as highway, or public place.—Although a navigable 
river is not a “highway” within the statute against gaming (Code, 
§ 4207), it may become a “‘ publie place’’ by force of circumstances ; 
and a conviction may be had for playing cards on a ferry-boat while 
fastened in the middle of the river, ata ferry regularly licensed, al- 
though no passengers were carried on that day, it being Sunday, and 
the playing was seen by no one but the participants in the game. 

3. Loc al jurisdiction of off nse committed on or near boundar u line he- 
tween two counties. —A conviction ior gaming may be had in Madison 
county (Code, § 4656), on proof that the offense was committed on a 
ferry-boat while in the middle of the river (Paint-Rock) which divides 
Madison and Marshall counties. 


From the County Court of Madison. 

Tried before the Hon. Wi~ttam RicHarpson. 

The indictment in this case charged, in the general form 
prescribed by the statute (Code, p. 994, No. 27 ), that the de- 
fendant played at a game of cards at one of the prohibited 
places. On the trial, as the bill of exceptions states, a wit- 
ness for the prosecution testified, among other things, that 
he saw the defendant, with two other persons, “playing 
eards on Sunday, on a ferry-boat at a public licensed ferry 
where toll was taken, on Paint-Rock river, which is a n: iviga- 
ble stream ; that the river was very high, being out of its 
banks and one mile wide at the ferry ; “that the ferry-boat 
was tied in the middle of the regular bed of the river, which 
left the boat half a mile from the Marshall county side, and 
the same distance from the Madison county side of the high 
water; that no one could see the defendant and those with 
him, from either side ; that the boat was the only one at that 
ferry used for carrying passengers or freight ; that there was 
no crossing on the boat on that day, which was Sunday ; 
that vo one on foot could get to the ferry, and no one on 
horse back without swimming; that the boat could cross 
from one side to the other of the high water; that said river 
is the line between Marshall and Madison counties, and is 
about sixty feet wide at its natural stage.” A witness for 
the defendant testified that, at the time of the playing, “the 
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boat was sixty yards above the ferry, and was on the Mar- 
shall side of the line.” The defendant requested several 
charges, which were in writing, and one of which was in 
these words: “If the jury believe, from the evidence, that 
the game took place in a ferry-boat, sixty yards above the 
ferry, on Paint-Rock river; and that, by reason of the over- 
flow, said boat was not on that day engaged in carrying 
freight and passengers ; and that a person, standing on the 
bank of said river, could not see a game of cards going on,— 
then the jury should return a verdict of not guilty.” The 
court refused to give this charge, and the defendant excepted 
to its refusal. There was a plea to the local jurisdiction, 
and a charge requested on that point ; and an exception was 
reserved to the refusal of that charge, as also to the entire 
charge given by the court. 


H. C. Tompxiys, Attorney-General, for the State. 


SOMERVILLE, J.—The general charge given by the 
court in this case asserts several distinct legal propositions, 
some of which are certainly correct. The exception reserved 
is to the whole charge, and not to any particular part of it 
which is specified as being obnoxious to objection. Such 
exceptions have frequently been condemned by this court as 
defective, and they will not, therefore, be considered, except 
in cases where every proposition announced in the general 
charge is erroneous.—South & North Ala. R. R. Co. v. Sulli- 
van, 59 Ala. 272; Gray v. State, 63 Ala. €6. 

The indictment in this case charges the defendant with 
playing at a game with cards, in one of the places prohib- 
ited by section 4207 of the Code; and the form of indict- 
ment used is the one prescribed in section 4824 for card- 
playing at public places.—Code 1876, p. 994, Form No. 27. 
The playing is proved to have taken place in a ferry-boat, 
which carried passengers across a public licensed ferry over 
Paint-Rock river, which is a navigable stream, constituting 
the boundary line between the counties of Marshall and 
Madison. The ferry-boat was at the time about sixty yards 
above the ferry, in the middle of the river, and about half a 
mile from either bank. The river being very high by reason 
of an overflow, and it being Sunday, no passengers were be- 
ing transported on that day over the ferry. 

We think that, under this state of facts, the defendant was 
properly convictéd. It is true, as held by this court in Glass 
v. The State, 30 Ala. 529, that a navigable stream is not a 
highway, within the meaning of the above statute, and the 
court below so charged the jury. But it may become a 
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“public place” by force of circumstances. In Coleman v. 
The State, 13 Ala. 602, it was held, that a steam-boat, carry- 
ing passengers and freight on a navigable river, was a publie 
place. So, likewise, a neighborhood road has been held to 
be a public place.— Jills v. The State, 20 Ala. 86. And it is 
manifest that the reason upon which these cases are based 
would embrace a ferry-boat plying across a public licensed 
ferry. 

Nor does it matter that the playing was at the time un- 
seen by any observers other than the participants. It is not 
the fact of being seen, but the /iabil/ity to be seen, which is 
contemplated by the statute. No matter what degree of 
secrecy may be preserved, or how few the number of specta- 
tors present, if the place comes within the statutory prohi- 
bition, any game at ecards there is in violation of law, and in- 
dictable.— Windham v. State, 26 Ala. 69. 

The playing having been in the middle of the river divid- 
ing the counties of Marshall and Madison, the eourts of 
Madison clearly had jurisdiction of the offense, under the 
provisions of thé statute.—Code 1876, $ 4656; Z/i/l v. State, 
43 Ala. 335. 

A proper regard for these well-settled legal principles re- 
quired the refusal of the charges requested to be given by 
the appellant, and the court below ruled correctly in refusing 
them. Its judgment is, therefore, affirmed. 


Drake vr. The State. 
Indictment for Gaming. 


l. Criminal jurisdiction of justice of th: pe acer in Madison, and pro- 
ceedings before him.—By special statute (Sess. Acts 1876-7, p. 197), jus- 
tices of the peace in Madison, and other counties named, are clothed 
with original jurisdiction, concurrent with the Cireuit Court, of all mis- 
demeanors committed in the county; but all proceedings under the 
statute, in the exercise of this enlarged jurisdiction, are required to 
conform to and be governed by the general statutory provisions regulat- 
ing criminal proceedings before justices of the peaee, as embodied in 
the Code; and the initiatory step in the proceedings, by which the ju- 
risdiction is called into exercise, is a complaint on oath, charging a per- 
son named with the commission of a specified offense. 

2. Same; judgine net hy couse ssion without complaint, not har to proseci- 
tion.—A judgment rendered by a justice of the peace, clothed by spe- 
cial statute with original jurisdiction of all misdemeanors committed in 
the county, on the voluntary appearance and confession of a person 
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against whom no charge or complaint has been made, is a nullity, and 
is no bar toa subsequent prosecution by indictment for the same offense. 


From the County Court of Madison. 
Tried before the Hon. Wiiu1AmM RicHARrDson. 


Joun D. Werepen, for the appellant, cited Session Acts 
1876-7, Pp. 197 ; Lr parte Brown, 635 Ala. 188 ; Sanders Uv. The 
State, 55 Ala. 45; (rrogan v. The State, 44 Ala. 9; Wharton’s 
Law Dictionary, tit. /eopardy; 1 Bishop’s Crim. Law, 
S$ S56. 8. 


H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—The appellant was indicted in the 
Cireuit Court of Madison county, the indictment containing 
two counts ; the first charging gaming, the offense denounced 
by the statute (Code of 1876, § 4207); the second charging 
the offense of betting at a game of eards or dice, or at a 
guming-table, &e., denounced by the statute (Code of 1876, 
§$ 4209). The indictment, under the statute organizing the 
County Court of Madison county, was transferred from the 
Cireuit Court, to that court, for trial. The appellant inter- 
posed a plea of former conviction, before a notary public 
and er oficio justice of the peace. The plea averred that, on 
the 6th day of February, 1852, the defendant was by the 
notary convicted of the offense charged in the indictment, 
and set out the record of the proceedings and judgment ; 
from which it appears that, on the 6th day of February, 1852 
(the first day of the term of the Cireuit Court, at which the 
indictment was found), the defendant appeared before the 
notary public, without complaint having been made, or pro- 
cess issued against him, and stated that, within the preced- 
ing twelve months, he had at a particular place, within the 
county of Madison, violated four different times the statute 
against gaming, and the statute against betting at a game of 
eards or dice, ke, but the particular times or occasions he 
eould not remember. To such violations of the statute he 
pleaded guilty, and the justice sentenced him to pay a fine 
of one hundred dollars. The State demurred to this plea; 
the solicitor specifying, as the sole ground of demurrer, “that 
the plea does not show that there ever was a legal conviction 
of the defendant in any court of the State of Alabama au- 
thorized to try such eases.” ‘The demurrer was sustained ; 
atrial was had on the plea of not guilty; and there was a 
verdict of guilty, assessing a fine of one hundred dollars 
against the defendant, upon which judgment was rendered. 
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The constitution authorized the General Assembly to con- 
fer jurisdiction of prosecutions of misdemeanors on justices 
of the peace, or such other inferior courts as may be estab- 
lished by law, dispensing with the presentment of a grand 
jury. By an act approved February 8th, 1877 (Pamph. Acts 
1876-7, p. 197), justices of the peace iu Madison, and several 
other counties, were clothed with original jurisdiction, con- 
current with that of the Cireuit Court, of all misdemeanors 
committed in the county. It is expressly provided, however, 
that all proceedings under the act must conform to, and be 
governed by the general statutory provisions, embodied in 
the Code, regulating proceedings in criminal proceedings be- 
fore justices of the peace. The substance of these proceed- 
ings is, first, a complaint on oath, charging the person ac- 
cused of an offense of which the justice had jurisdiction. 
This is the first step taken in the initiation of the prosecu- 
tion, and it must be takeu before the jurisdiction of the jus- 
tice can be called into exercise. The power conferred on 
the justice is the power residing in the Cireuit Court. It is 
power to hear and determine prosecutions for misdemeanors. 
The power can not be quickened into activity, until a com- 
plaint is made-—until a case is presented, bringing it into 
exercise. The power to hear and determine a cause is juris- 
diction. “Before the power can be affirmed to exist, it must 
be made to appear that the law has given the tribunal capac- 
ity to entertain the complaint against the person and thing 
sought to be charged or affected; that such complaint has 
actually been preferred; and that such person or thing has 
been brought properly before the tribunal, to answer the 
charge therein contained.” —Sheldon v. Newton, 3 Ohio St. 489. 
It can not be admitted, for a moment, that the constitution 
or statutes contemplate such a proceeding as that now relied 
on as a bar to this indictment ; that a party, knowing him- 
self guilty of a misdemeauor, should become his own prose- 
cutor, select his own judge, without notice to the State, or 
any officer authorized to prosecute in its behalf, confessing 
his guilt, submitting to judgment, and escape prosecution in 
the appointed mode, in proceedings in form and effect ad- 
versary, in which the State has the opportunity of being 
heard, and of vindicating its laws. If the proceeding was 
civil, involving private rights, it would not be pretended that 
a plaintiff could be barred of his right to a fair trial in the 
modes appointed by law, by the appearance before a court, 
and the confession of judgment by the defendant, of which 
he had no notice, and in the rendition of which he had no 
agency. The proceeding and judgment before the notary 


were coram non judice—a mere nullity—and can not operate 
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as a bar to the present indictment.—S/ate v. Little, 1 N. 
H. 257 

The demurrer was properly sustained, and the judgment 
of conviction must be affirmed. 


Benson v. The State. 
Indictment for Using Insulting Language in Presence of Female. 


1. Constituents of offense.—The words ‘* If you don’t gure up my pistol, 
I'll knock your brains out, by God,’ if addressed to a man, would doubt- 
less be construed as insulting, and would tend to provoke a breach of 
the peace; and when addressed to a woman, in the dwelling-house of 
another person, are violative of the statute (Code, § 4203) prohibiting 
the use of ‘abusive, vulgar, or insulting language ’’ under such circum- 
stances. 

2. Organization of grand jury ; supplying deficiency of original panel. 
In the organization of the grand jury, when it becomes necessary to 
supply a deticiency of the original panel, the necessary additional per- 
sons must be summoned ‘‘from the qualified citizens of the county ”’ 
(Code, § 4754); and if the record shows that the court ordered them to 
be summoned ‘* from the bystanders,”’ the irregularity will work the re- 
versal of a judgment of conviction under an indictment found by the 
grand jury thus constituted. 


From the Cireuit Court of Chilton. 

Tried before the Hon. James E. Conn. 

The indictment in this case contained but a single count, 
which charged that the defendant, Benjamin Benson, “ en- 
tered into the dwelling-house of Polly Roberson, or upon 
the curtilage thereof, and in the presence of the family of 
the owner or possessor thereof, or of any member of her 
family, or of a female, and made use of abusive, insulting, 
or abusive (?) language, in substance to-wit, speaking to his 
niece, said, Jf you don’ t give up my pistol, PU knock your brains 
out, hy God. “Do t you, speaking to another man, Mordecai 
Robinson, take it up? and words to that purport.” There 
was a demurrer to the indictment, but upon what grounds 
the record does not show ; and the demurrer being overruled, 
issue was joined on the plea of not guilty. ‘On the trial,” 
as the bill of exceptions states, “the State introduced testi- 
mony tending to show that the language charged was used 
at the place charged in the indictment, and in said county of 
Chilton, and that the female named in said indictment was 
present at the time. Thereupon, the defendant asked the 
court, in writing, to charge the jury, that, if they believed 
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the evidence, they must find the defendant not guilty. The 
court refused to give this charge, and the defendant excepted 
to its refusal.” 


W. A. Conuier, for the defendant. 
H. C. Tompkrys, Attorney-General, for the State. 


STONE, J.—The present indictment was found at the 
Spring term, 1879, before the enactment of the statute to 
amend section 4203 of the Code of 1876, approved March 
Ist, 1881.—Pamph. Acts, 30. The purpose of that section 
of the Code was to shie!d the family residence, or dwelling, 
from abusive, insulting or vulgar [obscene | language, uttered 
in the presence of the family, or any member thereof, or of 
any female. ‘The language charged and proved in this case, 
was addressed to a female in the dwelling-honse of another, 
was coarse, menacing, and emphasized with gross profanity. 
If the same language had been used to a male, it would 
doubtless have been construed as insulting, and would bave 
tended to provoke a breach of the peace. Indeed, the de- 
fendant himself seems to have considered it insulting ; for he 
turned immediately to a gentleman present, and inquired if 
he ‘t-ok it up.”. Why make this inquiry, if there was no in- 
sult to be resen‘ed, or taken up? We would be loth to hold 
that language which would insult a man, would not be in- 
sulting to a female, because, by reason of her sex and gentler 
nature, she would not resent it with blows. 

There is a point, however, on the organization of the grand 
jury, which must cause a reversal of this case. To complete 
the namber of the grand jury up to fifteen, the statutory re- 
quisition, it became necessary for the presiding judge to 
order an additional number of persons to be summoned. In 
making the order, he fell into the error of directing them to 
be summoned from the bystanders.—Finley v. The State, 
61 Ala. 201; Cross v. The State, 63 Ala. 40. . 

The judgment of the Cireuit Court is reversed, and the 
cause remanded, that the Cireuit Court may quash the in- 
dictment. Let the defendant remain in custody, until dis- 
charged by due course of law. 
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Roberts v. The-State. 


Indictment for Murder. 


1. Grand jurors in Monroe and Wilcox, under special statute.—Under 
the special statute approved February 13th, 1879 (Session Acts 1878-9, 
p. 204), the number of persons required to be summoned as grand 
jurors, in Monroe and other counties therein named, was reduced to fif- 
teen; and the record in this case shows with sufficient certainty, as held 
at the last term, on a former appeal, that the grand jury was organized 
with twelve of the persons originally summoned, and three others from 
the six talesmen. 

2. Objection to venive, on account of disqualification of persons sum- 

moned as jurors.—When the sheriff summons disqualified persons as 
jurors on a special renire, this is no ground for quashing the renire, 
though the disqualification is good ground of challenge for cause; nor 
would a different rule prevail, if the disqualification was known to. the 
sheriff when he summoned them, weless the record shows that, without 
the disqualified persons, there was not a sutlicient number of good and 
lawful men, from whom an impartial jury might be chosen. 
5. Swimimons of less persons than named in venire.—If the order of the 
court, in a capital case, requires the sheriff to summon one hundred 
persons as special jurors (Code, § 4874), and he summons only _ninety- 
nine, this is good ground for quashing the ven/re; and though the error 
was caused by the repetition of one name, making the apparent number 
one hundred, this is not a ‘* mistake in the name of a person summoned 
asa juror,’’ which is declared to be ‘* not sufficient cause to quash the 
renire’’ (Sode, § 4876), but is a failure on the part of the sheriff to 
comply witha judicial order, which confers substantial rights on the 
defendant. 

4. Challenge of juror for cause; when inte Ppose d.—When a disqualified 
person is accepted as a juror, but his disqualification was not known at 
the time, or was concealed, without lack of diligence to discover it on 
the part of the objector. he may be challenged for cause at any time be- 
fore he is sworn; but the challenge comes too late after he has been 
sworn, unless the disqualification originated after he was sworn. 

5. Oath of petit jury.—In acriminal case, if the judgment entry re- 
cites, simply, that the jury ‘‘ was duly sworn,’’ or, ‘‘ was sworn accord- 
ing to law,’’ not setting out the oath, this is sufficient, and it is the safer 
practice to pursue. 

6. Objection to question and answer.—The refusal to allow a question 
to be asked, is nota reversible error, when the record does not show 
what was proposed to be proved by the answer, and the question is so 
general that the court can not see that the answer, if allowed, would 
have been relevant, material, or beneficial to the party asking the 
question. 

7. Declarations of party; admissibility of.—The declarations of the 
defendant, in exculpation of his conduct, are not competent evidence for 
him, unless they constitute a part of the res gesta. 

8. Evidence of deceased witness.—The testimony of a witness since 
deceased, taken on the preliminary examination of the defendant be- 
fore a magistrate, and by him committed to writing at the time, though 
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not signed by the witness, is competent evidence against the defendant 
on his trial, on proof of its correctness by the magistrate. 

9. Previous threats by deceased against defendant.—Previous threats 
made by the deceased, however violent, ‘‘will not, of themselves, excuse 
the killing, but there must have been some words, or overt act, at the 
time, clearly indicative of a present purpose to do the defendant some 
injury.”’ 


From the Cireuit Court of Monroe. 

Tried before the Hon. H. T. Tounmry. 

The indictment in this case charged, in a single count, that 
the defendant, Charles Roberts, “ unlawfully and with malice 
aforethought killed Danean Rankin, by shooting him with a 
gun; against the peace,” &c. On his first trial under this 
indictment, the defendant was convicted of murder in the 
first degree, and sentenced to imprisonment iu the peniten- 
tiary for life ; but the judgment was reversed by this court, 
on a bill of exceptions reserved by him, and the cause was 
remanded, as shown by the opinion delivered at the last term, 
ante, pp. 156-66. On the second trial, as the bill of exceptions 
in the present record shows, the defendant moved to quash 
the indictment, on account of defects in the organization of 
the grand jury; and, in support of this motion, read in evi- 
dence, from the reeords of the court, the minute-entries re- 
lating to the formation of the grand jury, in the same words 
as shown on the former trial ; and the State introduced as a 
witness the clerk of the court, who testified in explanation of 
said minute-entry as on the former trial—See the report of 
the case on the appeal at the last term (anfe, pp. 156-66), where 
the facts are stated at length. The defendant objected to the 
testimony of the clerk, and reserved an exception to its ad- 
mission ; and he also excepted to the overruling of his mo- 
tion to quash the indictment. 

Before eutering on the trial, the defendant moved to quash 
the special venire of jurors summoned for his trial, on these 
grounds: “Ist, that said venire is not a fair and impartial 
one; 2d, that near kin of the deceased were summoned on 
said venire; 3d, that four persons who, as jurors on the 
former trial, had tried the case, were summoned on said 
venire; 4th, that a witness in the case for the prosecution, 
and a member of the grand jury by which the indictment 
was found, were summoned on said venire; Sth, that one 
hundred persons, including the regular jurors for the week, 
are not contained in said venire, and were not served on this 
defendant, as required by the order of the court made ona 
previous day of this term, only ninety-nine names being con- 
tained in said venire and list.” In support of this motion, 
the defendant offered in evidence the venire, and the copy 


thereof which had been served on him; each of which pur- 
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ported to contain the names of one hundred persons, but 
really contained only ninety-nine, the name of R. W. Mosely 
being twice repeated ; and he also submitted his own affidavit, 
mentioning the names of the persons alleged to be incompe- 
tent to serve as jurors, specifying the cause of incompetency 
in each case, and averring that such incompetency was 
known to the sheriff when he summoued them. On the part 
of the State, an affidavit ot the sheriff was submitted, ex- 
plaining the repetition of Mosely’s name by inadvertence, he 
being a regular juror for the week, and also summoned as a 
special juror. ‘This was all the evidence before the court, 
on said motion to quash the vexdre; and thereupon the court 
overruled the motion, aud the defendant excepted.” 

“In the course of impanelling the jury,” as the bill of ex- 
ceptions further recites, “the name of one Seymore, one of 
said venire, was drawn from tie bat, and he was sworn to 
answer questions, touching his qualifications as a juror; and 
he answered, that he had not a fixed opinion against capital 
or penitentiary punishment, bat would not convict on cireum- 
stantial evidence unless it was very strong. The State waived 
any objection on that ground, and accepted said Seymore as 
a juror, and the defendant also accepted him ; and thereupon 
the clerk handed him the Bible, and he took it in his right 
hand, while the clerk repeated the oath to him; and after the 

ath had been repeated to him, and before he had kissed the 
book, said Seymore said, “ Yes, to the best of my ability, but I 
will not convict capitally,” and put down the book. There- 
upon, on behalf of the State, the solicitor asked said Sey- 
more what he meant by that; and Seymore replied, that he 
Was opposed to capital convictions, especially on circumstan- 
tial evidence ; and on further examination, both by the solici- 
tor and the defendant’s counsel, he said, that he would do the 
best he could. The State then challenged said Seymore for 
cause, peremptorily, and the court allowed the challenge, and 
ordered said Seymore to stand aside,” to which action and 
ruling of the court the defendant duly objected and excepted. 

“ Evidence before the jury tended to show that said Rankin, 
the deceased, was killed in July, 1879, on a Monday evening 
about five o'clock; that he was shot by the defendant, from 
the store of Slaughter & Rives, and through a window that 
was at the time shut down; that defendant was not seen by 
any one at the time, but the evidence tended to show that 
some time after the killing, said that ‘he did it—that he had 
made up his mind two or three (?) before to kill the deceased, 
and would have shot him before, but other persons were in 
the way, and he was afraid he might shoot them’; and he 
said that he was afraid of the deceased. The evidence 
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showed, also, that the deceased, when be was shot, was some 
fifteen or twenty steps from the store, and was going towards 
it; that he was in his shirt sleeves, was unarmed, and saying 
nothing at the time; that he had been in company with sev- 
eral persons, some fifty or sixty yards from the store, a few 
minutes before the killing, and told one Loughry, who was a 
maker or repairer of watches and clocks, that he wanted him 
to repair his clock, that it was over at the store of Slaughter 
& Rives, and he would go and get it; and that he immediately 
walked in the direction of the store, and was shot down as 
above stated. The evidence tended to show, also, that the 
deceased was calm and unexcited at the time; also, that for 
some months before the killing, and up to about one week 
before, the defendant had lived in the same house with the 
deceased and his wife, who had separated some few weeks 
before the killing; that on the day before the killing, and the 
Saturday before, the deceased had made some threats against 
the defendant, and seemed to be somewhat excited. Evi- 
dence before the jury tended to show, also, that the defendant 
was a watch-mender, and carried on his business in the back 
part of the store of Slaughter & Rives, and was iu charge of 
said store on that day; that the deceased had been to said 
store three or four times on the day of the killing; that a 
loaded gun was usually kept in the back part of the store ; 
and that the deceased, on one of the occasions when he came 
into the store on that day, inquired for kerosene oil,” and 
looked about the store, behind barrels &c., as if looking for 
kerosene or something else. In this connection, defendant 
asked Charles Slaughter, the clerk in the store of whom the 
inquiry was made by the deceased, “ Did you, or not, tell the 
defendant that you believed Rankin was looking for the 
gun?” The court sustained an objection to this question, 
and the defendant excepted. Said witness having stated that 
he saw Rankin, on the morning of the day on which the kill- 
ing occurred, coming towards the store with his sleeves rolled 
up, defendant asked him this question, “Did the defendant 
call your attention to the fact that Rankin was coming to- 
wards the store with his sleeves rolled up?” The court 
sustained an objection to this question, and the defendant 
excepted. 

‘It was shown in evidence also, by the testimony of one 
J. M. Slaughter, that said Rankin (deceased) told him, on 
the Saturday before the killing, that if defendant did not 
leave that neighborhood, and that damned quick, he would 
kill him ; that said Rankin, immediately afterwards, stepped 
to the back part of the store, where the defendant was, and 


he and defendant stepped out of the back door of the store, 
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and hada short conversation; that defendant then came 
back into the store, looking very pale, and with tears run- 
ning down his cheeks; aud that witness met him on his re- 
turn into the store, and he told witness what Rankin had 
said to him. Defendant then asked said witness this ques- 
tion, ‘State what the defendant told you, on his return into 
the store, Rankin had said to him. The State objected to 
this question, and the court sustained the objection ; to which 
the defendant excepted.” 

Said J. M. Slaughter further testified, that he went to 
Rankin on the Saturd: ay evening when these threats were 
made, and remonstrated with him “about m: tking such threats, 
“and told him that he ought to take it back, and ought to 
tell the defendant so; that Rankin replied, ‘he would be 
damned if he would, but that he (witness) might tell defend- 
ant he had withdrawa his a and would not hurt him; 
and that he (witness) then went to defendant, and told him 
that Rankin said he had withdrawn the threats and would 
not hurt him, and that he (witness) had never known him to 
tell a lie. It was further in evidence, by said witness, that 
defendant got a horse that Saturday evening, and rode away 
from the store, and did not return until the next day +i and 
the witness was then asked by defendant these questions : 
“Why did defendant leave the store that evening?” “State 
the cireumstances which caused the defendant to leave the 
store that evening?” “State the circumstances within your 
knowledge which led the defendant to leave the store that 
evening?” To each of these questions an objection was in- 
terposed by the State, and was sustained by the court; and 
to each of these rulings exceptions were reserved by the de- 
fendant. The witness was then asked to state “ under what 
circumstances did the defendant leave the store that even- 
ing ;” and answered, “ He left there because he was afraid of 
Rankin.” The court sustained an objection to this answer, 
and exeluded it; to which the defendant excepted. This 
witness having stated, on cross-examination by the State, 
that he informed defendant that Rankin had withdrawn his 
threats to kill him; he was asked by defendant, ‘* What did 
he, defendant, say in reply to this?” The court sustained 
an ‘obje ction to this question, and the defendant excepted. 
“Tt was in evidence, also, that Rankin had gone to his store, 
which was shut up, two or more times on the day of the 
killing. The defendant asked a witness, what business said 
Rankin had been engaged in; to which question the court 
sust: tined an objection by the State, and the defendant ex- 
cepted.” 

“The State offered in evidence the deposition of one J. T. 
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Locklin, taken on the preliminary examination of the defend- 
ant before a magistrate ; and the magistrate before whom it 
was taken, being introduced as a witness, testified, that said 
Locklin was sworn as a witness on said examination, and ex- 
amined in the presence of the defendant, and testified as 
stated in said deposition; that said deposition was taken 
down under his direction, in the words of the witness, and 
that said Locklin was dead. Said deposition was not signed 
by said Locklin, and the defendant objected to said deposi- 
tion going before the jury as evidence, because it was not 
signed by said Locklin; which objection the court overruled, 
and permitted said deposition to go before the jury as evi- 
dence ; to which the defendant excepted.” 

“The court charged the jury, among other things, that 
previous threats made by the deceased, howsoever violent, 
will not, of themselves, excuse the killing, but there must 
have been some words, or overt act, at the time, clearly indi- 
cative of a present purpose to do the defendant some injury. 
To this charge the defendant excepted.” 


S. J. Cumaine, for appellant.—l. The motion to quash 
the venire should have been sustained. In summoning a 
special venire, in a capital case, the sheriff discharges a com- 
mon-law duty, and his acts are subject to all common-law 
objections and exceptions.. At common law, the power of 
selection was confided almost wholly to the sheriff, and there 
was no proceeding similar to what is now known as the 
making of the jury list. A motion to quash the venire, un- 
der modern practice, is equivalent to a challenge to the array 
at common law; and it includes both the principal cause of 
challenge to the array, and challenge to the favor. The de- 
fendant’s affidavit, which is uncontradicted, except by the 
counter affidavit of the sheriff as to the juror Mosely, shows 
that the sheriff, willfully and intentionally, summoned as 
jurors persons who were not only incompetent, but were 
ana by him to be disqualified—near kinsmen of the de- 
ceased, witnesses for the prosecution, jurors who had tried 
the case before, and one of the grand jurors by whom the 
indictment was found. This was good ground of challenge 
to the array at common law, and is good cause for quashing 
the venire.—Co. Litt. vol. 1, book 2, see. 234, p. 154. An- 
other fatal defect in the venire, for which it ought to have 
been quashed on motion, was that, while the order of the 
court required one hundred persons to be summoned, only 
ninety-nine were in fact summoned, and included in the list 


served on the defendant. This was matter of substance, 
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and the objection was properly taken. In support of the 
motion to quash, the following authorities are relied on: 
2 Bla. Com. 359-60; 1 Chitty’s Crim. Law, See 40; Prince 
v. State, 2 Stew. & P. 262 ; Parsons v. State, 22 Ala. 50; Gray 
v. State, 55 Ala. 86; Bell v. State, 59 Ala. 55; Nutt v. State, 
63 Ala. 108. 

2. The court erred in permitting the juror Seymore to be 
challenged. He had answered, when examined on his voir 
dire, “that he would not convict on circumstantial evidence, 
unless it was very strong.” If this showed good ground of 
challenge by the State, ‘the objection was waived by accept- 
ing him ; and having been also accepted by the defendant, 
and sworn, he could not be afterwards challenged.—Co. Litt. 
158 a; 2 Hawk. P. C. 568; Hilliams v. State, 3 Stew. 454; 
State v. Moore, 2 Ala. 215; "Stalls v. State, 28 Ala. 25; Mur- 
phy v. State, 87 Ala. 142; Lyman v. State, 45 Ala. 72; Mur- 
ray & Bell v. State, 48 Ala. 675; Smith v. Smith, 55 Ala. 1; 
Spigener v. State, 62 Ala. | 383 ; Rush v. State, 61 Ala. 90. 

3. The oath administered to the jury, as set out in the 
record, is not a substantial compliance with the require- 
ments of the statute.—Jitchell v. State, 58 Ala., where all 
the cases are cited. 

4. The exceptions reserved to rulings on evidence, and to 
the general charge of the court, are submitted on the facts 
shown by the record, and the law applicable to the case. 


H. C. Tompxrss, Attorney-General, for the State-—The 
question raised by the record, as to the organization of the 
grand jury, was decided adversely to the appellant on his 
former appeal.— Roberts v. Stafe, at the last term. The mo- 
tion to quash the venire, because incompetent jurors were 
summoned on it, was pr operly overruled, on the authority of 
Gray v. State, 55 Ala. 86; Commander v. State, 60 Ala. 1. 
The second ground of objection, based on the repetition of 
one name, was equally untenable.—Code, §$ 4876; Floyd v. 
State, 55 Ala. 61; Rash v. State, 61 Ala. 89. The ‘challenge 
of Seymore as a juror, under the facts stated in the bill of 
exceptions, was properly allowed.—S mith v. State, 55 Ala. 1; 
Sparks v. State, 59 Ala. 82; — v. State, supra ; 2 Hawk. 
P. C. 568, 571; 5 Bacon’s Abr. 365, (11); Bristow v. Common- 
wealth, 15 Gratt. 634; 12 Gratt. 689. The testimony of Lock- 
lin, on the preliminary examination, was properly received. 
1 Phil. Ev. 369; Davis v. State, 17 Ala. 354; Tharp v. State, 
15 Ala. 749; Warler v. State, 67 Ala. 55; Horton v. State, 
53 Ala. The charge of the court, as to the previous 
~~ ats, was correct. “Wharton's Crim. Ev. $$ 84, 757; Meyer 

State, 33 Texas, 525; Evans v. State, 44 Miss. 762; New- 
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comb v. State, 37 Miss. 383; Curroll v. State, 23 Ala. 28; 
Hughey v. State, 47 Ala. 97. 


SOMERVILLE, J.—The objections raised to the organi- 
zation of the grand jury in this case were considered, when 
the case was last bere by appeal, at the December term, 
1880. We are satisfied, without farther discussion, that the 
conclusion then reached by us was correct, and that these 
objections were not well taken. —2oberts v. State, at the last 
term ; Acts 1878-9, p. 204. 

The fact that the sheriff summoned on the special venire 
incompetent jurors who were disqualified to act, for any rea- 
son, statutory or otherwise, was no ground for quashiug the 
venire. Such disqualifications would only furnish grounds 
upon which to challenge for eause.—Gray v. State, 55 Ala. 
86. Nor would the rule be otherwise, even if such disqual- 
ification was known to the sheriff at the time he summoned 
them, unless it appears from the record that, without them, 
there was not a suflicient number of good and lawful men, 
from whom an impartial jury could be selected.— Commander 
v. State, 60 Ala. 1. 

The motion to quash the venire should, however, have been 
sustained, very clearly, upon another ground specified in the 
record. The list of special jurors, ordered by the court to 
be summoned, contained the names of only ninety-nine, in- 
stead of one hundred persons, the name of the same person 
appearing éwice in the list. The prisoner was on trial for a 
capital felony, and in actual confinement. He was, there- 
fore, entitled, as matterof right, to the benefit of those stat- 
utory provisions which are designed as safeguards to the se- 
curity of a fair and impartial jury trial, such as the consti- 
tution intends to guarantee. ‘The statute is mandatory, that 
in the trial of capital offenses, “the court must make an 
order, commanding the sheriff to sammon not /ess than fifty 
nor more than one hundred persons, including those summoned 
on the regular juries of the week, or term when the term 
does not exceed one week.”’—Code 1876, § 4874. This or- 
der was made by the court, and the number was fixed 
at one hundred, as a proper number of persons to 
constitute the special venive in this case. So long as this 
order remained unrevoked, the prisoner had the lawful right 
to insist that the venire should be constituted in accordance 
with such judicial direction. To have summoned ninely-nine 
persons, was just as much a violation of this order, as to 
have summoned /fi//y-nine, the difference being in degree only, 
aud not in the matter of spirit or substance. So, likewise, 
me statute is mandatory, and not directory merely, that in 
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such cases, “ a copy of the indictment, and a list of the jurors 
summoned for his trial, including the regular jury, must be de- 
livered to him {the prisoner} at least one entire day before 
the day appoiuted for his trial.’—Code 1876, § 4872. This 
list should have been one constituted in accordance with the 
mandate of the court. It should have contained the names 
of one hundred persons, and not of any less number. This 
was very important to the prisoner, as affording him “ the 
opportunity of ascertaining whether causes for challenge ex- 
isted ; and, also, for the purpose of enal ling him to exercise, 
understandingly, the privileges conferred upon him as to 
peremptory challenges. *__ Pursons v. The State, 22 Ala. 50. 
The above statutes have jbeen construed by this court not to 
be directory merely, but as conferring benefits which are 
matters of right; and a failure to comply with them, if not 
waived by the defendant iu the court below, constitutes such 
error as to authorize the reversal of 4 judgment of convic- 
tion on appeal to this court.— ]Villiams v. State, 48 Ala. 85 ; 
Nutt v. State, 62 Ala. 180; Bell v. State, 59 Ala. 55; Parsons 

Stale, supra. 

The above defect is not cured by the influence of section 
4876 of the Code, which provides that “ a mistake in the name 
of any person summoned as a juror for the trial of a capital 
offense, either in the venire, or in the list of jurors delivered 
to the defendant, is not sufticient cause to quash the venire, 
or to delay or continue the trial, unless the court, in its dis- 
cretion, is of opinion that the ends of justice so require.” 
When there is a mere mis/uie in the name, by reason of er- 
roneous orthography, or otherwise, the names of such per- 
sous may be discarded, and others summoned to supply their 
places. But the error in this case is not a mere mistake in 
the name of one summoned as a juror; it is a failure of the 
sheriff to comply with a judicial order ig for the organiza- 
tion of a legal jury.—- Hall v. State, 51 Ala. 9; Floyd v. State, 

55 Ala. 61; Push v. Slate, 61 Ala. 89. 

Our conclusion is, that the court erred in not sustaining 
the motion to quash, so as to have ordered a venire de novo. 

We think the rule is settled bv the decisions of this court, 
as well as by the principles of criminal procedure at com- 
mon law, being applicable alike to misdemeanors and felo- 
nies, that, where a juror is disqualified to serve, and such dis- 
qualification was not known at the time of his acceptance, or 
was concealed, without lack of diligence to discover it on the 
part of the objector, he may be challenged for cause at any 
time before he is sworn. There was, for this reason, no er- 
ror in permitting the State’s solicitor to challenge Seymore, 
as his disqualification was not disclosed on his voir dire, but 
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only while in the act of taking the required oath. The qual- 
ification attempted to be affixed to the oath was tantamount 
toa refusal to take it. Hence, he had not been sworn when 
challenged.—1 Bish. Cr. Proce. § 932; Slate v. Croome, 10 
Iowa, 308; Sinith v. State, 55 Ala. 1; Sparks v. State, 59 
Ala. 82; Spigener’s case, 62 Ala. 383, 387. The rule is dif- 
ferent, however, after a juror has not only been accepted, but 
has been sworn (Rash v. State, 61 Ala. 90); unless he has 
been excused or challenged by consent, or the cause be one 
that has originated since he was sworn.—Hawkins P. C. 
568. 

The oath administered to the jury in this case was, “to 
well and truly try the issue joined between the State and 
the prisoner.” It is insisted that this was not a substantial 
compliance with the statute, because it omits the sentence, 
“and a true verdict render according to the evidence, so help 
you God.”-—Code, § 4765. It is unuecessary to decide thie 
point, which, in effect, is differently decided in the case of 
Edwards v. State, 49 Ala. 334, and that of Gardner v. State, 
48 Ala. 263. The conflicting authorities are sought to be 
reconciled in Mitchell’s case, 58 Ala. 417, where the true con- 
struction of the statute is probably stated by Mr. Justice 
MannixG. We dismiss this particular subject, with the ob- 
servation, that it is sufficient, if the entry shows, simply, 
that the jury was “duly sworn,” or was “ sworn according to 
law ;” and this is the safer practice, as being more likely to 
avoid a technical error, the commission of which has broug|t 
to this court a multiplicity of cases, and has thereby greatly 
delayed the speedy administration of justice.— Witchell’s case, 
supra. 

We can not see that the court erred, in excluding the 
question propounded at the instance of the accused, asking 
“what business Rankin” [the deceased] ‘had been engaged 
in?” The question was not answered, nor was it stated what 
was proposed to be proved in response to it. It was too 
general, moreover, to authorize us to infer that the answer, 
if allowed to be made, would have been either relevant, ma- 
terial, or beneficial to the defendant.—Stewart v. State, 
63 Ala. 199; Man. Co. v. Gibson, 62 Ala. 369; Hirschfelder 
v. Mitchell, 54 Ala. 419; Burns v. State, 49 Ala. 371. 

There was no error in the other rulings of the court on 
the evidence. The questions proposed to the witness Slaugh- 
ter were either leading, or sought to elicit mere opinions of 
the witness ; or else to introduce the defendant’s own declar- 
ations, in exculpation of his conduct, which could not be 
done, unless they constituted a part of the res geste.—Bil- 
lingslea’s case, at present term; Stewart v. State, 63 Ala. 199; 


VoL. LXVIII. 

















1881.] OF ALABAMA. 525 


{Sullivan v. The State.) 


Burns’ case, 49 Ala. 370; Wharton’s Cr. Ev. § 457; Gassen- 
heimer’s case, 52 Ala. 314. 

The testimony of the deceased witness, Locklin, taken on 
the preliminary investigation before the magistrate, was. 
clearly admissible on the trial in the Cireuit Court. 1t was 
reduced to writing at the time the witness deposed, and, 
though not signed by him, was proved by the magistrate 
himself to have been correctly taken, under the direction of 
the witness, and in his words. Locklin being dead, it was 
competent to introduce any witness who heard his state- 
ments before the committing magistrate, for the purpose of 
proving them.—Wharton’s Cr. Ev. 227; Horton. v. State, 
53 Ala. 489; Marler v. Sta‘e, at the last term; Davis v. State, 
17 Ala. 354. 

The charge given by the court was a correct exposition of 
the law.—Voberts v. State, at the last term; Whart. Cr. Ev. 
§ 757. 

For the refusal of the court to sustain the motion, made 
by the prisoner, to quash the venire, as above stated, the 
judgme nt of conviction in this cause must be reversed, which 
is accordingly hereby done, and the cause is remanded for 
further proceedings. The prisoner will, in the meanwhile, 
be retained in custody, until discharged by due course of 
law. 


Sullivan v. The State. 
Prosecution for Carrying Concealed Weapons. 


1. Proseeution in County Court; probable cause for apfidavit.—When a 
prosecution for a misdemeanor is commenced in a County Court having 
concurrent jurisdiction with the Circuit Court, by an atlidavit which con- 
forms to the requisitions of the statute (Code, § 4702), no‘inquiry can be 
made, on the trial, into the good faith of the person who made the afli- 
davit, or the sutlicieney of the facts within his knowledge to constitute 
reasonable cause, or to generate a reasonable belief of the defendant’s 
guilt; the prosecution having been regularly commenced, the only issue 
Is as to the guilt or innocence of the defendant. 

2. Sane ; election by State.—Such prosecution involves but one charge 
or offense, and the same rule applies as to an election that applies in 
other cases; but the prosecuting officer is not bound to first introduce as 
a witness the person who made the affidavit, and elect to proceed for the 
particular offense as to which he testifies; nor can the defendant eom- 
pel him to make that election, and exclude the testimony of the witness 
first offered, because the person who made the aflidavit by which the 
prosecution was commenced, and who was afterwards introduced as a 
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witness, was ignorant of the particular offense to which the first witness 
testified. 

3. Carrying concealed weapons; charge on irrelevant evidence.—The 
prosecutor who made the atlidavit charging the defendant with the 
offense of carrying concealed weapons, being asked why he made it, 
ereplied, that, a short time previously, while his employer had gone to 
Tennessee, leaving him to take charge of the horses, the defendant ** rode 
one of his horses nearly down, and then turned him loose,’’ and his 
employer having found it out on his return, ‘defendant said either I 
or——told him, and that when he found out which it was, he would fix 
the one who told it, and would leave, and carry his pistol with him.’’ 
Held, that this evidence had no bearing on the guilt or innocence of the 
defendant, and that the court erred in refusing to so instruct the jury at 
the defendant’s request. 


From the County Court of Madison. 

Tried before the Hon. Wiiu1am Ricuarpsoy. 

The prosecution in this case was commenced by an affidavit, 
made by one Frank Robinson, to the effect “that he has pro- 
bable cause for believing, and does believe, that Ned Sulli- 
van, before the filing of this complaint, carried a pistol con- 
cealed about his person;”’ and a writ of arrest thereupon 
issued by the judge of said County Court, before whom the 
affidavit was made, commanding the arrest of the defendant 
“to answer the State of Alabama of a charge of carrying a 
concealed pistol, preferred by Frank Robinson.” When the 
case was called for trial in the County Court, the defendant 
pleaded not guilty, and demanded a trial by jury; and the 
jury having returned a verdict of guilty, assessing a fine of 
$50 and costs, the court rendered judgment thereon, sentenc- 
ing the defendant to hard labor for the county “for twenty 
days for the offense committed,” and an additional term of 
eight months for the costs, which were certified to be $85.10. 

On the trial, a bill of exceptions was reserved by the defend- 
ant, in which the facts are thus stated: “Jeff Garner, col- 
ored, a witness for the State, testified that, within twelve 
months before the filing of the affidavit against the defend- 
ant in this case, he went to the mountain near Newman Jones’, 
in this county, to cut wood, and the defendant and one Sheiby 
Garner went with him; that no one else was present; that 
the defendant carried with him a pistol in his boot, with his 
trousers pulled down over it so that it was concealed ; that 
the defendant took the pistol out when they got to the moun- 
tain, and fired it at a tree, and then laid it down by a log. 
Witness said he knew Frank Robinson, who made the affida- 
vit in this case, and lived with him, but never told him about 
the carrying of the pistol on the mountain that day ; also, 
that he and Frank Robinson came to town together in a 
wagon to day (the day of the trial), aud he told Frank, ‘1 am 


summoned to tell the truth in the case, and I shall tell it; 
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and that Frank said, ‘Tell the truth, that is right.” Frank 
Robinson, colored, was then examined as a witness by the 
State, and thus testified: ‘In January and February before 
the making of the affidavit, I frequently saw the defendant 
carrying a pistol on Newman Jones’ place. He carried it con- 
cealed under his coat, and it could only be seen when he drew 
it out, or when he raised up his coat. I was not on the moun- 
tain with Jeff Garner, Shelby Garner and the defendant, and 
I know nothing about the carrying of the pistol on that ocea- 
sion. On cross-examination he said: ‘I made the affidavit 
in this case. It refers to the time when I saw him earrying 
the pistol on Mr. Newman Jones’ place. I did not make the 
affidavit to charge him with carrying the coneealed pistol on 
the mountain. I do not accuse him, inthe affidavit, of earry- 
ing the pisto! on the mountain. I was not there, and I do 
not know anytl ing about that. The defendant moved the 
court, at this point, to exclude the evidence of Jeff Garner 
tending to show that the defendant had earried a pistol con- 
cealed on the mountain, and to confine the prosecution to the 
charge as explained and located in the testimony of said 
Frank Robinson. The court overruled this motion, and 
declined to exclude said evidence of Jeff Garner: to which 
the defendant excepted. The court declined and refused, 
also, to confine the State to evidence of the charge as explained 
and located in the testimony of said Frank Robinson, and the 
defendant excepted. The defendant then moved the court to 
exclude the evidence of said Robinson about the carrying of 
the pistol on the Newman Jones place, and the court granted 
this motion. Said Robinson further testified, on cross-ex- 
amivation: ‘I came to town to-day with Jeff Garner. He 
did not say a word to me about this case, and I did not men- 
tion it to him. We were in the wagon together, and came to 
town in the same wagon. Iam friendly with defendant. We 
visited each other. He ate at my table, and I ate at his.: 
The defendant then asked the witness, ‘ Why did vou make 
the affidavit against defendant ?” He answered, ‘ When Mr. 
Newman Jones went to Tennessee’—The defendant’s counsel 
said, ‘I do not desire to eall out anything about Mr. Jones’ 
trip to Tennessee.’ The solicitor insisted on the witness 
being allowed to answer in full, while the defendant objected 
to his answering further about the trip to Tennessee ; but the 
court overruled the defendant's objection, and he excepted. 
The witness proceeded thus: ‘When Mr. Jones went to Ten- 
nessee, he left me to watch his horses. While he was gone, 
the defendant rode Mr. Jones’ horse nearly down, and then 
turned him loose. Mr. Jones found it out. Defendant said, 
that either I or——told him, and that when he found out who 
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it was, he would fix the one that told it, and leave, and would 
carry Lula with him; that by Zula he meant his pistol; and 
that he (witness) made the affidavit because of this threat, 
after consulting Mr. Davis, who was acting as the assistant 
solicitor. During this recital, the defendant repeatedly 
objected to it; but the solicitor insisted that it should be 
heard, as the defendant's question elicited it; the court allowed 
it to go to the jury, and the defendant excepted. The State 
here closed, and the defendant announced that he would offer 
no testimony. The assistant solicitor began his address to 
the jury, and, after speaking a few sentences, asked leave to 
examine Mr. Newman Jones, to prove the venue. Thedefend- 
ant objected, but the court overruled the objection, and 
allowed said Jones to testify that he lived in Madison county, 
fifteen or eighteen miles from the county line, and that the 
mountain referred to by Jeff Garner was abouta half mile from 
his residence; to which ruling of the court the defendant 
excepted. This was all the evidence in the case. After the 
court had charged the jury, the defendant asked the follow- 
ing charge: ‘The evidence of the witness Robinson, that 
defendant rode Mr. Jones’ horse nearly down, and then 
turned him loose, has no proper bearing on the defendant’s 
guilt or innocence, and the jury should not give any weight to 
it.” The court refused to give this charge, and the defendant 
excepted to its refusal.” 


Waker & SHELBY, for the appellant. 
H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—The County Court of Madison county, 
by statute, is invested with jurisdiction, co-extensive and cou- 
current with that of the Cireuit Court, of all misdemeanors 
committed within the county.—Acts of 1876-7, p. 149; Caw- 
thorn v. State, 63 Ala. 157. The mode of preferring, before 
the court, a charge or accusation of misdemeanor, is pre- 
scribed by the Code, section 4702. The affidavit in writing 
of a person, stating that he has probable cause for believing, 
and does believe, that a designated misdemeanor has been 
committed by a named person, is the charge or accusation. 
Tibat charge or accusation being preferred, a warrant of arrest 
issues ; and on the day appointed, a trial is had. The trial 
is of the guilt or innocence of the particular offense of the 
party charged. It is not, and can not be converted into, a 
trial of the good faith of the person making the affidavit. 
Nor can any inquiry be made, whether the facts in his knowl- 
edge, or on which he based his belief, constituted probable 

Vou. LXVIII. 
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cause, or were sufficient.to generate a reasonable belief of the 
guilt of the accused. It is not for such inquiries, or for their 
determination, the court sits.—Sale v. The State, at present 
term. Nor is there, if it should appear that the affiant 
made the affidavit on facts within his own knowledge, an elec- 
tion by the State to proceed for a conviction on such facts. 

The accusation, like an-indictment, includes and involves 
but one offense. That it does include and involve one offense, 
as fully and completely as would an indictment found by a 
grand jury, returned into the Circuit Court, is equally true. 
As a general rule, the State can offer evidence of but one 
offense to support the accusation. If evidence of more than 
one is offered, the defendant may compel the State to elect 
the one or the other, as the single offense for which he is to 
be prosecuted. Or, if the State gives evidence, identifying or 
individualizing a particular act or acts as constituting the 
offense, an election is made, which can not be retracted sub- 
sequently, and other distinct act or acts proved.—Smith v. 
State, 52 Ala. 384. The election can be made by, or forced on 
the State, only upon the trial of the cause. It is not made, 
and can not be compelled, at any other time ; and can only be 
made, or compelled, under the circumstances stated. The 
election made by the State, and the only election made before 
the trial, was to prosecute the accused for the carrying of con- 
cealed weapons. There was no election to prosecute him 
only on the evidence of Robinson, who made the accusation, 
and there was no right in the accused to compel such an elec- 
tion— in other words, to elect himself, for the State, the act 
or acts for which he should be prosecuted ; for to this com- 
plexion comes at last the objection made in the County Court, 
and it was properly overruled. . 

The charge requested by the appellant ought to have been 
given. The evidence referred to had no bearing on the guilt 
or innocence of the accusel, and there was propriety in so 
instructing the jury, that they might be careful not to weigh 
it against him. 

Let the judgment be reversed, and the cause remanded ; 
the defendant will remain in custody, until discharged by due 
course of law. 


84) 
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Sale v. The State. 
Prosecution for Exhibiting Gaming Tables. 


1. Institution of prosecution by affidavit or procurement of solicitor. 
Although the solicitor is forbidden by statute ‘‘to commence a prosecution 
by his own affidavit,’’? except in certain specified cases (Code, § 779), 
yet a prosecution will not be dismissed, as being brought in violation of 
the statute, because the aflidavit was made by @ person who was at the 
time in jail on a criminal charge, and whose name was subscribed to it 
by mark. attested by the assistant solicitor. 

2. For what offenses prosecutions nay be commenced by affidavit for war- 
rant of arrest —Section 4702 of the Code, setting out the substance of an 
affidavit for a warrant of arrest, to be issued by a justice of the peace or 
county judge, although it uses the words, ‘* an offense has been com- 
mitted against the person or property of A. B.,”’ &c., is not eontined to 
misdemeanors against the person or against property. 

3. Complaint, and warrant of arrest.—Sections 4647-50 of the Code, 
which have been of force, without material alteration, since the adop- 
tion of the Code of 1852, apply only to preliminary proceedings before 
committing magistrates, and not to criminal prosecutions before the 
County Courts, or a justice of the peace, under the jurisdiction since 
conferred. 

4. Objection to competency of presiding julye.—An objection to the 
competency of the presiding judge, in a criminal prosecution before the 
County Court, “if available anywhere, is no ground for reversing the 
judgment.’’ 

5. Drawing jurors for County Court.--The act regulating the trial of 
misdemeanors in the County Court of Madison (Sess. Acts 1878-9, p. 
279) directs, when a trial by jury is demanded, ‘‘ the court shall order 
the sheriff to summon, instanter, twenty-four householders or freehold- 
ers of the county, from whoma jury shall be impanelled ; provided, the 
judge of said court shall, whenever in his judgment the business of the 
court demands it at any time, twenty days before each or either of the 
regular terms of said court, make a written order on the minutes of the 
court, to the sheriff of the county, directing him to prepare a list of the 
householders and freeholders of the county, from which list must be 
selected, in the same manner as now provided by law for the selection 
of jurors for the Circuit Court, the names of twenty-four persons to dis- 
charge the duties of petit jurors for the next ensuing term of the court.’’ 
Held, that these provisions are merely directory; and further, that 
‘** it is not necessary, when there is a list of the qualified jurors of the 
county already prepared, that the sheriff should procure and furnish a 
new list whenever and as often as there is an order to draw twenty-four 
jurors for a term of the court ”’ 


From the County Court of Madison. 

Tried before the Hon. Witt1am Ricwarpson. 

The prosecution in this case was commenced by an affida- 
vit made by Dixie White, before the presiding judge of said 


court, stating “that he has reasons for believing, and does 
Vou. Lxvitt 
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believe, that M. 8S. Sale, before the filing of this complaint, 
kept or exhibited a gaming-table for gaming, or was inter- 
ested or concerned in the keeping or exhibition thereof ;” 
which affidavit was subscribed by said Dixie by making his 
mark, attested by Nich. Davis, and a warrant of arrest was 
thereupon issued by the judge. On the trial, as the bill of 
exceptions shows, or when the case was called for trial, the 
defendant moved the court to quash the proceedings, and to 
dismiss the prosecution, on several distinct grounds. The first 
ground was, that the presiding judge, not having subscribed 
and filed his official oath as required by law, was incompe- 
tent to preside, and had no authority to try the case. An- 
other ground was, “ that the complaint and proceedings are 
not based on probable cause, supported by oath or affirma- 
tiou, as required by law, and said complaint should have 
been made in accordance with the provisions of section 4702 
of the Code.” Another ground was, that Dixie White, by 
whom the affitavit purported to have been made, had been sev- 
eral timesconvicted of larcenyin the mayor’s court of Hunts- 
ville, and was under indictment for barglary, and was inca- 
pacitated to make an affidavit on which to institute a crimi- 
nal prosecution. Another ground was, that the institution of 
the prosecution was in violation ot the policy and meaning 
of the statutory provisions (Code, $$ 779, 4146) which forbid 
a solicitor to commence a criminal prosecution on his own 
affidavit, except in certain specified cases ; “ and in support 
of this motion, and as a part thereof, defendant avers, that 
he is informed and believes, and upon information and belief 
states the fact to be, that while said affidavit purports to 
have been made by Dixie White, it was really made at the 
instance, request and procurement of the solicitor, or his re- 
cognized assistant or deputy, Nicholas Davis ; and the affi- 
davit was thus procured to be made by said Dixie, to avoid 
the technical and literal | words] of said sections of the Code. 
Said Dixie White, when he made said affidavit, did not know 
this defendant. When defendant first came to this town, 
and from that time continuously up to the making of said 
affidavit, said Dixie White was imprisoned in jail on a charge 
of burglary, and could not have seen or known this defend- 
ant, and never did see or know him; and in making said 
affidavit, he did it alone on the solicitation of said solicitor, 
or his deputy, and from no knowledge or information on his 
part of this defendant’s having committed the offense with 
which he is charged in said affidavit ; and said affidavit, while 
it purports to be the affidavit of said Dixie White, is virtu- 
ally the affidavit of the solicitor or his deputy.” The court 
overruled each of these motions, and the defendant duly ex- 
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cepted. He also filed a plea in abatement, setting up the 
same facts as to the manner in which the affidavit was pro- 
cured ; and the court sustained a demurrer to the plea. 

Before entering on the trial, the defendant moved the 
court to quash the venire of petit jurors summoned for that 
term of the court ; and the sheriff, being examined as a wit- 
ness in support of this motion, “ testified that the jurors em- 
braced in the present panel were drawn from the box which 
had been prepared and used to draw jurors from for the spe- 
cial term of the Cirenit Court ; that jurors had already been 
drawn from the box for the said special term of said Circuit 
Court, being about one hundred and sixty-two names which 
had thus been withdrawn ; that he did not prepare any list 
of householders and freeholders, as directed in the order 
made by the judge before the present term of the court ; 
that but one list of householders had been made by him, and 
that was made for the County Court in October, 1880, ac- 
cording to the order of the county judge. Said witness tes- 
tified, also, on cross-examination, that in October, 1880, by 
order of the county judge, he prepared and presented to said 
judge a full, true and complete list of all the freeholders and 
householders of the county, who were qualified to serve as 
jurors ; that in December, 1880. in the presence of the judge 
of probate and the clerk of the Cireuit Court, he drew out, 
in the manner prescribed by law, one hundred and twenty 
names as jurors, grand and petit, for said special court held 
in December, 1880; that in February, 1881, by the order of 
said judge, and in the manner prescribed by law, he drew 
from said list twenty-four names as jurors for said February 
term of said County Court, and in like manner in April, for 
the May term of said court, twenty-four more, making in all 
one hundred and sixty-two (?) names of persons drawn from 
said list ; that when ordered by the judge to prepare a list 
of householders and freeholders, from which jurors were to 
be drawn for the present term of said court, he presented to 
the judge the said list which had been made out in October, 
1880, as stated ; that he (witness) adopted said list as a true 
and correct list of the householders and freeholders of the 
county, and that it did constitute a full, true and complete 
list of all the householders and freeholders of the county, who 
were liable and qualified to serve as jurors at the present 
term of the court.” On this evidence, the court overruled 
the motion to quash the venire, and the defendant ex- 
cepted. 

The rulings above stated, with others which require no 


special notice, are now assigned as error. 
Vou. LXvumt. 
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O. R. Hunpiey, DanieL CoLeman, Pav S. Jones, MILTON 
Humes, and L. W. Day, for appellant. 


H. C. Tompkins, Attorney-General, for the State. 
STONE, J.—Motion was made in the County Court to 


quash the affidavit and warrant of arrest, on two grounds: 
First, under section 779 of the Code of 1876, which provides 
that “it shall not be lawful for a solicitor to commence a 
prosecution by his own affidavit,” with certain exceptions 
which do not affect this case. It is a suflicient answer to 
this objectior, that the present prosecution was not com- 
menced by the attidavit of the solicitor, nor even by that of 
his assistant. 

Second: It is urged that the affidavit is insufficient in sub- 
stance to support the warrant that was issued. The precise 
point of this objection is, that inasmuch as the charge in this 
case (the exhibition of a gaming-table) is not an offense to 
person or property, the allidavit prescribed by section 4702 
of the Code of 1876 did not justify the warrant; that to au- 
thorize a warrant for the offense here charged, the complaint 
must conform to section 1647 to 4650 of the Code of 1876. 
Looking into the history of our legislation on this subject, 
we find the four sections above referred to were first made 
statute law of this State in the Code of 1852. Sections 
3377, 3379, 3380, 33581, are, in substance, the same as sec- 
tions 4647 to 4650 of the present Code. They became part 
of Stone & Sbhepherd’s Penal Code of 1866, as sections 428 
to 431, inclusive ; and were incorporated, without alteration, 
as sections 3977 to 398U in the Code of 1867. Thence they 
were transferred to the Code of 1876. These sections were 
adopted when we had no County Courts of criminal jurisdic- 
tion, and when justices of the peace had no authority to 
finally try any person charged with a misdemeanor. ‘They 
relate to “ preliminary proceedings,” as is shown in all the 
Codes.—Stone & Shepherd’s Code, chap. 5, art. 1; Code of 
1867, same chapter and article ; Code of 1876, chap. 4, art. 
1. The sections referred to above, as will be shown by their 
language, were intended as a guide in proceedings before a 
committing magistrate. They were not, at the time of their 
enactment, and could not be intended as a guide iv the trial 
of misdemeanors before a justice of the peace, or before the 
County Courts ; for, atthat time, neither justices of the peace 
nor County Court had such jurisdiction. The County Court, 
as a court of criminal jurisdiction, was created by Stone & 
Shepherd’s Code, and by the same Code justices of the peace 
were clothed with certain limited criminal jurisdiction. ‘That. 
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Code was adopted February 23d, 1866. If that Code had 
been silent as to the manner of instituting proceedings be- 
fore these courts of inferior jurisdiction, possibly the sec- 
tions referred to above—4647 to 4650—would govern. But 
it was not silent. It not only created these courts of limited 
criminal jurisdiction, but it declared in what manner the 
jurisdiction could be brought into exercise. Chapter 7 of 
that Code, begiuning with section 482, is devoted to “ Pro- 
ceedings in the County Court.” It was made part of the Code 
of 1867, chap. 7, beginning with section 4032, and copied in- 
to the Code of 1876 as chap. 6, beginning with section 4702. 
The language of this provision has undergone no change 
since its first enactment. Section 473 Stone & Shepherd’s 
Code, 4032 Code of 1867, 4702 Code of 1876, gives the sub- 
stance of an affidavit to procure a warrant of arrest. Its 
language is: ‘A party aggrieved, or desiring to bring a 
charge of misdemeanor before the County Court, may apply 
to the judge thereof, or to some justice of the peace of the 
county, for a warrant of arrest ; and upon making aflidavit in 
writing, that he has probable cause for believing, and does 
believe, that an offense [designating the misdemeanor by 
name, or by some other phrase which, in common parlance, 
designates it] has been committed in said county by ©. D. 
[naming the offender], on the person [or property, as the case 
may be] of A. B. [naming the person injured], then the judge 
of said court, or justice of the peace, shall issue his warrant 
of arrest.” The next section furnishes a form for the war- 
rant of arrest. ‘The County Courts have original jurisdic- 
tion, concurrent with the Circuit and City Courts, of all mis- 
demeanors committed in their respective counties.”—Stove 
& Shepherd’s Code, § 383 ; Rev. Code, § 3931 ; Code of 1876, 
§ 718. Now, section 718 of the Code of 1876 clothes the 
County Courts with jurisdiction of all misdemeanors, and 
section 4702 prescribes the constituents of the requisite afii- 
davit “to bring a charge of misdemeanor before the County 
Court.” We should do great violence to this language, if 
we limited its operation to cases of injury to persons or prop- 
erty. The words, ‘ person’ and ‘ property,’ employed in that 
section, were given as directions, when injuries to person or 
property are complained of. It was not intended they should 
narrow the operation of the general words employed in the 
first part of the section. We should give to each clause of 
the statute some operation, if we can.—Brooks v. Wobile 
School Comm'rs, 31 Ala. 227. 

The objection to the competency of the judge, if available 
anywhere, is no ground for reversing the judgment. -— J/aster- 
son v. Matthews, 60 Ala. 260; Mayo v. Stoneum, 2 Ala. 390, 


Vor. Lxvrit. 
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We think the County Court did not err in refusing to 
quash the venire. Governed by our statutory system on the 
subject, and by its analogies, we think the clause of the act 
approved February 13th, 1879 (Pamph. Acts, 279), for the 
alleged non-observance of which the motion was made, must 
be treated as directory.—Code of 1876, § 4759 ; Cross v. The 
State, 63 Ala. 40. Aside from this principle, we are not con- 
vinced there was any substantial departure from the statute, 
in the drawing of the jury in this ease. The intention of the 
statute was, that the jurors should be drawn from the body 
of the qualified jurors of the county. When there was such 
list already prepared, and the drawing was from that list, 
surely the legislature did not intend that, whenever, and as 
often as there was an order to draw twenty-four jurors for 
a term of the County Court, the sheriff should procure and 
furnish a new list, and the drawing should be had from it. 

Affirmed. 


Nixon v. State. 
Indictment for Carrying Concealed Weapons. 


1. Plea to indictment, on account of irregularities in organization of 
grand jury; when filed.—Although the statute declares that a plea to an 
indictment, ‘‘on the ground that the jurors by whom it was found were 
not drawn in the presence of the oflicers designated by law, must be 
filed at the term at which the indictment is found’’ (Code, § 4890); yet, 
since the law never requires an impossibility, it must be held that the 
plea may be filed at the first term at which it is practicable after the 
defendant’s arrest, but before a plea to the merits is interposed. 

2. Plea in abatement; when siled.—The rule of practice in reference to 
filing pleas in abatement (Code, p. 160; Rule No. 12), applies only to 
civil cases, and has no reference to criminal prosecutions. 

3. Organization of grand jury; false personation of juror.—If an absent 
juror, who was regularly drawn by the officers designated by law, is 
falsely personated by another person, who has the same surname, and 
who is sworn and acts as a member of the grand jury in the place of the 
absent juror, this is fatal to the organization of the grand jury (Code, 
§ 4889), and a good plea to any indictment found by it. 


From the Circuit Court of Marshall. 

Tried before the Hon. Leroy F. Box. 

The indictment in this case was found at the October term 
of said court, 1881, and charged the defendant with carrying 
concealed weapons. The record does not show when the 
defendant was arrested, but the trial was had at the next ensu- 
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ing April term, 1882 ; and on the trial the defendant reserved 
a bill of exceptions, which states that, “the State having 
announced readiness for trial, and the defendant, being called 
upou by the court to announce whether he was ready for trial, 
then and there objected to be put upon his trial, because 
James B. Duckett, who acted as a grand juror at the time the 
indictment was found, was never selected or drawn by the 
officers whose duty it was to select grand jurors, nor was he 
ever placed or drawn on said grand jury to supply a defi- 
ciency, or in any other manner, except by the false persona- 
tion of one Luke D. Duckett, who was his brother, and who 
was regularly drawn and summoned as a grand juror for the 
term at which said indictment was found ;” and he offered to 
prove these facts, by the testimony of the probate judge, clerk, 
sheriff, and several of the grand jurors. ‘‘ Said objection was 
overruled by the court, and the defendant excepted ; and being 
then called upon to plead, the defendant moved to quash the 
indictment, on the same facts, and for the same reason above 
set forth,” and again offered to prove the facts. “ The court 
overruled the motion to quash the indictment, and called upon 
the defendant to plead to the indictment; whereupon, the 
defendant then and there duly excepted to the action of the 
court, and then put in his plea” in abatement, setting forth 
the same facts more fully and in a more formal manner ; “and 
offered to introduce witnesses in support of said plea, but was 
not permitted by the court, because the plea came too late ; 
to which action of the court the defendant then and there 
excepted. The court then overruled the said plea; to which, 
also, the defendant then and there excepted.” ‘The defend- 
ant then pleaded not guilty, and was tried on issue joined on 
that plea. 


R. K. Boyp, for the appellant. 
H. C. Tompkiys, Attorney-General, for the State. 


SOMERVILLE, J.—Section 4890 of the present Code pro- 
vides, among other things, that “a plea in abatement, on the 
ground that the grand jurors by whom it was fonnd were not 
drawn in the presence of the officers designated by law, must 
be filed at the term at which the indictment is found.” 

This statute was construed by this court in Russell v. The 
State (33 Ala. 366), and its strict letter was so far departed 
from, as to hold that such a plea is in time, if filed at the first 
subsequent term at which it could be done, after the defend- 
ant is informed of the existence of the prosecution, by arrest 


under capias on the indictment. This constraction may be 
Von. Lxvtt, 
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justified, upon the theory, that the law never requires an 

impossibility; and it would be impossible for one to plead 

before the indictment is docketed, and it can not be docketed 

prior to the arrest of the defendant. 

So, we are clear in our judgment, that the 12th Rule of 
Practice for the Circuit Courts (Code, 1876, p. 160), regulat- 
ing the time within which pleas in abatement are to be filed, 
has no reference to criminal proceedings. These rules are 
evidently framed with reference to civil cases, and must be so 
construed. In criminal cases, such pleas may be interposed 
at any time before the plea of the general issue, or other plea 
to the merits, provided it is done at the first practicable term, 
and upon arraignment.—L Bish. Cr. Proe. § 730. 

In the present case, the effort is to assail the organization 
of the grand jury, on the ground that “the jurors were not 
drawn in the presence of the officers designated by law.” 
Code, § 4890. A motion to quash the indictment was first 
made, and was overruled by the Cireuit Court; and after- 
wards a plea in abatement was sought to be filed, embodying 
the same grounds as the motion to quash ; but the plea was 
rejected by the court, as coming too late, 

The specific ground of objection urged was, that one James 
Duckett, who was not drawn, selected or impanelled as a 
grand juror, fu’sely personated an absent juror by the name of 
Luke D. Duckett, and participated in the proceedings of the 
grand jury, voting with that body, and being otherwise active 
in finding the present indictment. 

It is our opinion, that the case presented comes within the 
letter of the statute, and certainly within its spirit. The 
grand jury is an inquest between the government and its citi- 
zens, aud, as said in Unifled States v. Coolidge (2 Gall. 367), 
“it is of the highest importance that this institution be pre- 
served in its purity, and that no citizen be tried until he has 
been regularly accused by the proper tribunal.” It is impos- 
sible to estimate, and equally impracticable to speculate upon 
the influence exerted upon the deliberations of such a body 
by one bold, bad man, who corruptly insinuates himself into 
their secret counsels, uurestrained by the safeguard of 
adjudged qualifications. He may, possibly, have no other pur- 
pose in view than the premeditated violation of the duties 
imposed by a grand juror’s oath, which are, to keep secret the 
States’ counsel, his fellows’ and his own, and to present no 
person from envy, hatred or malice, nor leave any one unpre- 
sented from fear, affection, reward, or the hope thereof.—Code, 
$ 4755. If we could permit the false personation of one grand 
juror, the same rule of justification must, of necessity, apply 
to any greater number. There can be no rule of limitation, 

VoL. LXVUL. 
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in such an important matter, which can stand the test of logi- 
cal soundness, shori of total exclusion. We think the facts 
set up in the plea in abatement and the motion to quash, if 
true, would entirely vitiate the indictment. The statute 
requires that all of the jurors constituting the original venire, 
should be drawn in presence of the officers designated by law ; 
and where one or more of them are not so drawn, the objec- 
tion may be presented either by plea in abatement, or by 
motion to quash.—Code, $$ 4889-90; Sparrenberger’s case, 
53 Ala. 481; Slate v. Flemming, 22 Amer. Rep. 552; Reich v. 
State, 21 Amer. Rep. 265 ; Nichols v. State, 5 New Jersey (Law), 
539 ; State v. Cantrell, 21 Ark. 127. 

Whether there may not be cases in which the refusal of the 
Circuit Court to quash an indictment would be revisable, need 
not be decided.—Stute v. Jones, 5 Ala. 666. It was error to 
refuse to the defendant permission to file his plea in abate- 
ment, and to make proof of the facts averred ; and for this 
ruling of the court, its judgment is reversed, and the cause 
remanded. 


Rickles v. The State. 
Indictment for Assault. 


1. Former acquittal, or conviction; how pleaded.--A former acquittal 
or conviction must be specialiy pleaded, and the record of it is not admis- 
sible under the plea of not guilty. 


From the Circuit Court of Blount. 
Tried before Hon. Leroy F. Box. 


Hamity & Dickixson, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 


SOMERVILLE, J.—In criminal procedure, a plea of autre- 
fois acquit, or convict, is necessary in order to authorize the 
introduction in evidence of a former proceeding, establish- 
ing the acquittal or conviction of a defendant charged with 
any crime. The record of such proceeding can not be offered 
in evidence under the general issue.—Wharton’s Crim. Ev. 
§ 592; 2 Hale’s P.C. 241. And it has beeu held by this court, 
that, when issue is joined on such special plea, and that of 
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not guilty, it is irregular to submit both issues to the jury at 
the same time; the issue joined on the special plea must be 
first tried and decided.— Moody v. The State, 60 Ala. 78 ; Fos- 
ter v. The State, 39 Ala. 229. 

In this case, there was no special plea interposed, but only 
the general issue. The charges requested by the appellant 
sought to raise the question of former acquittal, under the 
plea of not guilty, which could not be done. There was no 
error in the refusal of the court to give these several charges, 
and the charges given was clearly correct in the absence of 
any special plea. 

Affirmed. 


Green v. The State. 
Indictment jor Burglary and Larceny from Store- House. 


1. General charge on evidence, in favor of defendant.—In a criminal 
case, when the evidence adduced by the prosecution has no fair, legiti- 
mate, reasonable tendency to prove the commission of the offense 
charged, or to connect the accused with its commission, the court should 
instruct the jury, on the written request of the defendant (Code, 
§ 3028), to find a verdict of not guilty 

2. Burglary ; proof of breaking.—An entry into a store-house through 
an open window, without force or violence, is not burglarious; and 
where the only evidence for the prosecution is the testimony of the 
owner of the house, to the effect that he one morning found a window 
open which was usually kept closed, but could not say that it wag closed 
or fastened the previous night, and that he found on examination no 
signs of a breaking or entry, the court should charge the jury, on the 
written request of the defendant, that they must find him not guilty. 

3. Larceny; proof of taking and carrying away fraudulently.—Lar- 
cepy consists of the fraudulent taking and carrying away of the personal 
goods of another; and where the only proof of the larceny from a store- 
house, as charged, consists of the testimony of one of the proprietors, 
to the effect that, on a specified morning, he missed the goods trom the 
store which were there on a previous day, and that such goods were 
found in a trunk belonging to the defendant, to whom some of them 
had been sold by a clerk in the store, the court should charge the jury, 
on the written request of the defendant, that they must find him not 
guilty. 


From the Cireuit Court of Chilton. 

Tried before the Hon. James E. Coss. 

The indictment in this case charged that the defendant, 
Alex. Green, “with the intent to steal, did break into and 
enter the store of Lawson J. Hand, George W. Paine, and 
Aaron K. Evans, in which goods or merchandise were, at the 
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time of such breaking and entering, kept for use, sale, or 
deposit ; and did feloniously take and carry away one pair 
of pants, of the value of five dollars, fifty yards of worsted 
cloth, of the value of fifteen dollars, one pair of gloves, of 
tbe value of one dollar, and of the aggregate value of twenty-- 
one dollars, the personal property of Lawson J. Hand, 
George P. Paine, and Aaron K. Evans; against the peace,” 
&c. There was a demurrer to the indictment, which was 
overruled ; and issue was then joined on the plea of not 
guilty. ‘On the trial,” as the bill of exceptions states, “the 
State introduced Lawson J. Hand as a witness, who testified 
that the house supposed to have been broken and entered 
was the store-house of Lawson J. Hand, George W. Paine 
and Aaron K. Evans, and the property of the parties named 
as owners in the indictment, and was in Chilton county ; that 
the supposed entering was done within twelve mouths before 
the fiuding of the indictment; that he found a window of 
the house open, which it was usual to keep shut, on the 
morning after the supposed breaking, but he could not say 
positively that it had been fastened ; that he examined the 
window, and found no signs of breaking, or sigus of any one 
having entered the store; that he immediately examined the 
store, and missed certain goods, the same described in the 
indictment, which afterwards, and in a very short time after- 
wards, | were] found in a trunk in the house where the defend- 
ant lived, and which he said was his; that he could not say 
that all of the goods found in the trunk were taken from said 
store at one and the same time; and that young Mr. Evans, 
who was acting as clerk in the store at the time the goods 
were missed, could have sold the goods without his knowl- 
edge. It was in evidence, also, that the defendant had pur- 
chased a part of the goods missed from the store, from said 
Evans, who, as said Hand testified, was acting as clerk in 
said store, and had authority to sell any goods therein, 
This being, substantially, all the evidence in the case, the 
defendant asked the court, in writing, to charge the jury, 
that, if they believed the evidence, they must find him not 
guilty. The court refused to give this charge, and the de- 
fendant excepted to its refusal.” 


W. A. CoLuier, for the appellant. 
H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—Assuming the sufficiency of the in- 
dictment, aud that it includes a charge of burglary and of 


larceny, of either of which a conviction could be had prop- 
VoL. LXVIII. 
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erly, the burden of proving the facts constituting either 
offense, it is not a mere truism to say, rested upon the State. 
If there was no proof having a fair, legitimate, reasonable 
tendency to prove that either offense had been committed, 
or, if either offense had been committed, connecting the ac- 
cused with its commission, the court, on the written request 
of the accused, was bound so to instruct the jury. The stat- 
ute, applicable to civil and criminal trials, requires the court, 
on the request of one of the parties, to charge upon the 
effect of the testimony (Code of 1876, § 3028), where there 
is no conflict in the evidence, whether it be direct or cireum- 
stantial, aud it is wholly insufficient to warrant a judgment ; 
or, if ademurrer to its sufficiency would be sustained, the 
court should, at the request of the party against whom it is 
introduced, charge directly that it is insufficient, and that 
the verdict of the jury should be for such party. 

2. To constitute the offense of burglary, as charged in the 
indictment, there must have been evidence that the store- 
house mentioned had been broken and entered by the accused 
with the intent to steal. There must have been a substan- 
tial and forcible irruption, connected with an entry. The 
degree of force may be very slight—it may consist in the 
mere unloosing or displacing of any fastening provided for 
the security of the house ; still, there must be an actual or 
constructive breaking into the house. If the doors of a man- 
sion-house, or of a store-house, are suffered to stand open, 
the man who enters without permission of the owner may be 
a trespasser, and become a thief, but he is nota burglar. So, 
if a window is left open and unfastened, an entry through it, 
without foree or violence, is not burglarious.--2 Whart. 
Crim. Law, § 1532; Walker v. State, 63 Ala. 49. The only 
evidence touching the breaking and entry, introduced in the 
court below, was that of one of the owners of the store- 
house, that on the morning after the supposed breaking he 
found a window open it was usual to keep closed; but he 
could not say that it had been closed or fastened the pre- 
vious night, and, on examination, he found no signs of a 
breaking or of an entry. If, in addition to the evidence that 
it was usual to keep the window shut or closed at night, 
there had been evidence proving force or violence employed 
to open it, and of an entry through it, in the absence of all 
evidence of its condition at the precise time of the entry, the 
evidence may have authorized the inference that, at the time 
of the entry, it was closed. In the absence of all such evi- 
dence, it is not a fair and reasonable inference, that the win- 
dows were closed, and that there was a breaking, a forcible 
irruption of it. Conjectures may be indulged; but mere 
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conjectures, or suspicions, are not reasonable inference, or 
presumption upon which to found convictions of crime. 

3. Larceny consists in the fraudulent taking and carrying 
away, of the personal goods of another. Fraud, the taking 
and asportation, without the consent of the owner, and with 
the intent to divest his ownership, must all concur to consti- 
tute the offense. There was a want of all evidence tending 
to show that the goods specified had been fraudulently taken 
from the possession of the owner. As to a part of them, it 
is certain they were purchased from a clerk in the store. 
All that was shown was, that these goods were missed from 
the store—on examination, were not found there. This may 
have been true, and yet they may have been taken away 
without fraud, or any invasion of the rights of the owner— 
they may have been sold by some clerk, or by some other of 
the proprietors than the ove who testified as a witness. The 
mere fact that the goods were not in the store at a particular 
time, having been there previously, is not enough, of itself, 
on which to found a reasonable inference that they were 
stolen. The goods were kept in the store for sale, and the 
juster, more reasonable inference, when there is no evidence of 
a fraudulent taking, is that they have been sold, or disposed 
of otherwise lawfully. Admitting every fact which the evi- 
dence tends to prove, it is wholly insufficient to raise a rea- 
sonable presumption that either of the offenses of which the 
appellant was accused had been committed, and the court 
should have so instructed the jury. This was the effect of 
the instruction requested, and it ought to have been given. 

It is a great wrong for the court to invade the province of 
the jury. In avoiding that wrong, the greater one of imper- 
illing the liberty and reputation of the citizen may be com- 
mitted, by the submission to a jury of criminal accusations 
in the absence of evidence tending to support them. 

The judgment must be reversed, and the cause remanded ; 
but the appellant will remain in custody, until discharged by 
due course of law. 
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Schamberger v. The State. 
Indictment for Larceny of Corn, part of Outstanding Crop. 


1. Oath of petit jury.—A recital in the judgment-entry, ina criminal 
case, that the jury ‘‘was duly sworn,” or ‘‘was sworn according to law,”’ 
not setting out the oath, is sufficient; but a recital that the jurors ‘‘were 
sworn according to law, to well and truly try the issue joined,’’ omitting 
the words ‘‘and a true verdict render according to the evidence’? (Code, 
§4765), negatives the idea that the proper oath was administered. 

2. Sufficiency of indictment.—An indictment which charges that the 
defendant *‘feloniously took and carried away fifty ears of corn, the same 
being a part of an outstanding crop of corn, the property of W. D.’’ 
(Code, § 4358), shows with sufficient certainty that the stolen ears were, 
at the time of the larceny, part of an outstanding crop. 


From the Circuit Court of Wilcox. 

Tried before the Hon. Jonn Moore. 

The indictment in this case contained but a single count, 
which charged that the defendants, Mose Schamberger and 
Henry Schamberger, “feloniously took and carried away 
fifty ears of corn, the same being a part of an outstanding 
crop of corn, the property of William Davis; against the 
peace,” &c. After conviction, Mose Schamberger moved in 
arrest of judgment, on the ground that the indictment did 
not show with sufficient certainty that the ears of corn were, 
at the time of the alleged larceny, a part of an outstanding 
crop of corn. The court overruled the motion, and the de- 
fendant excepted. The judgment-entry recites that the de- 
fendants each pleaded not guilty, “and thereupon comes a 
jury, to-wit,” &c., “who being duly elected, tried, and sworn 
according to law, well and truly to try the issue joined, upon 
their oaths do say,” &c. It is now urged as error, that the 
record shows the jury were not properly sworn, and that the 
indictment was defective for the reason assigned in arrest of 
judgment. . 


Jno. S. Jemison, for appellant. 

H. C. Tompkins, Attorney-General, for the State. 

STONE, J.—We have several times ruled, that when in 
the judgment-entry it is recited that the jury was sworn 


‘according to law’, or ‘duly sworn’, this is sufficient. This 
rule, if universally observed, would be very simple, and at 
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the same time safe in practice. It would be well if the pre- 
siding judges, end especially the solicitors, would give atten- 
tion to this. It would prevent many needless reversals. We 
have also frequently ruled, that if the jadgment-entry assumes 
to set out the oath administered, it must express all the es- 
sential elements the statute prescribes. ‘Well and truly try’, 
and a ‘true verdict render according to the evidence’, are 
parts of the formulated oath.—Code of 1876, $4765. 

The judgment-entiy in this case recites that the jurors 
were ‘duly elected, tried, and sworn according to law’. This 
is amply suflicient, if the recital stopped with these words. 
But it goes further, and sets forth what they were sworn to 
do. It affirms that they were “sworn according to law,” 
(that is, as the law directs), “to well and truly try the issue 
joined.” These last words qualify the precedent ones, and 
negative the idea that the jury was sworn to do any thing 
other than that expressed ; that is, to “well and truly try the 
issue joined.” As is stated above, we have several times 
held that, when the record purports to express the oath that 
was administered, it must show the jurors were not only 
sworn to ‘well and truly try the issue’, but the oath must 
bind them to render a true verdict according to the evidence. 
Allen v. The State, at the present term, which declares the 
true rule. 

We do not agree with the counsel in the criticism of the 
indictment which the argument presents. We thiak it suf- 
ficiently charges the larceny of a part of the crop, which was 
outstanding at the time of the lareeny.—Code of 1876, § 4785. 

Reversed and remanded. Let the defendant remain in 
custody, uutil discharged by due course of law. 


Benson v. The State. 


Indictment for Using Abusive or Insulting Language, in or near 
Dwelling- Houses, in presence of Female. 


1. Proof of words as charged.—U nder an indictment for using abusive, 
’ insulting or vulgar language, in or near the dwelling-house of the pros- 
ecutor, in the presence of a female member of his household (Code, 
$4203), itis not necessary to prove the exact words charged, but is suf- 
ficient to prove them substantially as charged, prov ided there is no 
variance in the sense. 

2. Indorsement of ‘‘true bill,’’ by foreman of grand jury.—When the 
words ‘‘A true bill’’ are indorsed on an indictment, and the name of the 

Vou. Lxvim. 
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foreman of the grand jury signed to such indorsement, in his presence, 
and by his direction, by the clerk of the grand jury (Code, § 4777), 
though such practice is irregular and reprehensible, the irregularity does 
not invalidate the indictment. 


From the Cireuit Court of Chilton. 

Tried before the Hon. James E. Coss. 

The bill of exceptions in this case states that, after the evi- 
dence was closed, the defendant asked the court, in writing, 
to charge the jury, “that unless they find from the evidence, 
beyond a reasonable doubt, that the defendant used the ex- 
act words charged in the indictment, they must find the 
defendant not guilty.” The court refused this charge, and 
the defendant excepted to its refusal. After conviction, the 
defendant moved to set aside the verdict, and to arrest the 
judgment, “on the ground that the indictment was not 
indersed ‘A true Lill’ by the foreman of the grand jury”; and 
proved in support of this motion, by the foreman of the grand 
jury by whom the indictment was found, “that his signature 
was not upon the indictment, but that his name was written 
upon it, under the words ‘4 frue bill’, at his request, and in 
his presence, by the clerk of the grand jury.” On this evi- 
dence, the court overruled the motion, and the defendant 
excepted. 


W. A. Cotter, for the appellant. 
H. ©. Tompxins, Attorney-General, for the State. 


SOMERVILLE, J.—The indictment in this case charges 
the defendant with making use of abusive, insulting, or vul- 
gar language, in or near the dwelling of one James Hill, in 
the presence of a member of the family, contrary to the pro- 
visions of section 4203 of the Code. No question arises on 
the form of the indictment, and the words alleged to have 
been used are duly set out. 

The rule is, when certain language or words are averred 
in an indictment to have been spoken or used, it is sufficient 
if there is a substantial accordance between the allegation 
and the proof. If the words are substantially proved as laid, 
this is all that the law exacts, provided there is no variance 
in the sense.—Wharton’s Gr. Ev. $120a; Haley v. The State, 
63 Ala. 89; 1 Whart. Cr. Law, $351. The court properly 
refused to charge the jury, that the exact words charged in 
the indictment as having been used, should be proved on the 
part of the State. 

If the evidence had shown that the indictment was indorsed 
“A true bill,” in the name of the foreman of the grand jury, 

35 














546 SUPREME COURT (Dec. Term 
[Vaughn v. Higgins. | 
and without his authority, it is clear that it could have been 
quashed on motion. But, as the name was signed in the 
presence of, and by the direction of the foreman, the clerk of 
the grand jury acting as his amanuensis in the matter, the 
signature was, in law, the act of the foreman himself. Qui 
Jacit per alium, facit per se. The indictment was not, there- 
fore, invalidated by this irregularity ; but such a practice is 
reprehensible, and not to be indulged, because liable to lead 
to unnecessary complications. 
The judgment of the Circuit Court is affirmed. 


Vaughan v. Higgins, Receiver. 
Action on Promissory Note. 


1. Appeal; in whose name should be taken.—Where a judgment is ren- 
dered against several defendants in the circuit court, an appeal to this 
court from such judgment by one of the defendants should be taken in 
the name of all, and notin the name of one of them alone; and the cer- 
tificate of appeal should show that the appeal was so taken, and the 
bond should be conditioned for the prosecution of the appeal generally, 
and not for the prosecution of a separate appeal by one of the defend- 
ants. ‘ 

2. Practice when appeal not taken in name of proper parties. —Where an 
appeal is taken in the name of one instead of all the parties, plaintiff or 
defendant, it may be dismissed on the motion of the appellee, if made 
before the submission of the cause, unless a motion to amend the appeal 
be made within proper time; but if the cause is submitted without ob- 
jection, on assignments of error by appellant, the settled practice is for 
this court not to dismiss the appeal ex mero motu because of such amend- 
able irregularity or defect, but to proceed to render judgment as if no 
such defect existed. 

3. Judgment of circuit court on appeal from justice’s court; when er- 
roneous.—One of two defendants against whom a judgment had been ob- 
tained before a justice of the peace, having removed the cause by certio- 
rari to the circuit court, that court rendered judgment in his favor on a 

lea of infancy, but against the other defendant, who, without joining 
in the petition or bond for the certiorari, appeared and pleaded, and also 
against the surety on the certiorari bond; held, that the rendition of the 
judgment against the surety was error. 

4. When error is considered as merely clerical.—On appeal by the sur- 
ety, such error will be considered by this court as a mere clerical mis- 
prision ; and it will be here corrected at the cost ofthe appellant, with- 
out remanding the cause. 


AppEaL from Coffee Cireuit Court. 
Tried before Hon. H. D. Ciayron. 
R. T. Higgins, “as receiver of S. A. & D. Williams,” the 
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appellee, having obtained a judgment against Thomas D. 
Hendricks and P. R. Grimes, before a justice of the peace, 
Hendricks removed the cause by certiorari to the Cireuit 
Court of Coffee county, executing bond, with A. Vaughan, 
the appellant, as his surety, conditioned, that “if the said 
Thomas D. Hendricks shall prosecute the said writ of certio- 
rari to effect, or failing therein shall pay and satisfy the 
judgment whi@ shall be rendered by said Circuit Court, 
then the above obligation to be void.” Grimes did not join 
in the petition for the writ of certiorari, but appeared in the 
Cireuit Court and filed a plea. On the trial the jury returned 
a verdict in favor of Hendricks, on a plea of infancy inter- 
posed by him, but in favor of the plaintiff as against Grimes. 
Thereupon the court rendered judgment against Grimes, and 
also against the appellant, as the surety on the certiorari 
bond ; and from this judgment the appeal was taken, as 
shown by the certificate of appeal, in the name of Vaughan 
alone, and not in the name of both defendants, and the con- 
dition of the appeal bond is in accordance therewith. The 
appellant here assigned as error the rendition of said judg- 
ment against him, and the cause was submitted, without any 
objection by the appellee to the form in which the appeal 
was taken. 


J. E. P. Fiournoy, for appellant. 
W. D. Roserts, contra. 
(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—Where a judgment is rendered against 
several defendants in the circuit court, an appeal to this 
court from such judgment should be taken in the name of all 
of the parties defendant and not in the name of one of them 
alone. In such cases, the certificate of the clerk of the court 
below should show, that the appeal was taken by the party 
actually applying for it, in the name of all, and the bond 
should be conditioned for the prosecution of the appeal gen- 
erally, and not for the prosecution of a separate appeal by 
one of the parties.—J/oore v. McGuire, 26 Ala. 461. If any 
of the parties aggrieved refuse to join in the assignment of 
errors, the uniform practice is for the appellant to request a 
summons and severance as to them, the cause proceeding after- 
wards in the name of the party at whose instance the appeal 
was taken. 

Where an appeal is taken in the name of one instead of all 
of the parties, plaintiff or defendant, as in this case, it may 














548 SUPREME COURT (Dec. Term, 
{Vaughn v. Higgins. ]} 

be dismissed on motion of the appellee made before the sub- 

mission of the cause, unless a counter motion be made in 

proper time by the appellant to perfeet the appeal by amend- 

ment, as now authorized by statute.—Cullum v. Batre, 1 Ala. 

126; Harper v. Bibb, 45 Ala. 670; Code, 1876, $$ 3931-32. 

But where, on such appeal, prosecuted by one of several 
parties, the cause is submitted without objection, and the 
appellant alone assigns errors, the settled pr&ctice is for this 
court not to dismiss the appeal ex mero motu because of such 
amendable irregularity, or defect, but to proceed to render 
judgment as if no such defect existed. The submission and 
joinder in error will be construed as a waiver on the part of 
the appellee.— We Dowell v. Jones, 58 Ala. 25-36. 

The judgment rendered against the appellant by the Cir- 
cuit Court was clearly erroneous. Appellant was the surety 
of Hendricks and not of P. R. Grimes. The condition of this 
bond was that Hendricks should prosecute his writ of certio- 
rari to the justice’s court to effect, which he did in the Cir- 
cuit Court by there obtaining a judgment in his favor. The 
plea of infancy interposed by Hendricks was sustained, and 
judgment rendered for him on the merits of the cause. It 
is true that a judgment was rendered against P. R. Grimes 
for the debt in controversy, who was one of the makers of the 
note sued on, but the surety of Hendricks was not responsi- 
ble for the debt of Grimes. 

The case, it may be, was irregularly in the Cireuit Court 
so far as concerned P. R. Grimes, he not having joined in 
the petition for the certiorari. But he filed his plea and went 
to trial without objection, and took no appeal from the judg- 
ment rendered against him in the Cireuit Court. 

We think the court below erred -in rendering a judgment 
against Vaughan, who isthe sole appellant in this court, and 
as to him the judgment is reversed, but the cause need not 
be remanded. As to the other parties, who have made no 
complaint, it is undisturbed. 

The error complained of is obviously a mere clerical mis- 
prision, and would no doubt have been corrected on applica- 
tion to the Circuit Court by proper motion.—Code, 1876, 
$3154. Judgment will, therefore, be rendered in this court, 
according to the uniform practice in such cases, correcting 
the judgment of the lower court in this particular, at the cost 
of the appellant. Gould v. Myer, 36 Ala. 564; Drane v. King, 
21 Ala. 556; Kennedy v. Young, 25 Ala. 563; Galle v. Lynch, 
21 Ala. 579; 1 Brick. Dig. p. 105, §§ 327 et seg ; Ford v. Tin- 
chant, 49 Ala. 567. 
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Seay & Hendrick v. McCormick. 


T rover. 
a Mortgage; when not void for MiNCE rtainty in description.—A mortgage 
which describes the crops intended to be conveyed as ‘* my entire crop 
of corn, cotton, [cotton] seed, fodder, peas, potatoes and cane that I may 
raise the present year on my place,”’ is not veid foruncertainty. While 
the description of the crops is very general and indefinite, it is capable 
of being rendered certain by showing the lands cultivated by the mort- 
gagor during that year, and the quantity of the respective crops raised by 
him. 

2. Marks of punctuation; when supplied by the courts.--When an in- 
strument has been inartificially drawn, and contains no marks of punc- 
tuation, the rules of proper construction authorize these to be supplied, 
so as best to effectuate the intention of the parties. 

3. Mortgage construed most strongly against mortgagor.—A mortgage 
must be construed most strongly against the mortgagor, he being the 
party stipulating for the payment of a debt, or the performance of a 
duty. 

4. Mortgage : marks of punctuation supplied; construction.—Where a 
mortgage of crops is shown to have been inartificially drawn, and the 
crops intended to be conveyed are described as ‘‘ my entire crop of corn 
cotton seed fodder” ete., “ that L may raise the present year on my 
place,’’ without the use of marks of punctuation, these marks will be 
supplied, and that clause of the mortgage construed to read, ‘‘ my en- 
tire crop of corn, cotton, [cotton] seed, fodder,’’ ete. 

5. Mortgage of unplanted crops conveys equitable, but not legal title.—-A 
mortgage of unplanted crops does not convey the legal title thereto, but 
merely an equitable one, which will not support the action of trover. 


APPEAL from Pike Circuit Court. 

Tried before Hon. Jonn P. Hupparp. 

This was an action of trover brought by the appellee 
against the appellants for the conversion of one bale of cot- 
ton. On the trial the appellee proved, and offered in evi- 
dence a mortgage executed by one Adams, on 10th January, 
1880, conveying “ my entire crop of corn cotton seed fod- 
der peas potatoes and cane that I may make the present 
year on my place,” without the use of any marks of punc- 
tuation. The appellants objected to the admission of the 
mortgage in evidence on the grounds, (1) that the mortgage 
did not convey the cotton crop and (2) that the mortgage 
having been executed before the crops were planted, did not 
convey the legal title. The court overruled the objection 
and allowed the appellee to read the mortgage in evidence, 
and the appellants excepted. The appellee proved that the 
appellants purchased from Adams one bale of cotton of the 
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crop covered by the mortgage, with constructive notice of 
appellee’s mortgage, it having been duly recorded, and the 
value of the cotton. The appellants proved that they held a 
mortgage on the same crops, which was subsequent to that 
of the appellee. This being substantially all the evidence, 
the court charged the jury, at the written request of the ap- 
pellee, that if they believed the evidence, they must find for 
him, and the appellants excepted. There was a judgment on 
verdict for the appellee from which this appeal was taken. 
The errors here assigned are the rulings of the Circuit 
Court above noted. 


Wm. H. Parks, for appellants. (1). This being an action 
of trover, the appellee could not recover without the legal 
title. This he did not have, because the mortgage was exe- 
cuted before the crop was planted.— Grant v. Steiner, 65 Ala. 
499. (2). The description of the property in the mortgage 
is too indefinite, and the mortgage is therefore void. Her. 
on Chat. Mort. § 42; McCord v. Cooper, 30 Ind. 9; Golden 
v. Cockril, 1 Kansas 259; Savings Bank v. Sargent, 20 Kan- 
sas 576; Long v Pace, 42 Ala. 495. 


Jno. D. Garpner, contra. (No brief came to the hands of 
the reporter.) 


SOMERVILLE, J.—The mortgage introduced in evidence 
in this case is not void for uncertainty, as insisted by the 
appellants’ counsel. The description of the crops conveyed 
is very general and indefinite, but is capable of being ren- 
dered certain by showing the lands cultivated by the mort- 
gagor for the year 1880, and the quantity of the crops respect- 
ively raised. This point was so ruled in Lis v. Martin, 60 
Ala. 394, where a mortgage was ineffectually assailed on a 
like ground. 

So, likewise, the instrument being inartificially drafted 
and without any points or marks of punctuation, as appears 
from-an inspection of the original, the rules of proper con- 
struction authorize these to be supplied by the court so as 
best to effectuate the intention of. the parties. —2 Bouv. Law 
Dict. Titles, Punctuation and Points. The contract, too, must 
be construed mostly strongly against the mortgagor, as the 
party stipulating for the payment of a debt, or the perform- 
ance of a duty. It is a sound rule of interpretation that all 
instruments should be taken “ contra proferentem,”’—against 
him who gives, or undertakes, or enters into an obligation. 
2 Parson’s Contr. 19-20; 1 Brick. Dig. 386, § 162. Applying 


these principles in connection with the maxim wf res magis 
Vou, LxXvut. 
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valeat quam pereat, we are of the opinion that the validity, of 
the mortgage must be upheld, and the punctuation supple- 
mented so as to make it read, “ my entire crop of cotton, | cot- 
ton} seed, fodder ete., that I may raise the present year on 
my place,” ete. This construction is simple, and carries out, 
as we think, the evident intention of the contracting par- 
ties. 

The Cireuit Court erred, however, in the charge given on 
the effect of the evidence. The action brought in this case 
was trover for the alleged conversion of one bale of cotton, 
which is shown to be a part of the crop included in the mort- 
gage. But the mortgage was executed on January 10, 1880, 
before the cotton wes planted. Under the authority of Grant 
v. Sleiner, 65 Ala. 499, this did not convey to the mortgagee 
a legal title, but an equitable one only, which could not sup- 
port an action of trover. 

For this erroneous ruling of the Cireuit Court the judg- 
ment is reversed and the cause remanded. 


Williams v. The State. 
Indictment for Perjury. 


1. Indictment for perjury; arerment of materiality.—In an indictment 
for perjury no special averment of the false oath or evidence is necessary, 
nor is it necessary to indicate how it was or became material; but, under 
the statutory forms, a general averment of materiality is sufficient. 

2. Same; statutory forms suflicient.—The statutory forms for indict- 
ments for perjury are sufficient. 

3. Evidence; admissibility of —On the trial of an indictment for per- 
jury, the original indictment, and the minute entry of the judgment ren- 
dered in the cause, on the trial of which the perjury is charged to have 
been committed, are admissible evidence, where the trial is had in the 
same court in which the indictment for perjury was pending, and it is 
not shown that the final record in that cause had been made up. ° 

4. Perjury; materiality of false testimony.—Materiality to the issue is 
an essential, indispensable element of false testimony, on which an in- 
dictment for perjury can be supported; but such testimony need not be 
immediately material to the issue. It is sufficient, if it has a direct and 
immediate connection with facts which are material, adding weight tothe 
evidence of such facts. 

5. Same.—If on the trial of a defendant charged with carrying a pistol 
concealed about his person, a witness for the State testifies that the de- 
fendant did carry such weapon concealed about his person, expressions 
of hostility to the defendant, and denials of all knowledge of the crim- 
inating fact, made by the witness before the trial, constitute material evi- 
dence for the defendant, as tending to impair or destroy the weight of the 
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testimony of such witness, and his testimony on the trial to the effect 
that he had never used such expressions, or made such denials, if wil- 
fully and corruptly false, will support an indictment for perjury. 

6. Perjury; sufliciency of evidence.—On the trial of a detendant charged 
with perjury, the testimony of a single witness is suflicient to prove that 
the defendant testified as charged in the indictment; but to authorize a 
conviction, the falsity of such testimony must be proved by two witnesses, 
or by one witness and corroborating circumstances. 

7. Charges of the court; general exception to several, when not available. 
Where several charges are asked as a whole, and not separately, and a 
single general exception only is reserved to their refusal, such refusal 
can not make them the subject of review, unless all of them embody cor- 
rect propositions of law, applicable to the facts of the case. 


APPEAL from the City Court of Mobile. 

Triel before Hon. O. J. Semmes. 

At the February Term, 1882, of said court, the grand jury 
returned an indictment against the defendant, charging, that, 
before the finding thereof, she, “on her examination as a 
witness duly sworn on the trial of one Harmon Rainey in the 
City Court of Mobile, of said county, under an indictment for 
carrying a concealed weapon, to-wit: a pistol, which said 
court had authority to administer such oath, falsely swore 
that she did not say on the day before the said trial of the 
said Harmon Rainey, to or in the presence of Clara Godfrey, 
or Lizzie Washington, or Maria Hamilton, or at any time in 
their hearing, on Bloodgood street, between Joachim and 
Jackson streets, or any where else, that she never saw Har- 
mon Rainey with a pistol, or that she would send him to the 
coal mines, or that she was going to court and swear against 
him, or that never, at any time, said in the hearing of all or 
either of the said three women any thing about Harmon 
Rainey’s case—the matters so sworn to being material, and 
the testimony of the said Martha Williams being willfully and 
corruptly false, against the peace and dignity of the State of 
Alabama.” The defendant demurred to the indictment, 
assigning, among others, the following causes of demurrer: 
1. The indictment does not conform to the form prescribed 
by the Code. 2. The statement of the offense charged is in 
the disjunctive, and leaves it uncertain what is really intended 
to be relied on as the accusation. 3. The last disjunctive 
phrase, to-wit : “or either of the said three women any thing 
about Harmon Rainey’s case,” was not material or of such a 
character as to be the subject of perjury. 4. The matters set 
forth in the indictment, in reference to which it is alleged the 
defendant swore falsely and corruptly, were not material to 
the issue joined on the trial of the case in which it is alleged 
they w®re denied by the defendant. 5. The indictment joins 
in one count allegations of several acts of false swearing. 


The court overruled the defendant’s demurrer, and the cause 
Vou LXvIt, 
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was tried on the plea of not guilty, the trial resulting in a 
verdict of guilty, on which the court sentenced the defend- 
ant to hard labor for the county of Mobile for two years. 

On the trial the State offered in evidence an indictment 
returned into said court against Harmon Rainey for carrying 
a pistol concealed about his person, in connection with min- 
utes entries on the records of said court of the finding of the 
indictment by the grand jury, and of the judgment of the 
court on the trial thereof, after having proved that Rainey 
was tried on that indictment. To the introduction of this 
testimony the defendant objected. The court overruled her 
objection, and she excepted. “The State then introduced 
Mr. J. P. Kinney as a witness. The indictment was read to 
him, and he was asked by the State whether he remembered 
to have heard Mr. Parker fwho seems to have been of coun- 
sel on the trial of the Rainey case] ask the defendant on the 
trial of Harmon Rainey’s case, whether she had not said on 
the day before the said trial of the said Harmon Rainey, to 
or in the presence of the” women named in the indictment, 
“or at any time in their hearing, on Bloodgood street. between 
Joachim and Jackson streets, or anywhere else, that she never 
saw Harmon Rainey with a pistol, or that she would send him 
to the coal mines, or that she was going to court and swear 
against him, or that she never, at any time, said in the hear- 
ing of all or either of the said three women any thing about 
Harmon Rainey’s case. The defendant objected to the ques- 
tion ; the court overruled the objection and the defendant 
excepted. Mr. Kinney then said, that he remembered that 
such a question, with the exception of the names of the three 
women mentioned, was asked the defendant. That the 
names of three women were meutioned, but he did not recol- 
lect, whether they were the same as those alluded to in the 
question prepounded to him or not. He then stated, that the 
defendant replied to the question, ‘she had no conversation 
with the parties.” The defendant then moved the court to 
strike out all the testimony of Mr. Kinney. The court 
refused the motion, and the defendant excepted.” The State 
also introduced one Reiley as a witness, to whom the State 
propounded this question: ‘“ Do you recollect what the testi- 
mony was about carrying a pistol.” To this question the 
defendant objected, but the court overruled her objection, and 
she excepted. The witness then answered: “To the best 
of my opinion, she did state that a pistol was drawn. I 
remember something Mr. Parker asked, but it was so long ago 
that I do not recollect what it was. I can repeat that he had 
a pistol... I think that she said that he had a pistol and drew 
it on her.” The defendant moved to exclude this testimony 
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from the jury, but the court overruled her motion, and she 
excepted. The witness further testified: “Ido not remem- 
ber the question of Mr. Parker; but she swore that she never 
said to any body that she would send Rainey to the coal 
mines.” The defendant moved to exclude this testimony, but 
the court overruled her motion, and she excepted. The bill 
of exceptions does not purport to set out all the evidence 
introduced on the trial. 

The defendant then asked the court in writing to give to 
the jury fourteen charges, all of which were refused. An 
exception was reserved to the rulings of the court on these 
charges in these words: “The court refused to give them 
{the charges] and the defendant excepted.” The view taken 
by this court of these charges renders it unnecessary to set 
them out in the report of the case. On the request of the 
State in writing, the court gave to the jury the following 
charges: 1. “The court charges the jury, that the answers 
of a witness on her cross-examination are material, if they go 
to her credibility as a witness, and they are of such mate- 
riality as will support perjury, if they be false and made under 
the other circumstances necessary to constitute that offense, 
as charged by the court.” 2. “ To prove the evidence of Mar- 
tha Williams as given in court under oath, the law requires 
only the same amount of evidence as is equivalent to that of 
one reliable witness ; but as to the matter of the alleged state- 
ments on Bloodgood street, the law requires two witnesses, or 
one witness and strong corroborating circumstances, to prove 
its falsity.” To the giving of these charges the defendant 
excepted. 

The rulings of the City Court above noted are here assigned 


as error. 


Lesiiz B. SHELDEN and W. D. McKuystry, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 
(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—Perjury committed on the trial of an 
indictment for felony is visited by the statute with severer 
punishment than a false oath or affirmation taken in the 
course of other judicial proceedings.—Code of 1876, $$ 
4112-13. The Code prescribes forms of indictment for the 
offense, the forms differing only in averments designating the 
character of the proceeding in which the oath was taken,— 
whether it was on the trial of an indictment for felony, or in 
some other proceeding. No special averment of the mate- 
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riality of the false oath or evidence is necessary; nor is it 
necessary by averments to indicate how it was or became 
material. A general averment of materiality is sufficient 
under the statutory forms, and, as in other criminal offenses, 
the indictment is Sufficient, if*it pursues the form laid down 
in the Code.—Brown v. Stale, 47 Ala. 47. It is not true, as 
is supposed by the appellant’s counsel, that the present in- 
dictment is in the alternative, charging that the appellant 
testified to one or the other otf several different facts. The 
averment is that her testimony charged to be false, consisted 
of a denial that she had made either of several statements 
to persons named ata specified time and place. The de- 
murrer to the indictment was properly overruled. 

2. The indictment in the cause, on the trial of which the 
perjury is charged to have been committed, and the minute 
entry of the judgment rendered on the trial, were admissible 
evidence. If it had appeared the final record had been 
made up as required by law, that ought probably to have 
been produced. But it not appearing this record had been 
made, the original indictment being of the file, and the 
minute entry of the judgment, of the records of the City 
Court, they were competent evidence.—1 Brick. Dig. 829, 
$ 349. The other evidence. to the introduction of which ex- 
ceptions were taken, tended to show the statements made by 
the appellant as a witness, and is not so variant from the alle- 
gations of the indictment, that objections to it ought to have 
been sustained. 

3. The proposition embodied in the first instruction to 
which exception was taken, is, that a witness giving false 
answers to questions propounded to him on cross exam- 
ination with the view of impairing his credit, is guilty of in- 
dictable perjury. Materiality to the issue is an essential, 
indispensable element of false testimony, upon which an in- 
dictment for perjury can be supported. The facts falsely 
sworn to, it is not understood, however, must be immediately 
material to the issue. If they have a direct and immediate 
connection with facts material to the issue, adding weight to 
the evidence of such facts, the element of materiality exists. 
‘The statements it is charged the accused made on the day 
before the trial of Rainey on the indictment for carrying 
concealed weapons, indicated hostility to him ; not only were 
they indicative of her hostility, a fact effecting her credibility 
as a witness, but they were in denial of her knowledge of the 
fact of his carrying concealed weapons. If she testified to 
the material fact that he had carried concealed weapons, her 
admission of expressions of hostility to him on the preceding 
day, and of her denial of all knowledge of the criminating 
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fact, would have impaired, if it had not destroyed, the weight 
of her evidence. There was a direct connection between her 
evidence going immediately to the issue, and the evidence 
sought to be elicited from her, as to which she is charged 
with having testified falsely, affecting her credibility. Ques- 
tions having no general bearing on the matters in issue be- 
come material, when they have relation to the credit of a 
witness, and false swearing in answer to them is perjury. 
Roscoe Cr. Ev., $ 18; State v. Strat, 1 Murph. (N. C.) 124. 

4. The other instruction to which an exception was re- 
served, asserts only the well settled rule, that the testimony 
of a single witness was suflicient to prove that the appellant 
testified as charged in the indictment ; while to authorize her 
conviction, the evidence she gave must be disproved by two 
witnesses, or by one witness and corroborating circumstances. 
3 Whart. Cr. Law, $$ 2278-9. 

The fourteen instructions requested by the appellant were 
asked as a whole and not separately, and a single exception 
reserved to their refusal. Unless all of them embodied cor- 
rect propositions of law, applicable to the facts of the case, 
their refusal can not be made the subject of review. They 
have been exanvined, and without prolonging this opinion by 
discussing them separately, it is enough to say, that several 
of them express with more or less distinctness, a proposition, 
the converse of that embodied in the instruction of the City 
Court last referred to, and were for this, if not for other 
reasons, properly refused. We find no error in the record 
prejudicial to the accused, and the judgment must be 
affirmed. 


Schuessler v. Gains & Nichols. 
Action on the Case. 


1. Advances to make a crop; §§ 3286-8 of Code, 1876, construed.—The 
statute providing for a lien for advances to make crops and a remedy for 
the enforcement thereof (Code of 1876, §§ 3286-8), introduces a new right 
and confers a new and extraordinary remedy, and must be strictly con- 
strued. To obtain the benefit of its provisions, the case made must 
meet all of its substantial requirements. 

2. Same; what the “written note or obligation’”’ should contain.—In the 
“‘written note or obligation’’ required by the statute to be given by the 
party obtaining the advances, the second clause, declaratory of the pur- 
pose for which the advances were obtained etc., should be as broad and 
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comprehensive in its terms as is the first or reciting clause ; but it need 
not contain words not found in the statute, as the words, ‘‘team, provis- 
ions and farming implements’? cover every thing, for the advance of 
which the statute gives a lien. 

3. Same; when note fatally defective.—A note given for advances to 
make a crop, the first or reciting clause of which states that the amount 
for which the note was given, was advanced to the maker of the note in 
‘provisions and one bay horse,’’ and the second clause of which, declar- 
atory of the purpose for which the advances were obtained, contains 
only the word ‘‘provisions,”’ in describing the articles which the maker 
would be unable to procure without such advances, is fatally defective 
as a lien on the maker’s crop. 


AppeaL from Chambers Cireuit Court. 

Tried before Hon. James E. Cops. 

This was an action on the ease, brought by the appellant 
against the appellees, for the purpose of recovering damages 
for the alleged conversion by the appellees of one bale of 
cotton, a part of a crop on which the appellant had a lien for 
advances, of which lien the appellees are charged with notice. 
The appellees pleaded not guilty, and on this plea the cause 
was tried. The appellant, on the trial, after proving its exe- 
cution and record, offered in evidence the note he relied on, 
as establishing his lien, which is substantially as follows: 

“The State of Alabama, Chambers connty. $140.00. By 
the 15th day of October, 1882, I promise to pay L. Schuess- 
ler the sum of one hundred and forty dollars, advanced to 
me in provisions and one bay horse, medium size, 13 years old, 
and I further declare that such advance was obtained by me 
bona fide for the purpose of making a crop” on a plantation 
described therein, “and without such advance it would not 
be in my power to procure the necessary provisions to make 
a crop the present year.” The appellees objected to the in- 
troduction of the note in evidence on the ground, that its 
terms failed to compiy with the statute and did not create a 
lien. The court sustained the objection, and would not allow 
the note to be read in evidence ; and to this ruling the appel- 
lant excepted, and was thereby “forced to take a non suit,” 
which he did with a bill of exceptions. The ruling of the 
Circuit Court in excluding the note from the jury, is here as- 
signed as error. 


Rosixson & Denson, for appellant. 
W. H. & R. B. Barnes, contra. 
(No briefs came to the hands of the reporter). 


STONE, J.—The statute, Code of 1876, $ 3286, introduces 
anew right, and confers a new remedy, of the class called 





























558 SUPREME COURT (Dee. Term, 
{[Schuessler v. Gains & Nichols. } 


extraordinary. Such statutes are strictly construed, and to 
obtain the benefit of their provisions, the case made must 
meet all the substantial requirements.—JJceLester v. Somer- 
ville, 54 Ala. 670. This statute has many essentials. The 
advance must be made “in horses, mules, oxen, or necessary 
provisions, farming tools and implements, or money to pur- 
chase the same.” This clause must be construed distribu- 
tively. The advance of any one or more of the articles will 
meet this requirement of the statute. But whatever is ad- 
vanced should not be stated disjunctively in the written note 
or obligation for the same. There must be executed by the 
person to whom the advance is made a written note or 
obligation for the same, and it must express “that the 
same [that is, the article or articles, commodity or commo- 
dities advanced] w was or were obtained by him bona fide for 
the purpose of making a crop, and that without such advance 
it would not be in the power of such person to procure the 
necessary team, provisions and farming implements to make 
a crop.” This clause should be interpreted and employed, 
so as to correspond with the clause which describes the ar- 
ticle or articles advanced. If all the articles enumerated 
above are recited as, or stated to be advanced, then all the 
words in the second clause--team, provisions and farming 
implements—-should be used. If only a part are averred to 
be advanced, then the second clause should be confined to 
the class or classes to which the advanced articles belong. 
If team only be recited as advanced, then the word team 
should be employed in the second clause, and so of the oth- 
ers. If money to purchase team, provisions and farming im- 
plements be recited, then all the words, team, provisions and 
farming implements, should appear in the second clause. In 
other words, the second clause should be as broad and com- 
prehensive in its terms, as the first or reciting clause ; but it 
need not contain words not found inthe statute. Team, pro- 
visions, and farming implements, if expressed in the second 
clause, cover every thing, for the advance of which the stat- 
ute gives a lien. 

The present record does not render it necessary that we 
should consider section 3287 of the Code, which relates alone 
to the registration of such written note or obligation. It 
is not difficult to understand the requirements of that sec- 
tion. 

The written note or obligation in this case is fatally de- 
fective. It recites that the advance was made in provisions 
and a horse. This, if true, is an advance in team and pro- 
visions. The second, or declaratory clause has only the 
word provisions. The meaning of the instrument is, that 
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without the advance of the horse and provisions, it would 
not be in Moore’s power to procure the necessary provisions 
to make a crop. We can not know how much of the advance 
was in the horse, and how much in provisions. If the de- 
claration be good as a lien, it creates it only for the provis- 
ions, and that, on the face of the instrument, is left fatally 
uncertain. 


Affirmed. 


Jones v. The State. 
Indictment for Retailing without a License. 


1. Retailing liquors; when license not required under local statute.— 
Section 9 of the act incorporating the town of Springville in St. Clair 
county (Pamph. Acts, 1872-3, p. 376,), prohibits the sale of spirituous, 
vinous or malt liquors within the corporate limits of the town, but con- 
tains a proviso that the section shall not be construed so as to prevent 
any practising physician or druggist selling such liquors for medical or 
sacramental purposes. //e/d, that practising physicians and druggists 
selling such liquors in said town, in good faith for the purposes specified 
in the proviso, are not required to take out license therefor under the 
general law. 


APPEAL from St. Clair Circuit Court. 
Tried before Hon. L. F. Box. 


The facts are stated in the opinion. 

Joun W. Inzer, for appellant. 

H. C. Tompxtys, Attorney-General, for the State. 
SOMERVILLE, J.—The defendant is indicted for selling 


spirituous liquors in quantities less that a quart, without a 
license and contrary to law. The evidence shows he was, at 
the time of the sale, a druggist and a practising physician, and 
that he sold less than one quart of whiskey for medical pur- 
poses, on the prescription of a licensed practising physician. 
There is no question made as to the perfgct bona fides of the 
transaction. 

The defense made is, that the defendant was excused from 
obtaining a license under the provisions of section 9 of the 
act incorporating the town of Springville in the county of St. 
Clair—Pamph. Acts 1872-73, p. 376. This section provides 
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that “it shall be unlawful for any person or persons to retail 
any spirituous, vinous or malt liquors, or bitters, within the 
corporate limits of said town; Provided, That this section 
shall not be construed, so as to prevent any practising phy- 
sician or druggist selling bitters, spirituous, vinous or other 
liquors, or beer, for medical or sacramental purposes.” 

We do not construe this law to require any license of prac- 
tising physicians and druggists who sell spirituous liquors in 
good faith for the limited purposes specified. The whole sys- 
tem of licenses in the matter of retailing is general, and a 
duly authorized licensee may sell for any and every purpose, 
the only limitation being that he is probibited from selling 
to minors and certain others particularly designated in the 
statutes. There is no autnority any where given to issue 
licenses permitting sales for medical or sacramental purposes. 
Code, 1876, $494; $1544, 

The general statutory system is one of regulation by license. 
The special system here put in operation, in a limited local- 
ity, is one of total prohibition. ‘The proviso only excepts 
two classes of persons, druggists and physicians. They have 
no authority to retail liquors generally to all persons, or for 
all purposes. Their power is limited so as to confine their 
sales to medical, or sacramental purposes. Much is entrusted 
to the probity and intelligence of these clases of persons, the 
legislature having no doubt assumed that less evil is to be 
apprehended from the probable abuse of the confidence thus 
reposed, than from the inconvenience of an absolute and en- 
tire system of prohibition. 

We think the rulings of the court, holding the contrary 
view, were erroneous, and its judgment must be reversed. 
The facts being undisputed, and the appellant being guilty of 
no offense, a judgment is hereby rendered in this court dis- 
missing the cause. 


Hurst v. Thompson. 
Unlawful Detainer. 


l. Statutory separate estate; wife may bring unlawful detainer in her 
own name.——Under section 289% of the Code of 1876, an action of unlaw- 
ful detainer for the recovery of the possession of land belonging to the 
statutory separate estate of a married woman, may be brought in the 
name of the wife alone. oer a 
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2. Unlawful detainer; recovery of rents a mere incident.--The recovery 
of rents in an action of unlawlul detainer, is a mere incident of the ac- 
tion, and not the foundation of it. 


APPEAL from Macon Cireuit Court. 

Tried before Hon. Joun P. Hupparp. 

This was an action of unlawful detainer brought by Mary 
W. Thompson, the appellee, a married woman, against A. L. 
C. Hurst, the appellant, for the recovery of the possession 
of certain lands described in the complaint. The cause was 
brought to the Circuit Court by appeal from the judgment 
of a justice of the peace, and was there tried de novo. The 
judgment entry shows, that the appellant pleaded “ cover- 
ture and not guilty,” and that upon these issues the cause 
was tried; but the pleas are not set out in the record. On 
the trial it was shown that the appellee was a married woman 
at the time the suit was brought, and that the lands de- 
scribed in the complaint belonged to her as her statutory 
separate estate. The evidence also showed an unlawful de- 
tainer by the appellant. The appellant asked the court in 
writing to charge the jury, in substance, that if they believed 
from the evidence, that the appellee at the time the suit was 
brought, was a married woman, and the lands described in 
the complaint belonged to her as her statutory separate es- 
tate, then the husband was entitled to the possession thereof, 
and he alone could maintain this action, and that, therefore, 
she could not recover. The court refused to give the charge, 
and the appellant excepted. The appellee recovered a judg- 
ment, from which this appeal was taken, and the appellant 
here assigns as errorthe rendition of the judgment, and the 
refusal of the court to give the above charge. 


Wappy Tuompson, W. C. McIver and Warts & Sons, for 
appellant. 
ABERCROMBIE & GRAHAM and Brewer & BREWER, contra. 


(No briefs came to the hand of the reporter.) 


SOMERVILLE, J.—The only question raised by the 
record is, whether an action of unlawful detainer can be prop- 
erly brought in the name of the wife, where the premises 
sought to be recovered belong to her statutory separate es- 
tate. Weare clearly of opinion that it can. Section 2892 
of the present Code provides that “husband and wife must 
be joined, either as plaintiffs or defendants, when the wife 
has an interest in the subject matter ofthe suit, unless the 
suit relate to her separate estate, when she must sue, or be sued 

(36) 


























562 SUPREME COURT [Dee. Term, 
[Hodnett v. The Central R. R. and Banking Co. of Georgia-] 


alone.” It has been said by this court that “the statutory 
proceeding ior an unlawful detainer is but a substitute for 
the common-law remedy by ejectment.”— Lomax v. Spear, 
51 Ala. 532. It is true that the action is designed to redress 
a wrong done to the actual existing possession, and to pro- 
tect such possession against unlawful invasion by affording a 
speedy and summary restitution, and the merits of the title 
can not be investigated or brought into dispute.—Code, $s 
3697, 3704; Womack v. Powers, 50 Ala. 5; Clark v. Stringfel- 
low, 4 Ala. 353; Dwine v. Brown, 35 Ala. 596; Russell v. 
Desplous, 29 Ala. 308. But the fact that the action is pos- 
sessory in its nature does not affect the question. The pos- 
session of the husband is that of a mere trustee, with lim- 
ited statutory rights and responsibilities, and is in law 
merely the possession of the wife.— Robison v. Jtobison, 44 Ala. 
227. The suit relates to her separate estate, within the mean- 
ing of the statute, just as fully as an action of ejectment 
would. Forbidding the title to be controverted makes it 
none the less so, and the recovery of rents is a mere incident 
of the action, and not the foundation of it as in a separate 
action for mesne profits on rent it would be.— Pickens v. Oli- 
ver, 29 Ala. 528 ; Code, $$ 2892, 3709. 
Affirmed. 


Hodnett v. The Central Railroad and 
Banking Company of Georgia. 


Motion to Strike Cause from the Docket in this Court. 


1. Motion to strike cause, from docket; when granted.—Where the 
record sent up from the circuit court, on appeal to this court, including 
the appeal bond and notice of appeal, shows that the cause in which the 
appeal was taken, was entitled, in the circuit court, **W. F. Hodnett v. 
The Purchasers of the Western Railroad of Alabama,’’ and under that 
title was tried, and judgment was rendered for defendants, and that from 
that judgment the appeal was taken by the plaintiff ; and, on that re- 
cord, a cause is docketed, argued and submitted in this court under the 
title of ““‘W. F. Hodnett v. The Central Railroad and Banking Company 
of Georgia, and The Georgia Railroad and Banking Company ;’’ held, 
The cause docketed, argued and submitted in this court, is not the cause 
in which the appeal was taken, and, on motion of the appellees, is 
stricken from the docket. 


“APPEAL from Macon Cireuit Court. 


Tried before the Hon. James E. Coss. 
Vou, LXvitt. 
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W. C. McIver and J. B. Patne, for appellant. 
Geo. P. Harrison, JR., contra. 


SOMERVILLE, J.—Upon the eall of this cause a motion 
was made by appellees’ counsel to strike it from the docket, 
and this motion was submitted in connection with the merits 
of the case. It was based on the ground that the entire 
record, including the return of the clerk of the Cireuit Court 
of Macon county to the certiorari granted by this court, 
shows that there was no such cause pending on trial in the 
lower court. It is so entitled upon the transcript filed in 
this court, and appears under this designation on the court 
docket, and in the submission as here made by counsel. 

The record shows that the case was originally commenced 
before a justice of the peace by the appellant, Hodnett, and 
that the summons was against “The Purchasers of the 
Western Railroad, using the name of the Western Railroad 
Compavy of Alabama.” There is no averment that these 
alleged “purchasers” were a body corporate or copart- 
nership, or a stock-company, nor does it appear who they 
were, or that they were served with process. 

The complaint seems, however, to have been amended, by 
permission of the justice’s court, so as to make the appellees 
defendants, under the name of “ The Georgia Railroad and 
Banking Company, and the Central Railroad and Banking 
Company of Georgia.” The justice thereupon proceeded to 
hear the case, and, after holding it up for consideration for 
some days, rendered judgment fora small sum, not against 
the appellees, but against “The Purchasers of the Western 
Railroad of Alabama,” the original defendants. An appeal 
was taken from this judgment to the Cireuit Court, and the 
cause was then tried, de novo, under the title of “ WW. F. 
Hodnett v. The Purchasers of the Western Railroad of Ala- 
bama,” and judgment was rendered for the defendants. 

We are of opinion that, under this state of facts, the mo- 
tion to strike the cause from the docket of this court, as it 
thus stands, must be sustained. The transcript filed presents 
no such ease. The judgment rendered in the Cireuit Court 
is not in favor of the Georgia companies, the appellees in this 
cause, as shown by the docket, but in favor of “The Pur- 
chasers of the Western Railroad of Alabama.” The cer- 
tificate of appeal and appeal bond also show an appeal from 
this judgment. The cause appealed from is not the one 
which was docketed, argued and submitted in this court for 
our consideration. 

The motion made by appellees is granted with costs. 
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Shiver, Ex’r v. Rousseau. 
Action on Judgment against Personal Representative. 


1. Declaration of insolvency before suit brought, «@ bar to the suit.—The 
effect of a declaration of insolvency of the estate of a decedent, is to draw 
within the exclusive jurisdiction of the court of probate all claims, de- 
mands and liabilities chargeable on the assets, which are not the subject 
of pending suits, including judgments rendered against the personal rep- 
resentative, as such. In a suit, therefore, against the personal repre- 
sentative, founded upon a judgment rendered against him in his rep- 
resentative capacity, a plea setting up that the decedent’s estate had 
been declared insolvent prior to the commencement of the suit, is good 
in bar of the action. ‘ 

2. Same; when plea defective.—Ina suit against a personal representa- 
tive, a plea of the insolvency of the estate which does not show by aflirm- 
ative averments, that the declaration of insolvency was prior to the com- 
mencement oi the suit, is not good in bar of the action. 

3. Demurrer to plea of insolvency; when does not reach defeet in the plea. 
An objection to a plea of insolveney. pleaded in bar of the action, that it 
does not affirmatively aver that the declaration of insolvency was prior 
to the commencement of the suit, can not be taken or allowed on de- 
murrer, unless it is assigned as cause of demurrer. 

4. Plea of resignation by personal representative; when suficient.—Ina 
suit against one as the personal representative of a decedent’s estate, a 
plea by such personal representative is good in bar of the action, which 
avers that, before the commencement of the suit, he had resigned, made 
a final settlement of his administration in the court of probate, and had 
paid over to the judge of probate the balance in money ascertained to be 
due from him on such settlement, and that such balance was the only 
unadministered assets remaining in his hands. 


APPEAL from Coffee Circuit Court. 

Tried before Hon. H. D. Crayton. 

On the 13th of August, 1880, J. E. Rousseau, the appellee, 
commenced suit in said court against Samuel Shiver as the 
executor of the last will and testament of Jacob Shiver, 
deceased, the appellant, on a judgment alleged to have been 
recovered against him as such executor at the spring term, 
1866, of said court; and the minute entry of the judgment is 
set out in the complaint, in which it is ordered, that the judg- 
ment be certified to the probate court. It is averred in the 
complaint that the judgment is unsatisfied ; that the estate of 
said decedent had never been declared insolvent by the pro- 
bate court, and that no execution had issued on said judg- 
ment. The defendant p!eaded “in short by consent that the 
estate of said Jacob Shiver, deceased, has been declared 
insolvent by the Probate Court of Coffee county, Alabama, 


Vou. “xvii. 
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and that this court has no jurisdiction of this cause, the judg- 
ment of the same having been transferred to said Probate 
Court by the order of this court.” The defendant also filed 
two other pleas which were, in substance, that, prior to the 
commencement of the suit, he resigned as the executor of said 
testator, made a final settlement of his executorship in the 
Probate Court of Coffee County, in this State, in which “ the 
administration of said executorship was pending,” and that 
on his settlement a final decree was rendered thereou by said 
Probate Court, and that he had paid over to the judge of 
probate of said county the balance in money ascertained to be 
due from him to said estate on said settlement, and that such 
balance was the only unadministered assets remaining in his 
hands. To these pleas the plaintiff demurred. The grounds 
of demurrer to the plea of insolvency were: (1) That the 
defendant can not plead the insolvency of the estate as 
against the jadgment sued on; and, (2) that the plea fails to 
show that the estate was declared insolvent before the judg- 
ment sued on was rendered. The grounds of demurrer to the 
other pleas were: (1) That the pleas fail to show that the 
defendant turned over the assets remaining in his hands to 
his successor ; and (2) that the payment or delivery of such 
assets to the judge of probate did not discharge the defen- 
daut from liability therefor. The court sustained the de- 
murrers to all the pleas, and the defendant saying “ nothing 
further in bar or preclusion of the plaintiffs demand,” a judg- 
ment was rendered for the plaintiff, from which this appeal 
is taken. 

The errors here assigned are the rulings of the Circuit 
Court above noted. 


W. D. Ronerts, for appellant 
M. N. CARLISLE, contra. 
(No briefs came to the hands of the reporter ) 


BRICKELL, C. J.—1. The plea of insolvency of the estate 
is not good in bar to the action, as it does not by affirmative 
averments show that the declaration of insolvency was prior 
to the commencement of the suit. When during the progress 
of a suit against a personal representative, founded on a debt 
or demand or liability of the testator or intestate, the estate 
is declared insolvent, the fact may be pleaded specially; but 
the only effect is, that, if judgment is rendered on the other 
issues against the personal representative, execution thereon 
can not issue, and to the court of probate the jadgment must 
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be certified for allowance. But if, before suit commenced, the 
estate has been declared insolvent, the insolvency forms a 
good plea in bar, The effect of the declaration of insolvency 
is to Sow within the exclusive jurisdiction of the court of 
probate all claims, demands and liabilities chargeable on the 
assets, not the subject of pendings suits.— Edwards v. Gibbs, 
11 Ala. 292. The want of an averment that the declaration of 
insolvency was prior to the commencement of this suit, is not, 
however, assigned as cause of demurrer. The causes assigned 
resolve themselves into the single proposition, that the insol- 
vency 6f an estate is not pleadable in bar of an action founded 
on a judgment rendered against the personal representative. 
The propcsition is erroneous.— Sharp v. Herrin, 32 Ala. 502. 
Such a judgment is a claim which must be filed in the court 
of probate, and if not filed, would be subject to the bar of the 
statute against claims not filed within nine months after the 
declaration of insolvency. 

2. The remaining pleas show, that before the commence- 
ment of the suit the executor had resigned, and in the court 
of probate had made a final settlement of his administration, 
accounting for assets coming to his hands to be administered. 
The balance in money ascertained to be due on such settle- 
ment, it is averred, was paid to the probate judge. The 
statute provides that “no executor nor administrator can 
allege his resignation in defense to any action or proceeding, 
without an averment that he has settled the accounts, and 
delivered over the assets of the estate, as required by law.” 
(Code of 1876, § 2617.) The payment tothe probate judge, of 
the decree rendered against the executor on final settlement, 
was authorized by the statute. (Code of 1876, § 699). For 
that balance, the only unadministered assets remaining in his 
hands, the administrator accounted as required by law, by the 
payment to the probate judge. It was not his duty to procure 
the appointment of a successor, that he might pay it over to 
him, nor could his relation or liability as executor be continued 
until the appointment of a successor was made. The de- 
murrers to the several pleas were not well taken, and ought 
to have been overruled. 

Reversed and remanded. 
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Murdock v. The State. 


Indictment for Burglary. 


1. Confessions; when admissible.-—While a confession induced by a 
promise made to the defendant by the prosecutor, to dismiss the prose- 
eution, would not be admissible in evidence; yet if the confession was 
we to, and, therefore, uninfluenced by the promise, it is admis- 
sible. 

Same.—Where a witness, upon whose affidavit the defendant, be- 
fore indictment found, had been arrested for burglary, testified, that 
‘*when the preliminary trial was about to be had, defendant called her 
aside and told her if she would dismiss the prosecution he would try to 
get her things for her; that from a discription she had given of them, 
he thought he knew where they were; and she then promised him that 
she would dismiss the prosecation,’’—held, that the testimony was ad- 
missible, the statement made to her by the defendant being voluntary. 

3. Evidence: when inadmissible.—The refusal of a defendant charged 
with burglary, .to allow his house to he searehed without a warrant for 
that purpose, is the assertion of a valuable and undoubted constitutional 
right, and can, in no ease, be construed into a criminative circumstance. 
Such refusal is, therefore, inadmissible in evidence against the defend- 
ant. 

4. Evidence; presumption arising from a state of things continuous in 
its nature can not operate re trospective ly.—Where coverture or other per- 
sonal relation, or state of things, continuous in its nature, is once estab- 
lished by proof, the law presumes that such relation or state continues 
to exist, until the contrary is proved, or until a different presumption is 
raised from the nature of the subject in question. But this presumption 
can not operate retrospectively so as to authorize the inference of the 
prior existence of coverture, or other continuous relation or state, from 
proof of its present existence. 


Appeal from City Court of Montgomery. 

Tried before Hon. T. M. Arrineron. 

At the February Term, 1881, of said court, the appellant 
was indicted for burglary, and at a subsequent term he was 
tried and convicted. On the trial Polly Jackson, the princi- 
pal witness for the State, testified, among other things, in 
substance, that the dwelling-house which the defendant is 
charged to have broken into and entered, was her property, 
and that she lost therefrom at the time of the burglary sev- 
eral articles of personal property. She also testified, that 
Dick Jackson, in whom the ownership of the dwelling-house 
alleged to have been broken into and entered, is laid, “7s my 
husband.” The other facts are stated in the opinion. 

The City Court charged the jury, at the written request of 
the solicitor, that if they “ believe from the evidence beyond 
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a reasonable doubt that the witness, Polly Jackson, is the 
wife of Dick Jackson, the alleged owner of the dwelling-house 
described in the indictment, and there is no evidence that 
said Polly and Dick were living apart permanently or divorced, 
and that, at the time of the burglary, Polly Jackson was liv- 
ing in the house, then the ownership of the house is properly 
laid in Dick Jackson.” To this charge the defendant ex- 
cepted. 


Jxo. GinpRatT WINTER, for appellant. 
H. C. Tomprins, Attorney-General, for the State. 


SOMERVILLE, J.—The indictment, in this case, charges 
the defendant with the crime of burglary, alleged to have 
been perpetrated by breaking into and entering the dwelling- 
house of one Dick Jackson, with intent to steal. The fact of 
the breaking and entering was circumstantially proved, and 
also the loss of certain articles of personal property, which 
were very soon afterwards found on premises occupied by de- 
fendant, and two or three other persons. 

The defendant was, thereupon, arrested by warraut sued 
out before a magistrate by one Polly Jackson, who, being a 
witness, on the trial in the City Court, testified, among other 
things, as follows: “That when the preliminary trial was 
about to be had, defendant called her aside and told her if she 
would dismiss the prosecution, he would try to get her things 
for her ; that from a discription she had given of them, he 
thought he knew where they were; and she then promised him 
that she would dismiss the prosecution.” The court allowed 
this evidence to be introduced against the objection of the 
defendant that the statement was nof voluntary, and to this 
ruling of the court an exception was taken. 

It is certainly true, that, before any confession can be re- 
ceived in evidence in criminal ease, it must be shown to be 
voluntary. Aud, had the defendant been induced to make 
any statement in the nature of a confession, which was 
“forced from his mind by the flattery of hope or by the tor- 
ture of fear,” it should have been rejected as unworthy of 
credit. I Greenl. Ev. § 219; Bonner v. State, 55 Ala. 242. 
A promise to dismiss the prosecution would very clearly have 
been an inducement of this character, and would have viti- 
ated all confessions made on the strength of it, or elicited by 
its influence. But while such a promise is proved to have 
been made, the statement was not induced by it, but was an- 
tecedent to, aud, therefore, of necessity uninfluenced by it. 


This evidence, we think, was properly admitted. 
Yor... LXVIT1. 
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It was not competent to prove, against the timely objec- 
tion of the defendant, that he refused to allow the witness to 
search his house without a search warrant. This was the 
assertion of a valuable and the undoubted constitutional right. 
Const. 1875, Art. 1, § 6; Code, 1876, $$ 4006 et seg. Under 
no possible circumstances can the mere assertion of such aright 
be construed into acriminative circumstance. If the imputa- 
tion of guilt could be so inferred, the claim of .constitutional 
rights would be dangerously prolific of legal wrongs, and thus 
become a snare, if nota mockery. We know of no rule of law 
tolerating a principle so contrary to reason or unjust in its se- 
quence. . 

The charge givert by the court below was erroneous. It 
authorized the jury to infer that the relationship of husband 
and wife existed between the witness, Polly Jackson, and 
Dick Jackson, at the time of the alleged burglary, because 
it was proved to exist at the time of the trial. When the ex- 
istence of a personal relation, or a state of things continuous 
in its nature, is once established by proof, the law presumes 
that such status continues to exist as before, until the contrary 
is proved, or until a different presumption is raised from 
the nature of the subject in question.—1l Greenl. Ev. § 41; 
2 Whart. Law Ev. § 1288. But this presumption can not be 
permitted to operate retrospectively so as to infer the prior 
existence of coverture, or other like relationship, from proof 
of its present existence. It may be that the parties con- 
tracted the relationship within a few days before the trial. 
There is no evidence from which the jury could lawfully infer 
that they were husband and wife at the time of the alleged 
burglary. 

Reversed and remanded. 


Young & Griffin v. The State. 


Indictment for Murder. 
2 

1. Foot prints near scene of the crime; when admissible.—The, charac- 
ter of foot prints leading to or from the place where the crime was com- 
mitted, discovered when the crime was discovered, and their correspond- 
ence with the feet of the accused, or with shoes worn by him or found 
in his possession, are admissible in evidence for the purpose of identify- 
ing him as the guilty agent. Such correspondence is a matter of fact, 
to which any witness observing it can properly testify. 


2. Confessions; when inadmissible—Two prisoners who had been 
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committed to jail on a charge of murder, then recently perpetrated, 
were taken in a few days after their commitment, without legal author- 
ity, by a body of forty unarmed men; and handcuffed, chained together, 
and guarded, they were carried seven miles into the country to a church 
near the scene of the murder, before arriving at which place, the crowd 
had increased to seventy-five. These men had obtained the keys of the 
jail from the sheriff on the assurance, that they would restore to him the 
prisoners unharmed, accompanied with a threat that they would have 
the prisoners even if he did not let them have the keys, and their pur- 
pose in taking the prisoners, as stated by them to the sheriff, was to find 
some money alleged to have been taken at the time of the commission 
of the offense; but it was not shown, that the prisoners were informed 
of the assurance given the sheriff, or of the crowd’s avowed purpose in 
taking them from jail. About ten minutes after arriving at the church, 
one of the prisoners, without any solicitation, so far as shown, asked 
permission to have a ‘‘friendly’’ talk with one of the crowd, whom the 
prisoner designated by name, and the privilege having been granted by 
the leader, the prisoner, the party selected by bim and another of thp 
original forty men went a short distance in the woods, and there the 
prisoner admitted that he assisted in killing the deceased; and aiter- 
wards the other prisoner ‘‘also confessed under similar cireumstances.”’ 
While going from the jail to the church silence towards the prisoners 
Was enjoined in their presence and afterwards observed. The prisoners 
at no time gave the slightest exhibition or evidence ®f apprehension or 
fright, and it was shown that no threats in words or otherwise than as 
above stated, were made, or any inducement offered to the prisoners, to 
obtain their confessions. Held, that the prisoners’ confessions are not 
shown to have been uninfluenced by their surroundings, suspicious and 
meanacing in their character, as they were, and are therefore not shown 
to have been voluntary, and were not admissible in evidence. (Brick- 
ELL, Cc. J. dissenting.) 

3. Confessions; to what faets the jury may look in determining their 
eredibility.—In the consideration and determination of the credibility of 
confessions, or the effect or weight to which they are entitled as evidence, 
the jury must look to all the faets and circumstances under which the 
confessions were made,—those which were introduced before the court, 
if shown to them, as well as any others that may be in evidence. 

4. Confessions; province of the jury in reference to.—If, in view of all 
the evidence, the jury are not satisfied, that a confession was made freely, . 
voluntarily and intelligently, or if it is not harmonious and consistent 
with the other evidence, it should be rejected as wanting in credibility, 
or as not entitled to weight in determining the question of guilt or inno- 
cence. But although the jury may believe that a confession was invol- 
untary, yet, if it is corroborated by, or harmonious and consistent with, 
the other evidence, or if of its truth they have no reasonable doubt, the 
confession should be accepted and acted upon by them. 

Dd. Corpus delicti being proved, a conviction is authorized by an extra- 


judicial confession.—Where the corpus delicti is proved independent of 


the prisoner’s confession, an extra-judicial confession establishing his 
criminal agency, if believed by the jury, will authorize a conviction. 


AppEaL from Chambers Circuit Court. 

Tried before Hon. James E. Coss. 

At the Spring Term, 1882, of said court, the appellants, 
Charles Griffin and Robert Young, were indicted for the 
murder of William McCan, and at the same term they were 


tried, convicted of murder in the first degree, and, in accord- 
Vou, LX Vt. 
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ance with the verdict of the jury, were sentenced to suffer 
death. On the trial it was conceded, that William McCan 
had been killed on the night of November 30th, 1881, and 
there was evidence tending to show, that the defendants in 
the lower court were the parties who perpetrated the deed, 
and that their purpose in so doing was to obtain money. A 
part of the evidence tending to show that the defendants 
were the guilty agents, consisted of two sets of foot-prints or 
tracks, which were discovered near the scene of the crime, 
when the crime was discovered, and which led in the di- 
rection of the respective homes of the defendants. The State 
proved, against the defendants’ objection, that shoes belong- 
ing to the defendants were found in their possession, which, 
when applied to the tracks, fit and corresponded to them, 
and the defendants duly excepted. The other evidence in- 
troduced on the trial, as shown by the bill of exceptions, 
tended to show the following facts: The defendant Griffin 
was arrested on the Thursday following the night of the kill- 
ing, and, after a preliminary trial, was on the next day com- 
mitted to jail; and the defendant Young was arrested on the 
following Saturday, and on the same day, after a preliminary 
examination, was committed to jail, both being charged with 
the murder of the deceased. While on his way to jail Griffin 
confessed his guilt, and on Saturday, while being carried to 
the preliminary trial of Young, he carried parties to a place 
where he had concealed money which he had taken, got the 
money and delivered it up. The defendants had ample op- 
portunities of becoming acquainted with the details attend- 
ing the commission of ‘the crime so far as described by the 
witnesses on the preliminary trials, or by others in conver- 
sations in their hearing. About that time there was much 
excitement in the community, and the killing was the ab- 
sorbing topic of conversation. On the next Monday after 
the defendants were committed to jail, a body of men col- 
lected at a point out in the country about seven miles, near 
the place of the killing, to prosecute a search for other evi- 
dence, and they sent a deputation of six men to LaFayette, 
where the jail was located, in which the defendants were con- 
fined, for the defeudants for the purpose, as they stated to 
the sheriff, of a further examination to find the place where 
other moneys alleged to have been taken when the crime 
was committed, had been secreted. ‘The sheriff refused to 
let them have the defendants, whereupon one of them told 
him that they would come and take them. On the following 
day a band of forty men on horseback rode into LaFayette 
and “parlied with the sheriff’ at a public place in the town, 
in full view of the windows to the cell in which the defend- 
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ants were confined, and demanded the keys of the jail. On 
the refusal of the sheriff to give them the keys, they told him, 
that they would have the defendants any how. “There was 
much commotion in town as they rode in, the universal im- 
pression, at first, being that a mob had come to lynch the 
prisoners, but this apprehension was soon dispelled, when it 
was seen who the men were. Under legal advice and under 
the assurance from the captain of the forty men, that no vio- 
lence was intended, and that he would see them returned,” 
the sheriff obtained the keys, and with about a dozen of the 
forty men, went to the prisoners’ cell, and the door thereto 
was unlocked by the consent and under the direction of the 
sheriff. These men filed the chains confining the defendants, 
there being no other way of conveniently releasing them, 
“one man having a sledge hammer, gotton to be used, if nec- 
essary, in breaking the chains from the floor of the jail, and 
they took said prisoners handcuffed and chained around the 
neck together, and after appointing twelve of the forty men 
to guard and protect the prisoners, marched them through 
the town, (one drunken man, who came with the forty men, 
asking, as they passed through town, ‘where is Bob’, referring 
to defendant Young, aud started towards him, but was pushed 
back), and out seven miles in the country to a country 
church near McCan’s grocery, where were assembled, to- 
gether with the forty, about seventy-five men. There was 
no evidence of any threats of words, or otherwise than as 
herein stated, or inducement of hope offered the prisoners 
along the march. Some men were talking ina quiet, friendly 
manner to the prisoners, when the captain told them to say 
nothing to them now.” The leader was “a man of recognized 
prudence and responsibility,” with whom the prisoners were 
well acquainted. “The prisoners at no time gave the slight- 
est exhibition or evidence of apprehension or fright.” Noth- 
ing was in evidence as to what was said to the prisoners 
while in charge of the forty men, prior to the confession 
hereinafter set forth. These men were white, entirely un- 
armed and were riding, and the defendants were negroes and 
were walking. “Within ten minutes after reaching the coun- 
try church and after a guard had been placed around the 
prisoaers, Robert Young asked permission to talk friendly 
with a Mr. Wise, one of the forty men. The privilige Was 
granted by the captain. The said Young, and Wise and a 
Mr. Dean, also one of the forty, repaired a little piece off into 
the woods, and Young then and there admitted that he as- 
sisted in killing the deceased.” The parties to whom this 
confession was made testified, that they made neither threats 
oe promises, nor held out any inducement whatever to ob- 
OL. LXVIII. 








é 











om 


1881.] OF ALABAMA. 573 


[Young v. The State.] 


tain the confession, and knew of none having been made or 
offered by others. “The defendant, Charles Griffin, also 
confessed under similar circumstances,” 

The foregoing evidence “ was in the presence of the jury 
and court,” and thereupon the State offered the confessions 
in evidence, and the defendants separately objected, each to 
the confession alleged to lave been made by him, on the 
ground that the confessions were not voluntary, but con- 
strained by the circumstances surrounding the defendants 
when they were made. The court overruled their objections 
and they separately excepted, and the confessions were 
allowed to go to the jury as evidence. The same evidence 
was also introduced before the jury. V 

In the general charge the court instructed the jury, among 
other things, in substance, that the confessions by the de- 
fendants were competent evidence and, as such, were allowed 
to go to them for their consideration, and that they must 
consider them, along with the other evidence in the case, in 
making up their verdict ; that the confessions were admitted 
in evidence by the court as voluntarily made, and the jury 
could only judge of their credibility by evidence other than 
such as had been introduced for the purpose of showing that 
they were not voluntary. To the giving of this charge the 
defendant excepted. The defendant then asked the court in 
writing to give the following charges: 1. “ The mere fact 
that a prisoner has made a confession, is not sufficient to au- 
thorize a conviction.” 2. “If a prisoner made what is called 
a false confession, and gave information of facts only which 
had been detailed by others, and which he had opportunity 
of learning from others, by hearing them detailed on prelim- 
inary examination, or elsewhere, the jury may look to this 
fact in determining whether the confession was made to pre- 
vent bodily harm.” 3. “If the jury find that the defendants 
were taken from jail on the Tuesday after their commitment, 
by abou: forty men, and were carried into the country, and 
that such carrying was such a circumstance as induced them, 
or either of them, to confess, then they can look to that fact 
in deciding the credibility of said confession.” 4. “In de- 
ciding on the credibility of the defendant Young’s con- 
fession, the jury may look to the fact, if it be a fact, that the 
defendants were taken out of jail on Tuesday after their 
commitment, by a band of forty horsemen, or men riding, 
and carried a number of miles before any confession was had 
from said Young.” 5. “If the jury believe that the de- 
fendant, Young, was induced to confess by fears or hopes, on 
account of being taken by a large body of men from the jail 
and carried into the country unlawfully, they must look to 
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that fact in deciding the credibility of such confession.” 
6. “ The jury may look to the fact of the taking of defendants 
from jail by a large body of men, after their commitment, 
and of carrying them seven miles into the country, which is 
in evidence, and the manner of so taking them, in deciding 
as to the credibility of said confessions.” The court refused 
to give these charges and the defendants, each for himself, 
separately excepted. 


Wm. J. Samrorp and H.C. Linpsey for appellant. (No 
brief came to hands of reporter.) 


H. C. Tompkins, Attorney-General, for the State.—(1). The 
objection to the testimony that the shoe fitted the track, was 
properly overruled. Whether or nat it did so fit was a fact 
—not an opinion—derived from observation.— Cumpbell 
v. The State, 23 Ala. 44; Lewis v. The State, 49 Ala. 1. 
(2). The only cireumstance tending to establish fear on the 
part of defendants was the fact that a body of men took them 
out of jail to some point several miles away. Not a single 
promise was made, or threat given, nor was anything done 
which would induce them to believe that a confession was 
desired by the mob. On the contrary, the evidence showed 
that during the trip the conversation between the men and 
the defendants was friendly, and that the proposition to con- 
fess came unsought from the defendants. This court will 
view the conclusions of the lower court, in determining the 
admissibility of confessions, as they would the findings of the 
jury on the facts, and must be satisfied that the confessions 
were induced by promises or extorted by threats or fear. 
Grant v. The State, 55 Ala. 201; Bonner v. The State, 55 Ala. 
246; Redd v. The*State, ante, p. 492; Whart. on Crim. Evi- 
dence, § 673; 2 B. & H. Leading Crim. Cases, 182-191. 
(3). The facts upon which the charges as to the credibility of 
the confessions are based, go to the admissibility of such 
confessions, and were tor the court and not the jury.— Whar. 
Crim. Evidence, 627. 


BRICKELL, C. J.—Traces, or marks, at or near the scene 
of the crime, indicative of the presence or proximity of the 
accused, at or about the time of its commission, are admis- 
sible as facts, having a tendency to connect him with the 
crime. Burrill on Cir. Ev. 263. Such traces may be, or 
often are supposed to be derived from impressions of the per- 
son of the accused, or from instruments or objects identified 
as belonging to him or from fragments or portions of objects 


there found, corresponding with other portions found or 
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known to have been in his possession. Burrill on Cir. Ev. 
263-73. The character of foot prints leading to or from the 
place of the crime, discovered when the crime is discovered, 
and their correspondence with the feet of the accused, or with 
shoes worn by him, or found in his possession, are received in 
evidence to identify him as the guilty party or agent. 
Whart. Cr. Ev. $796; Burrell Cir. Ev. 264 ; Campbell v. State, 
23 Ala. 44. The precise point of the objection to the evi- 
dence inv reference to the footprints seems to have been, that 
the witness applying the shoes to the tracks could not state 
the fact of correspondence ; that, it is said, was mere matter 
of judgment or opinion. The correspondence was matter of 
fact only, to which any witness observing it, could properly 
testify.— Commoniealth U. Pope, 103 Mass. 440. 

The rule regulating the admissibility of evidence of con- 
fessions made by a party accused of crime, is simple and well 
defined ; yet, imits application to the varying circumstances 
of particular cases, there is a great diversity of opinion. As 
the rule has been most often stated in our decisions, it is a 
condition precedent to the admissibility of the confession, 
that it must be shown prima facie to have been made volun- 
tarily—-that is, made without the appliances of hope or fear, 
without extraneous pressure in either direction from other 
persons.-—]Vyatt v. Stale, 25 Ala. 12; Brister v. State, 26 Ala. 
107: Mose v. State, 36 Ala. 211; Aaron v. State, 37 Ala. 106 ; 
Bonner v. State, 5&8 Ala. 242: Miller v. State, 40 Ala. 54. 
Whether the confession was made voluntarily, and is, of con- 
sequence, admissible, it lies in the province of the court to 
determine ; and in determining the question, regard must be 
had to the age, the intelligence, character, situation, and con- 
dition of the accused, and to the circumstances attending 
him when it was made'—-Johnson v. State, 59 Ala. 37. The 
special circumstances of the particular case afford the better 
test in determining whether the confession was spontaneous, 
or whether it sprung from hopes excited, or fears alarmed by 
the words or acts of others. 

It is not insisted that there were any promises or persua- 
sions, direct or indirect, employed to induce the accused to 
make the confessions given in evidence ; nor that threats in 
words were uttered to extort them. ‘The proposition is, that 
the situation in which the accused were placed, baving been 
unlawfully committed to the custody of a large body of men, 
who without informing them of their purposes, taking them 
from jail, carried them near to the scene of the murder, the 
circumstances of themselves were threatening, having an im- 
mediate tendency to excite the fears of the accused, import- 
ing more imminent peril to their lives, than would the hard- 
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est, most hostile threats, expressed in words. It is but sel- 
dom that confessions are not made in the presence of threat- 
ening circumstances, or under the pressure of calamity, and 
it is because they are so made, when, for ease or freedom, 
the man is so easily seduced, as different agitations may pre- 
vail, to speak falsehood or truth, that the law presumes 
against the admissibility of his confessions—presumes that 
they are not a basis upon which a jury can safely render a 
verdict. But it is not because the circumstances are threat- 
ening, or because calamity is pressing, that confessions can 
be excluded. ‘The pressure of the circumstances must be 
employed to excite hope or to alarm fear, before it can be 
said that the confession, made while they exist, is involun- 
tary.—Cody v. State, 44 Miss. 337 ; Rice v. State, 47 Ala. 38 ; 
Aikin v. State, 35 Ala. 399; Mose v. State, 36 Ala. 211. The 
existence of such circumstances, when they have not been 
employed to induce or to extort the confession, affects its 
credibility, not its admissibility. 

The taking of the prisoners from the jail was unlawful, 
but it was not for the purpose of doing them bodily harm, nor 
for the express purpose of obtaining confessions from them. 
There were no promises made, nor persuasions resorted to, 
nor threats uttered, which were calculated to induce them to 
speak of their connection with the murder. Excepting the 
taking them from jail and carrying them to the vicinity in 
which the murder was committed, there was nothing said or 
done to alarm their fears. So far as it is possible for us to 
know the state of their minds, they had not hope of advan- 
tage or benetit from confessing, or fear of present, impending 
peril, if they remained silent. They manifested no want of 
self-possession, and of their own volition, without solicitation, 
proposed a private interview with persons known to them, 
and of their own selection. The interview was had, apart 
from the company which had collected, and the confessions 
were made. In the presence of such evidence of spontaneity, 
and in the absence of all evidence of extraneous pressure, the 
confessions could not properly have been excluded from the 
consideration of the jury. Confessions can not be excluded 
from the consideration and scrutiny of the jury, unless it ap- 
pears they were induced by the hope of temporal benefit, or 
extorted by the fear of personal injury, excited in the mind of 
the accused by some one who had, or may be reasonably and 
fairly supposed to have had, some power or authority to secure 
to him the promised good, or to avert the threatened evil.—State 
v. Grant, 22 Me. 171; Commonwealth v. Morey, 1 Gray 461. 
The threat or inducement must have had reference to the ease 


or freedom of the accused, or to the avoidance of the appre- 
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hended peril, and must be such as would lead him to acknowl- 
edge guilt of an offense he never committed.—2 Lead. Cr. 
Cas. 188. Then they are excluded, not because of the wrong 
done the accused, but because he may have been induced by 
the pressure of hope or fear, to admit facts unfavorable to 
him, without regard to their truth, in order to obtain the 
promised relief, or to avoid the threatened danger. The cir- 
cumstances in which the accused were placed, may have im- 
ported present danger, but there was no promise or assurance 
given them that they would escape it by confessing the crime. 
There was no reason for the confession, other than such as 
may have sprung from their own reflections, their own hopes 
and fears, in view of these circumstances. Itis not protection 
from these, but protection against the influence of hopes or 
fears excited by the promises or threats of others, the law 
affords. 

When confessions are admitted by the court, the jury must 
receive them as competent evidence. It is without their pro- 
vince to reject them as incompetent. But the credibility of 
the confessions, or the effect or weight to which they are en- 
titled as evidence, it is the province of the jury to determine. 
In the consideration and determination of these inquiries, 
they must look to all the facts and circumstances under which 
the confessions were made—the facts and circumstances 
which were introduced before the court, if shown to them, 
and any other facts or cireumstances which may be in evi- 
dence.—State v. Guild, 5 Halsted 174; Brister v. State, 26 Ala. 
107; Bob v. State, 32 Ala. 560; Red: v. State, ante p. 492. Any 
act, declaration or admission, received as evidence, the jury 
should take and consider in connection with the circumstances 
under which it was done or made. If, in view of all the cir- 
cumstances, the jury are not satisfied that the confessions 
were made freely, voluntarily, and intelligently ; if they be- 
lieve that they originated from fear of present peril, or hgepes 
of personal benefit, excited by others, supposed—fairly and 
reasonably supposed—to have the authority to assure the 
benefit, or to avert the danger; or the confessions are not 
harmonious and consistent with the other evidence, they 
should reject them as wanting in credibility, or as not en- 
titled to weight in passing upon the question of guilt or inno- 
cence. But although they may regard the confessions as 
springing from the hopes or fears of the accused unduly ex- 
cited, yet, if there is evidence corroborating them, or if they 
are harmonious and consistent with the other evidence, if of 
their truth they have no reasonable doubt, the confession 
should be accepted and acted upon by them.—Brister v. 
State, 26 Ala. 107. Voluntary confessions may be untrue; the 

(37) 
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jury are not bound to accept them as conclusive and indis- 
putable. It is only by a comparison of them with any evi- 
dence inconsistent with them, that the jury can determine 
their truth or falsity. Involuntary confessions may be true, 
and their truth satisfactorily appears, when they are in har- 
mony and consistency with all the other evidence in the 
cause. 

The instruction given by the cireuit court, that the 
jury were confined, in passing upon the credibility of the con- 
fessions, to other evidence than such as had been introduced 
before the court to show that they were involuntary, was 
erroneous. ‘The same facts and circumstances which were 
shown to the court, when the court was ealled to pass upon 
the admissibility of the confessions, were shown to the jury. 
These facts and circumstances it was the duty of the jury to 
consider in passing upon the credibility of the confessions. 
If in view of these circumstances, the jury were satisfied, the 
confessions were constrained by promises or threats: that 
they were not made freely, voluntarily, intelligently, they 
were not bound to accept them as voluntary confessions. 
They were bound only to aecept them as competent, admissi- 
ble evidence, ascertaining their credibility, the effect or weight 
to which they were entitled, as they ascertained the credibility 
or effect of any other evidence, introduced for their consider- 
ation.—Brister v. State, 26 Ala. 107; Guild v. Slate, 5 Hal- 
stead, 174; Mathews v. State, 55 Ala. 65. The provinee and 
duty of the court and of the jury are essentially separate and 
distinct, and neither can assume the duty or invade the pro- 
vince of the other. The court adjudged the confessions were 
prima facie voluntary, and therefore competent and admissi- 

le evidence. As competent and admissible evideuce the 
jury were bound to receive them. As incompetent and inad- 
missible the jury could not rejectthem. Butif the jary were 
satisfied the confessions were not made voluntarily, that 
affected their credibility, and in deterimiuing the effect to 
which they were entitled, it was proper for them to consider 
whether they were involuntary. For like reasons the court 
erred in refusing the third, fourth, fifth and sixth instructions 
requested. 

There was no error in the refusal of the first instraction 
requested. When, as in the present case, there is fall evidence 
of the corpus delicti, independent of the confession of the pris- 
oner, a confession of his criminal agency, if believed by the- 
jury, will authorize a conviction.— Mathews v. State, 55 Ala. 
187. The second instruction requested would have been 
proper, perhaps, if it had been stated, that in passing upon 
es credibility of the confessions, the jury could look to the 
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fact that the prisoners had the opportunity of learning the 
facts related by them from the statements of others, But 
that they had such opportunity, of itself, does not tend to 
show that the confessions were not made freely and volun- 
tarily. 

For the errors noticed, the jadgmeut must be reversed and 
the cause remanded. The prisoners will remain in custody 
until discharged by due course of law. 


STONE, J.—On all the questions save one, the entire coart 
concur in the views expressed by our brother, the Chief Jus- 
tice. The excepted question is that which relates to the con- 
fessious of the prisoners, made when taken out of the prison. 

During the entire history of this court the rulings have 
been uniform, that before confessions can be received in evi- 
dence against any one charged with crime, it must be proven 
to the court that they were made voluntarily. Prima facie 
they are inadmissible, and the oxvs is on the prosecution to 
prove they were voluntary. ‘This is a condition precedent to 
their admissibility. —Clark’s Man. $ 2480; Porter v. State, 55 
Ala. 95; Redd v. State, ante p. 4 2: Murphy v. The State, 63 
Ala. 1. Voluntary is a strong adjective. In the sense here 
used, it means the free act of the mind, not influenced in the 
slightest degree by the appliances of hope or fear. Less than 
this is not voluntary. 

In the present case, the testimony shows that no word of 
inducement, or word calculated to inspire fear, was uttered ia 
the hearing of the accused. But tiere is another phase of 
this question. Ihe prisoners were taken from the jail with- 
out a semblance of legal authority by a body of forty men 
acting outside of thelaw. If they were not taken from the jail 
by physical force, the sheriff was at least induced to surren- 
der the keys of the prison under a threat that, if he did not, 
they would have the prisoners any how. The prisoners were 
then carried seven miles into the country, chained and 
guarded, to a point near the scene of the murder, where the 
forty men had increased by additions up to seventy-five. 
Here the confessions were made. It is said these men were 
unarmed, and that they had pledged their word to the sheriff 
that the prisoners should be restored to him unharmed. 
There is no testimony that the prisoners were informed of the 
giving of this pledge. It is said silence was enjoined and 
observed towards the prisoners. Silence begets mystery, 
and often generates fear. It is common knowledge that mobs 

take the law into their own hands by. just such methods as 
these, and we must suppose these prisoners shared in that 
know ledge. Acts may be, and frequently are as menacing as 
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words can be made. If these forty men, or the accredited 
leaders of them, had assured the prisoners, and convinced 
them, that no harm was intended them, then a confession 
freely made after such re-assurance would appear to be vol- 
untary. The testimony falling very far short of this, it is the 
opinion of a majority of the court that the confessions 
made as above were improperly admitted. 
= 


Marler v. The State. 
Indictment for Murder. 


I. Organization of grand jury.—The act of February 15, 1879 (Acts 
1878-9, p. 204) regulating the drawing of grand and petit jurors in cer- 
tain counties therein specified, was not intended to be retroactive, so as 
to affect the validity of any grand jury which had been drawn under the 
general law prior to the approval of the act, but which was organized 
subsequently thereto. Such grand jury was legally organized, though 
drawn under the general law. 

2. Murder; evidence of motive; when admissible —Where a defendant 
indicted for murder had, prior to the killing, filed a bill in equity against 
his wife for a divorce, it is competent for the State, for the purpose of 
showing motive, to prove that the deceased was a material witness for 
the wife, to whom she had filed interrogatories, but whose deposition 
had not been taken, and that the cause was pending at the time of the 
killing; and for this purpose, there being an agreement of counsel that 
the original papers might be used in place of a certified transcript, the 
original bill filed by the defendant, the answer of the wife, the interoga- 
tories to the deceased, and a decree dismissing the bill rendered in the 
cause after the deceased was killed, are admissible in evidence. 

2. Same.—In such case it is also competent for the State to show, 
that a few months before the deceased was killed, defendant told wit- 
ness that he was tired of his wife, that she had not treated him right, 
and that he was going to get a divorce from her, and that he wanted wit- 
ness to give him his daughter. 

4. Same.—lIt is also competent, in such case, for the State to show, 
that shortly before the deceased was killed the witness heard defendant 
say, that the deceased was trying to attend to his business, and that if 
he did not quit it, he would kill him. 

5. Caution by court to accomplice introduced by the State as a witness, 
not error.—Where an accomplice, who had been indicted jointly with 
the defendant, but as to whom there had been a severance, is intro- 
duced as a witness on behalf of the State, it is not error for the court 
to instruct him as to his rights touching his examination, or to state to 
him, that his testimony might be used against him, and that the an- 
nouncement made by the solicitor, that witness’ testimony would not be 
used against him, might not be regarded by the judge before whom he 
might be tried. ; 

6. Evilence; testimony of accomplice; conspiracy.—Where on the trial 
for murder an accomplice is examined on behali of the State, and he 
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testifies to a conspiracy between himself anl the defendant, compassing 
the death of the decease 1, his testimony as to all facts which he alleges 
constituted a part ef the conspiracy, is admissible. 

7. Evidence corroborative of an accomplice; when admissible.—Evi- 
dence corroborative of the testimony of an accomplice must be con- 
fined to points material to the conviction, or te circumstances with 
which the defendant is in some manner connected, or whyph affect his 
identity 

8, Same; when inadmissible.-—An accomplice having testified, that in 
pursuance of an agreement between himself and the accused, he killed 
the deceased, and immediately thereafter went to the house of a sister 
of the deceased, corroborative evidence of the fact that he did go to the 
house of the deceased’s sister, after the commission of the homicide, is 
inadmissible, it being a collateral fact which, apart from the accom- 
plice’s testimony, in no way tended to connect the accused with the 
crime. 

9. Witness; cross-eramination.—Upon the cross-examination of a wit- 
ness, especially if that witness be an accomplice, great latitude is given 
in allowing questions having a tendancy to shake his credit by injuring 
his character, or to prove his accuracy or veracity; and in such matters 
much is left to the enlightened discretion of the court trying the cause, 
and its action will not be reviewed, unless such discretion appears man- 
ifestly to have been abused. 


APPEAL from Crenshaw Cireuit Court. 

Tried before Hon. James E. Coss. 

At the Spring term, 1879, of said court the appellant and 
one Bose Redman were jointly indicted for the murder of 
William B. Colquitt. Ata subsequent term of the court a 
severance was granted the State, Redman having been pro- 
aounced insane by a jury empannelled under the order of 
the court, to try that issue; and the appellant was tried 
alone, was convicted of murder in the first degree, and was 
sentenced to the penitentiary for life. On an appeal to this 
court, that sentence was reversed and the cause remanded. 
Marler v. The State, 67 Ala. 55. After the cause was re- 
manded, a second trial was had, aud he was again convicted 
of murder in the first degree and sentenced to suffer the 
same punishment. On this trial, as shown by the bill of ex- 
ceptions, the State examined Bose Redman as a witness’ 
Before he commenced testifying the court, in the heariug of 
the jury, stated to him, that he could testify or not, as he 
chose, that to testify would not be any advantage to him, 
when he was put on his trial in the future ; that the solicitor 
had stated to the court, that he would not use the testimony 
given by him on the present trial against him ; thal the rule 
was, that, when a witness testified after being cautioned that 
he could do so or not, and his testimony could be used against 
him as a confession ; that the judge then presiding would 
not preside at his trial, and the court could not say, whether 
the announcement made by the solicitor would be regarded 
by the judge before whom he was tried, but presumed that it 
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would. The appellant “objected to the court stating to the 
witness what is above set forth as to what the court that 
tried him would probably do, and that the solicitor had 
given his assurance ” that he would not use the witness’ tes- 
timony against him, and reserved an exception thereto. The 
witness then testified, that on the night of the 16th of Au- 
gust, 1876"*he killed the deceased, and that he was hired to 
do so by the appellant ; that the appellant told witness that 
he would tell his sister to leave the door and window of her 
room open on that night, so that witness, after he had killed 
the deceased, could go to appellant’s sister, and she could 
assist him by giving him rations, until appellant could get 
back from his uncle’s, whither he said he would go, so that 
he could prove himself innocent, in the event he was charged 
with the crime ; and that when he returned he would furnish 
wituess with what provisions he needed until witness could 
leave the country. The witness further testified, that after 
he killed the deceased, he went directly to the house of the 
appellant’s sister, and found the door and window of her 
room open. The appellant moved to exclude so much of the 
witness’ testimony as related to what the witness did after the 
killing, but the court overruled bis motion and he excepted. 
On cross-examination this witness was asked by appellant, 
whether he was not making his arrangements to leave the 
country under a suspicion of sheep-stealing, at the time the 
deceased, was killed, but on objection made by the State, the 
court refused to allow the witness to avswer the question, 
and the appellant excepted. The State also examined as 
witnesses the appellant’s sister, Catherine, and Mrs. Marler, 
his mother, both of whom testified, against the appellant’s 
objection, that Bose Redman came to Catherine’s room on 
the night the deceased was killed, and told them that he had 
killed him; and the appellant separately excepted. 

The father of Bose Redman was also examined on behalf 
of the State, who testified, that a few months before the de- 
ceased was killed, tne appellant told him, that he was tired 
of his wile, that she had not treated him right, and he was 
going to get a divorce from her, and he wanted witness to 
give him his daughter ; that witness told him no man in his 
condition could get his daughter. After showing on cross- 
examination of this witness, that the appellant had never 
“courted” his daughter, and “ never said anything to him 
afterwards about it,” the appellant moved to exclude from 
the jury all of said witness’ testimony, but the court over- 
ruled the motion and the appellant excepted. One Gilchrist 
was also examined on behalf of the State, who testified, tha‘ 


shortly before the deceased was killed, he heard the appel- 
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lant say, that the deceased was trying to attend to his busi- 
ness, and that if he did not quit it, he would make him; and 
that on another occasion appellant came to witness’ house 
aud said he was going to try and get a divorce from his wife, 
and wanted his advice about it ; that he told appellant to let 
the matter alone, that his wife was a good woman, to which 
the appellant replied, that she had not done right; that wit- 
ness again told him to let the matter alone, that appellant 
“ would fool along until they got him in jail,’ to which he re- 
plied * who, they wouldn’t, bat that he would get some of 
them in jail.” The appellant moved to exclude the testimony 
of this witness “as to all of the latter conversation ” with 
him, but the court overruled his motion, and he excepted. 

The State proved and offered to read in evidence a bill 
filed in the Chancery Court of Coffee county by the appellant 
against his wife, seeking a divorce, and the wife’s answer, 
and a set of interrogatories filed by ‘the wife to the deceased 
in. that cause, and also the decree of that court dismissing 
appellant’s bill. The bill, answer and interrogatories were 
filed before the deceased was killed, but the decree was ren- 
dered afterwards. These papers were offered in connection 
with an agreement of counsel executed several terms prior to 
the trial, that the papers should “be used as evidence on 
the trial” of this cause “the same as a certified transcript 
could be used in this ease ;” and also for the sole purpose of 
showing that said suit was pending at the time the deceased 
was killed, and that the deceased was a witness for the wife 
of appellant. The appellant separately objected to the in- 
troduction of these papers, but the court overruled his ob- 
jections, and allowed the State to read the papers in evi- 
dence, and he separately excepted. It was also shown by 
the State, that a commission had been issued on the inter- 
rogatories to the deceased in the divorce case, and had been 
placed in the hands of a commissioner, who had agreed with 
the appellant upon the time and place of taking the de- 
ceased’s deposition, the time agreed on being the ‘week fol- 
lowing the night the homicide was committed. 

Other evidence was introduced, and other exceptions re- 
served by the appellant to the rulings of the court on the 
admissibility of evidence, and to the refusal of the court to 
give to the jury charges requested by him ; but as they were 
not passed on by this court, it is unnecessary to state them. 
In this court the appellant insisted that the grand jury 
which returned the indictment was illegally organized ; but 
the point made by him is sufticiently stated in the opinion. 


Jxo. D. GARDNER, for appellant. 











584 SUPREME COURT Dec. Term, 
‘Marler v. The State. } 


H. C. Tompkins, Attorney-General, for the State. 
SOMERVILLE, J.—The grand jury, which found the in- 


dictment in this case, was a legally constituted body, we 
think, notwithstanding the act of February 13, 1879, which 
was passed to regulate the drawing of grand juries in the 
several counties specified in the act, among which is included 
the county of Crenshaw.—Acts 1878-79, p. 204. This act 
reduced the number of persons to be drawn, for organizing 
grand juries in these several counties, to fifteen, the general 
law in the Code requiring eighteen to be drawn for such 
purpose.—Code, 1876, § 4728. It was not intended, however, 
to be retroactive in its operation, but prospective only. It 
had reference only to such drawing of grand jurors as might 
take place subsequent to the passage of the act in the desig- 
nated counties. The grand jury here was drawn before this 
date, and in accordance with the requirement of the law gov- 
erning such transactions at the time it was done. It was, 
therefore, unaffected by the special act in question. 

The court below properly refused to exclude the testimony 
of the elder Redmen, detailing a conversation between the 
defendant, Marler, and himself in reference to Marler getting 
a divorce from his wife, and desiring to marry witness’ 
daughter. This evidence tended to prove an eagerness on 
defendant’s part to obtain the divorce, and, therefore, to show 
a motive for killing deceased, who was a witness in the 
divorce proceedings, and was supposed to be hostile to de- 
fendant’s purposes.—JMarler v. The State, 67 Ala. 55; Hall 
v. The State, 40 Ala. 698; Johnson v. The State, 17 Ala. 618. 

The testimony of the witness, Gilchrist, was properly ad- 
mitted. The first portion of it was an implied threat against 
the deceased, and the latter part tended to prove the exist- 
ence of a motive for killing him, for the like reason assigned 
in reference to the evidence given in by Redman, to which we 
have above alluded. 

The record of the divorce proceedings, pending between 
defendant and his wife, was competent evidence bearing on 
the question of motive. Their operation was properly lim- 
ited by the court to showing that the suit was pending and 
undismissed at the date of Colquitt’s death, and that the 
latter was a material witness in the cause. It was also com- 
petent to substitute the original papers for the record by 
written agreement of the counsel representing the State and 
the prisoner, as appears to have been done. 

We see nothing objectionable in the instructions given by 
the presiding judge to the witness, Bose Redman, who, though 
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a confessed accomplice, was permitted to testify against the 
defendant in behalf of the State. 

It may be considered the established practice in this State, 
as it was generally at common law, in proper cases and under 
proper precautions, to permit accomplices to testify against 
their associates in crime. It is usually considered as a ques- 
tion for the court to decide, on motion of the prosecuting 
officer, whether or uot to permit it in a particular instance. 
The practice in England seems to have been, as it is with us, 
to allow the matter to be determined by the court, in its dis- 
cretion, as may best subserve the purposes of justice. Where 
accomplices do testify, on application of the State’s solicitor 
to the court, it is usually done under the implied under- 
standing that if they testify truly and fairly, they shall not 
be compelled to suffer by reason of their confessed guilt. 
1 Bish. Cr. Prac. $$ 1075-76; 1 Giveenl. Ev. $ 379 ; Code, 1876, 
§ 4893 ; Whart. Cr. Ev. § 439. 

The testimony of R odnan was, of course, admissible as to 
all facts which he avers, constituted a part of the alleged con- 
apiracy between himself and the defendant, compassing the 
death of the deceased. It was competent, therefore, for him 
to testify to the alleged fact that it was agreed between them 
that he should go, immediately after the commission of the 
homicide, to the house of Catherine Marler, the sister of the 
defendant. We think the court erred in admitting corrob- 
orative evidence to prove that Redman did go to Miss Mar- 
ler’s residence pursuant to the alleged agreement, This was, 
apart from the testimony of the ac complice, a totally irrele- 

vant fact, unless the witness himself had been on trial, 
and it had nothing to do with the issues in this ease, unless 
there was some evidence tending to connect the defendant 
with it. Wethink that the law requires all corroborative 
evidence to be confined to points material to the conviction, 
or to circumstances with which the defendant is in some 
manner connected, or which affect his identity. As was said 
by Lord ABINnGER, in Regina v. Farler, 8 C. & P. 106, “A man 
who has been guilty of a crime himself will always be able 
to relate the facts of the case, and if the confirmation be only 
of the truth of that history, without identifying the persons, 
this is really no corrobor: ation at all. If aman were to break 
open a house, and put a knife to your throat, and steal your 
property, it would be no corroboration that he had stated all 
the facts corree tly; that he had described how the person 
did put the knife to the throat, and did steal the property ; 
it would not at all tend to show that the party accused par- 
ticipated in it.”"—3 Russell on Cr. (9th Ed.) 603. 
The testimony of Mrs. Marler, and of ni daughter, Cath- 
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erine Marler, introduced to corroborate Redman’s statement 
that he went to the house of the latter after the killing, had 
no necessary connection with the guilt of the defendant ; per 
se it was irrelevant, and the proof of its correctness would 
not conduce to prove the guilt of Marler, though it might, the 
guilt of Redman, of which latter fact there was no pretense 
of denial by any one. 

Tie statute provides that a “conviction of felony cannot be 
had on the testimony of an accomplice, unless corroborated 
by other evidence tending to connect the defendant with the 
commission of the offense ; and such corroborative evidence, 
if it merely shows the commission of the offense, or the cir- 
cumstances thereof, is not sufticient.”—Code, 1876, § 4895. 

The statute only declared what was the strong tendency of 
judicial decision before its passage. Its purpose, we think, 
was to require all corroborative evidence either to relate to 
the actual commission of the offense, or the circumstances 
thereof, or else to such portions of the narrative of the ac- 
complice as the evidence may tend to show that the defendant 
had some complicity or connection with. It is clear that the 
corroboration of collateral facts in the statement of an accom- 
plice is no corroboration at all, so far as concerns the de- 
fendant, unless he is shown by other evidence than that of 
the accomplice to be connected in some manner with such 
facts. Suppose, for example, the case of one indicted for 
murder by poisoning the deceased through the use of arsenic, 
an accomplice in the crime testifies that he himself pur- 
chased the poison, by request of the defendant, from a par- 
ticular druggist, and on a certain day, and, perhaps, at a 
stated hour and price. The fact being uncontroverted, ex- 
cept as to the defendant’s complicity, how could it be said 
that proof by the druggist of the purchase by the witness, 
in the quantity and at the time and price stated, would in 
any sense be corroborative evidence. It is presumable that 
the accomplice, if he did the deed, can narrate the cireum- 
stances and the manner of its commission. Unless bis state- 
ment as to such collateral facts is disputed, it needs no cor- 
orboration, and the introduction of a seore of witnesses be- 
fore a jury testifying to the truth of such uncontroverted 
facts, with which the defendant has no connection, would 
tend only to mislead and confuse, in proportion, perhaps, to 
the number introduced.—1 Bish. Cr. Proce. $1081, (nole 4); 
1 Best, Ev. $171; 1 Greenl. Ev. (Redf. Ed), $331, note 3; Ros- 
coe’s Cr. Ev. p. 120; 3 Russell on Cr. (9th Ed.) p. 604. 

It is further urged by appellant’s counsel that the court be- 
low erred in sustaining the objection to the question pro- 


pounded by the defendant, on cross examination, to the wit- 
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ness Redman, as to whether, “at the time Colquitt was killed, 
he was not making his arrangements to leave the country un- 
der the suspicion of sheep-steeling.” If the first part of the 
interrogatory had beeu propounded alone, as to the witness’ 
preparations to leave the country, it would be indisputably 
free from all objection, especially if shown to have connection 
with other reasons than his complicity with the crime 
under investigation. Redman had sworn that it was part of 
the alleged conspiracy between defendart and himself that 
he (Redman) should immediately leave the country after the 
killing, and any proof showing that he was to leave from 
other motives would tend to discredit him. Thechief diffi- 
culty arises from the latter part of the question, which has 
reference to a mere collateral fact and teuds to degrade the 
witness. 

The rule is, that upon cross-examination, especially of an 
accomplice, great latitude will be allowed in order to probe 
his accuracy, veracity, or credibility. So likewise as to ques- 
tions having a tendeney to shake his credit by injuring his 
character. ies Whart. Cr. Ev. § 444; Stephens’ Dig. Law Ev. 
185. It is no objection to the question, that it would expose 
the witness to disgrace, not amounting to crimination. And, 
as said by Mr. Wharton, “while courts have refused to per- 
mit a witness to be examined as to past irrelevant miscon- 
duct, yet questions have been permitted tending to search 
his conscience as to such recent infamy as leaves his testi- 
mony entitled to little respect.’"—1 Whart. Law Ev. ss 544, 
541. While the authorities on this point are not perfectly 
settled, we incline to the view, that, where the question pro- 
pounded has reference to some collateral fact, tending merely 
to degrade the character of the witness, and not exposing him 
to penalty or prosecution, but yet tending to impeach his 
credit as unworthy of belief, great liberality should be ex- 
tended by the nisi prius courts in favor of the allowance of 
the question. Yet much is to be left to the enlightened dis- 
cretion of the court, in such matters, and its action will not 
be reviewed unless such discretion appears manifestly to have 
been abused. The tendency of modern practice seems favor- 
able to great latitude, however, in this regard. 1 Greenl. 
Ky. § 454-5 ; Clark’s Man. Cr. Law, $2434; Campbell's case, 
23 Ala. 44; Childs’s case, 58 Ala. 349; Peop'e v. Manning, 48 
Cal. 335; 2 Phil. Ev. 122; Clark’s Cr. Dig. $999; Halls’ case, 
40 Ala. 698; 1 Whart. Law Ev. $528. 

For the error of the Circuit Court in admitting the testi- 
mony of Mrs. Marler and of Catherine Marler, as above dis- 
cussed, its judgment is hereby reversed and the cause is re- 
manded for further proceedings. In the meanwhile, the 
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prisoner will be retained in custody until discharged by due 
course of law. 


Sims v. Sampey. 
Bill in Equity to Enforce a Vendor's Lien on Land. 


1. Vendor's lien; when discharged.—An administratrix, under the 
decree of the court of probate, sold lands of which her intestate died 
seized and possessed, and took the purchaser’s note for the purchase- 
money. The sale was reported to, and confirmed by the court. After- 
wards, without reporting the payment of the purechase-money, and with- 
out any order of court, the administratrix, of her own volition and before 
the purchase-money was paid, executed to the purchaser a deed to the 
lands. At or about the time the deed was executed, by agreement be- 
tween the intestate’s heirs and the administratrix, and the purchaser of 
the lands, the note for the purchase-money was surrendered to the pur- 
chaser, who became responsible to each heir for the share of the note to 
which he or she was entitled, and each heir gave the administratrix a 
receipt for such share. Afterwards the purchaser paid all the heirs ex- 
cept one, whom he refused to pay. On a bill filed by her to enforce a 
vendor’s lien on the lands for the amount which the purchaser owed her, 
held, 

1. That the relation of vendor and vendee never existed between the 
complainant and the purchaser of the lands. 

2. That the effect of the transaction was a dissolution of the contract 
for the payment of the purchase-money of the lands, an extinguishment 
of the debt therefor, and the creation of several new and independent 
contracts, by which the purchaser became bound to pay separately to 
each heir the share of the purchase-money the administratrix would 
have been bound to pay, if to her the purehaser had made payment of 
the purchase-money. 

3. That the lien being a mere incident to the debt, it was discharged 
when the debt was extinguished. 


ApPEAL from Conecuh Chancery Court. 

Heard before Hon. Jno. A. Foster. 

The bill in this cause was filed on July 18, 1879, by Mrs. 
Hattie L. Sampey against her husband, George G. Sampey, 
aud J. W. Sampey and Thomas W. Sins, and its material 
averments may bestated as follows : On 27th November, 1871, 
Mrs. M. D. Burnett, as the administratrix of the estate of 
John H. Burnett, deceased, under an order of the Probate 
Court of Conecuh County, sold a tract of land belonging to 
said estate, and at the sale George G. and J. W. Sampey be- 
came the purchasers. The sale was reported to, and confirmed 
by the Probate Court, and afterwards said purchasers “ took 
with them in said purchase one F. M. Sampey and the three 
together axecuted their promissory note” to the administra- 
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trix for $2760.00, the amount bid for the lands at the sale, 
payable on November 27,1872. On 7th January, 1873, a pay- 
ment of $500.00 was made on the note and F. M. Sampey was 
released therefrom, and a deed made by the administratrix, 
in pursuance of an order of the Probate Court, t8 George G. 
and J. W. Sampey, conveying to them the lands bid in by 
them at the sale, and they took possession thereunder. The 
complainant was an heir at law of said decedent, and on the 
final settlement of the estate, made by the administratrix on 
or about the 7th January, 1873, she received from the admin- 
istratrix, as part of her distributive share of said estate, a 
elaim for $394.28 against said purchasers, which, she avers, 
was due by them for the purchase-money of said lands, and 
that the same was her sole property and had never been paid, 
and that at the time she received the claim it was agreed and 
understood between her and said purchasers that she was to 
have and retain a vendor’s lien on said lands for the pay- 
ment of said claim. On or about January 6th, 1879, said 
lands were sold under a decree rendered by the Chancery 
Court of Conecuh county in favor of Mrs. Margaret D. Bur- 
nett, as guardian of Rachel Burnett, another heir of said John 
H. Burnett, deceased, against George G. and J. W. Sampey, 
“ to satisfy a note given” to her, as such guardian, for Rachel 
Burnett’s part of said purchase-money, and at the sale 
Thomas W. Sims became the purchaser at and for the sum of 
$611.82, the amount of the decree and costs, and the register 
executed to him a conveyance, and he went into possession 
of the lands under his purchase, and was in the possession 
thereof when the bill was filed. Atthe sale complainant gave 
public notice of her claim on the lands for the unpaid pur- 
chase-money due her. The prayer of the bill was, that the 
complainant be allowed to pay back to Sims the sum paid by 
him for the lands, and to take the title he now holds thereto, 
and that she be decreed to have a vendor’s lien on the lands, 
and that the same be soid for the payment of her said claim 
against George G. and J. W. Sampey, and for general relief. 
The defendants interposed demurrers to the bill, which were 
overruled by the court. From the decree overruling the 
demurrers the defendants appealed to this court; andon the 
hearing of that adpeal, the decree of the Chancery Court was 
reversed, and the cause remanded.—Sims v. Sampey, 64 Ala. 
230. 

After the cause was remanded, the complainant amended 
her bill. The substance of the bill as amended, is given in 
the opinion. To the bill as amended the defendants de- 
murred, assigning numerous causes of demurrer, a statement 
of which is not deemed necessary to a proper understand- 
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ing of the opinion. The chancellor caused a decree to be 


entered overruling the demurrer, from which the defendants 
appealed. ‘That decree is here assigned as error. 


G. R. Faftyuam and H. Pinans, for appellant. 
SraLtworrs & Burners, contra. 


BRICKELL, C. J.—This cause was before the court at a 
former time, and is reported.—Sims v. Sampey, 64 Ala. 230. 
We then decided that, as it appeared from the averments of 
the original bill, the purchase-money of the lands had been 
fully paid, the fact of payment reporied to the court of pro- 
bate, and a conveyance to the purchasers ordered by the 
court, and executed by the administratrix, the equitable lien, 
the security for the payment of the purchase-money, was of 
necessity extinguished. The lien is an incident of the debt 
for the purchase-money, and could not survive its payment, 
whatever other equity, ifany, was created by the subsequent 
transactions between the parties. It was further decided 
that, if the purchase-money was not paid, and there was by 
agreement a transfer by the administratrix to the complain- 
ant of a part of the note given for the purchase-money, 
equal to the share thereof, to which the complainant as heir 
at law would be entitled on distribution, the transfer passed 
only an equity. The administratrix became a trustee of the 
note for the purchase-money to the extent of the trausfer to 
the complainant. It followed that the complainant, as cestui 
que trust, was bound by the decree the administratix subse- 
quently obtained, charging the lands with a lien for a part 
of the purchase-money, under which they were sold and pur- 
chased by Sims. The lien is an entirety, incapable of being 
split into fragments, multiplying suits, and embarrassing 
judicial sales. 

The bill has since been amended, and it is now averred 
that payment of the purchase-money was not reported to the 
court of probate by the administratrix, and the conveyance 
of the lands to the purchasers by the administratrix was not 
made under an order of the court ; that such conveyance was 
made by the administratrix of her own volition, before pay- 
ment of the purchase-money ; that at or about the time of 
its execution, by agreement between the beirs of the intes- 
tate and the administratrix, and the purchasers of the lands, 
the note for the purchase-money was surrendered to the pur- 
chasers, who became responsible to each heir for the share of 
the note to which he or she was entitled, and each heir gave 


the administratrix a receipt for such share, and that the pur- 
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chasers have paid all the heirs, except the complainant, and 

have refused to pay her, and refuse to make their note to 

her for -her share. These are the matters of substance 

averred in the amended bill, and we are anable to see that 

they improve the right of the complainant to relief. 

The relation of vendor and vendee never existed between 
the complainant and the purchasers of the lands. There was 
no relation existing between them, no privity until the pur- 
chase-money was paid, the note evidencing it surrendered, 
the purchasers discharged from liability for it to the admin- 
istratrix, and she discharged from all liability for it to the 
complainant. The effect of the transaction, and the only 
effect the parties could have intended it should have, was a 
dissolution of the contract for the payment of the purchase- 
money of the lands and the creation of several new and inde- 
pendant contracts, by which the purchasers became bound 
to pay separately to each heir the share of the purchase- 
money the administratrix would have been bound to pay, if 
to her they had made payment of the purchase-money. 
Each heir accepted the purchasers as his or her individual 
debtors, to the extent of the separate individual right, in- 
stead of the entire liability to the administratrix, and instead 
of her liability to the heirs separately or collectively, and in 
consideration of the acceptance, and her discharge from lia- 
bility, she released and discharged the purchasers from lia- 
bility for the purchase-money of the lands. The debt for 
the purchase-money was extinguished, and new contracts, 
resting on a new consideration, were created. It is not an 
unusual transaction for a debtor to discharge himself from 
liability to his original creditor by contracting a new obliga- 
tion in favor of a new creditor, by the order of his original 
creditor. When such contract is made, the original debt is 
as fully extinguished as if money had been paid in its satis- 
faction.—1 Parsons on Con. 217. It is plain the purchasers 
were discharged, fully discharged, from all liability to the 
administratrix for the purchase-money of the lands ; and it 
is plain that the administratrix is fully discharged from all 
liability for it t» the complainant. The satisfaction, the dis- 
charge of these liabilities the parties contemplated ; and they 
contemplated the creation of new debts between new par- 
ties, resting upon new, separate, distinct considerations. 
The debt due to the complainant from the purchasers is cap- 
abie of enforcement in a court of law, if she has not by her 
laches lost her right. It is not a lien on the lands, but is a 
mere general debt. 

The legal estate in the lands remained in the heirs, if, as 
now averred, the conveyance was executed by the adminis- 
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tratrix, without the authority of an order of the probate 
court. Whether, if the complainant asserts her legal title to 
an undivided share of the lands, a court of equity would in- 
tervene to divest it, is a question not now presented for con- 
sideration. The court never intervenes to divest a legal es- 
tate, except upon the condition of doing equity,—of com- 
elling the party claiming equity, to render it himself. 
Whether it would not refuse to interfere unless payment was 
made of the debt now claimed, or whether it would not be 
inequitable under the circumstances to permit the complain- 
ant to exact the payment as a condition upon whick the title 
should be divested, it is not our province now to consider. 
The decree of the chancellor must be reversed, and a de- 
cree here rendered sustaining the demurrer and remanding 
the cause. ; 


Lipscomb v. DeLemos. 
Bill in Equity for Dower. 


1. Dower in lands to which husband had perfect equity.—Under the 
Code (§ 2232), the widow is entitled to dower in lands to which the hus- 
band, at the time of his death, had a perfect equity. he having during 
his life time paid all the purchase money therefor; but she is not so en- 
titled if any portion of the purchase money was paid after the husband’s 
death. 

2. Evidence; presumption of payment from possession of note given for 
the debt.—It is well set led that a presumption of payment of a debt 
arises from the possession by the payee of the note or other security - 
given therefor, after its maturity; and when such presumption of pay- 
ment arises, the inference is necessary that the payment was made to 
one lawiully authorized to receive the money. 

3. Same; such presumption indulged in in favor of widow seeking 
dower under paragraph 3 of § 2232 of the Code.—Where a widow seeks to 
obtain dower in lands on the ground that the husband had, in his life 
time, a perfect equity thereto, he having paid all the purchase-money 
therefor, a presumption of the payment of the purchase-money for the 
lands arises in favor of the widow, from her possession of the note given 
therefor, her possession, though unexplained, being free from cireum- 
stances calculated to excite suspicion ; and the payee of the note having 
died prior to the death of the husband, and no administration having 
been granted on his estate, it will be presumed that payment was made 
to the payee prior to his death 


APPEAL from Lowndes Chancery Court. 

Heard before Hon. Jno. A. Foster. 

The bill in this cause was filed on 20th September, 1880, 
by Emma C. Lipscomb against Benjamin DeLemos, seeking 
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dower in certain lands, as the widow of Nathan L. Lipscomb, 
who died in May, 1879. The material facts, as shown by the 
record, are, that Nathan L. Lipscomb, complainant’s husband, 
— from Nathan L. Brooks, on 8th January, 1859, the 
ands in which dower is sought, on a credit and gave his 
notes for the purchase-money, the last of which became due 
on Ist January, 1861, and received from Brooks a bond for 
title; that he thereupon took possession of said lands and 
continued in the possession thereof until some time in 1868, 
when he removed to South Carolina; that soon after his re- 
moval the lands were duly sold at sheriff’s sale, under an 
execution against Lipscomb, and that the appellee was, at 
the time the biil was filed, in possession of the lands, claiming 
and holding them under the purchaser at the sale. The ques- 
tion presented was, whether Lipscomb had, during his life time, 
paid all the purchase-money for the lands. The circumstances 
tending to show payment are sufliciently stated in the 
opinion. On the hearing, had upon the pleadings and proof, 
the chancellor was of the opinion, that the complainant had 
not shown that her husband had paid all of the purchase- 
money, and caused a decree to be entered dismissing the 
bill, and from this decree the complainant appeals, and here 
assigns the same as error. 


Gunter & Buakey, for appellant. 
Coox & Enocus, contra. 


SOMERVILLE, J.—This is a petition for dower by: the 
appellant, the right being claimed in certain lands purchased 
by her husband from one Brooks in the year 1859. It is 
claimed that the husband, during his lifetime, owned a per- 
fect equity in these lands, and that, although no conveyance 
was made to him of the legal title, the wife is entitled to 
dower. 

The proposition is conceded by appellee’s counsel, that if 
the husband, at the time of his death, had a perfect equity in 
the lands, having during his life time paid all the purchase- 
money, the widow is entitled to dower under the provisions 
of section 2232 of the present Code. And the converse of 
the proposition is equally true, that she is not so entitled, if 
any portion of the purchase-money was paid after the death 
of the husband.—Boyd v. Harrison, 36 Ala. 533; 1 Brick. 
Dig. p. 614, $$ 25, 26. 

The chief point of contention here is, whether the pur- 
chase-money was paid before or after the husband’s death. 

The evidence shows the possession by the appellant of the 
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last note given for the purchase-money. This possession, 
though unexplained, is free from any circumstances calculated 
to excite suspicion. Fewer principles are better settled than 
that a presumption of payment arises from the existence of 
this fact —2 Whart. Ev. § 1362. We take it then as pre- 
sumptively true, that the note was paid at some time or 
another, because the possession of it is shown to be ia the 
appellant. 

There are some cogent circumstances for legitimate infer- 
ence afforded by the record in this case. These are the in- 
solvency of Brooks, the payee of the note, at the time of his 
death ; the long period of time since the note fell due and, 
the last payment was made, showing the debt, though not the 
lien on the land, to have been barred at the time of the 
payee’s death; and finally, the fact, which is perhaps the 
most persuasive of all, that Brooks died about two years 
before Lipscomb, and no letters of administration have ever 
been granted on his estate. Payment being presumed, the 
inference necessarily is that it was made to one lawfully au- 
thorized to receive the money, and hence to Brooks before 
his death.—2 Whart. Ev. $$ 1363-64. Our conclusion is, that 
the note was paid before the husband’s death, that he, there- 
fore, had a perfect equity in the lands during his life, and 
that these facts entitled the widow to dower.—Code, 1876, 
§ 2232. 

The decree of the chancellor is reversed, and the cause 
remanded. 


Ex Parte Dillard, Ex’rx. 
Mandamus to Circuit Judge to Strike Cause from Docket. 


I. New trial; condition precedent to the grant of, must be complied with. 
Upon application for a new trial, the grant of which is a matter purely 
of discretion in the primary court, the court may impose on the party ap- 
plying therefor, as a condition to the grant. the payment of all the costs 
which have accrued in the cause; and if a particular time is appointed 
for such payment, though it may expire in vacation, the payment within 
the prescribed period is a condition precedent, with which there must 
be strict compliance. 

2. Same; when payment of costs within prescribed time a condition pre- 
cedent to grant, subsequent payment not a compliance.—In such ease, the 
acceptance of the grant, with the condition imposed, rests wholly in the 
choice of the party in whose favor the grant is made, and if he fail or 
neglect to pay the costs within the appointed time, such failure or neg- 
lect is the equivalent of an election not to accept the new trial; and a 
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subsequent payment can not restore vitality to the grant, unless the 
party was prevented from paying the costs within the time prescribed, 
by the fault of the officer to whom the costs were payable. 

3. Same; when failure to comply with condition precedent to grant, not 
exeused by fault of clerk.—Betore a party, in whose favor a new trial has 
been granted on the condition precedent, that he pay the costs, and who 
has failed to comply with such condition, can excuse himself from, and 
avoid the effeet of such failure because of the act of the clerk of the court 
in exacting more costs than were legally taxable, thereby rendering it 
necessary, that an application for a re-taxation of the costs should be 
made to the court, he must show that he tendered performance within the 
time prescribed by the court. Without this, the fault of the clerk can 
avail him nothing.. 

4. Judging nts take efit ct from day on which re nde red.—The term of the 

court is not with us regarded as one day; and though, until the expira- 
tion of the term, the orders made and judgments rendered are largely 
under the control of the court, and may be altered, modified or vacated, 
vet, they are generally regarded as taking effect from the day on which 
they were made or rendered, subject to the control of the court, and not 
from the day the term closes. 
5. New trial; order granting, on payment of costs within prescribed time; 
day from which time to be computed.—Where a new trial was granted “on 
the payment of the costs in sixty days, as a condition precedent,’”’ the 
day on which the order was made, is the day, from which the period 
within which the costs were to be paid must be computed. 


This was a petition to this court for a writ of mandamus by 
Mary H. Dillard, as the executrix of the last will and testa- 
ment of F. W. Dillard, deceased, seeking to compel Hon. H. D. 
Clayton, as Judge of the Third Judicial Circuit, to strike from 
the docket of the Circuit Court of Lee county, a cause which 
had been brought to that court, wherein the petitioner, as 
such executrix, was plaintiff, and one Gatsy Rice was defend- 
ant. The material averments of the petition are, that at the 
spring term of said court, the petitioner obained judgment 
against Rice in said cause (it being an action in the nature of 
ejectment), for the recovery of a tract of land and damages 
for its detention; that at an adjourned term of the court, and 
on 15th August, 1881, on the application of the defendant, 
previously made, the court granted him a new trial “on the 
peyment of the costs in sixty days, as a condition precedent ;” 
that on the 19th October, 1881,sixty-five days from the 
day on which the new trial was conditionally granted, the 
defendant, who had prior to that time failed to pay the costs, 
or any part thereof, after learning that the plaintiff had de- 
manded the issuance of process for the enforcement of the 
judgment, paid to the clerk of the court sixty dollars on the 
costs, although the costs taxed in the cause amounted to 
$109.40; that at the fall term, 1881, of the Cireuit Court, 
petitioner moved to strike the cause from the docket, on the 
facts above stated, but the court refused the motion, and 
allowed the cause to remain on the docket; and that after- 
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wards, and on the last day of the term, the costs were re- 
taxed, on defendant’s motion, and thereby they were re- 
duced to the sum of eighty two dollars, and were afterwards 
settled with the clerk of the court. 

On this petition, a rule nisi was issued and served on Hon. 
H. D. Clayton, who, as a return thereto, answered, that on 
the trial of the motion made to strike the cause from the 
docket, mentioned in the petition, it was judicially ascer- 
tained, that the costs demanded by the clerk from Rice, on 
the 19th October, 1881, when he sought to pay them, 
amounted to about the sum of 113.00, several items of which 
were disputed by the defendant ; that on that day he paid to 
the clerk on said costs $60.00 and took his receipt therefor, 
wherein it was agreed, that, as to the balance, which was in 
dispute, they “should wait the decision of the court on the 
question” of re-taxing the costs; and that all this was done 
within sixty days from the adjournment of the court, at which 
the order granting the new trial was made. He further 
answered, in substance, that on the motion to re-tax the costs 
made by the defendant, at the fall term of the court, it was 
judicially ascertained that the clerk had demanded an exces- 
sive amount of costs from the defendant, when he offered to 
settle, and that the items objected to by the defendant were 
stricken from the cost-bill, except a small amount, which was 
promptly paid by the defendant; and that he refused to 
strike the cause from the docket because, in his opinion, the 
defendant had, in good faith, endeavored to comply with the 
terms imposed by the court, upon which a new trial was 
granted, and was prevented by the action of the clerk, as 
above stated. 

On the hearing of the cause made by the petition in this 
court, the rule nist was made absolute. 


Gronce P. Harntson, JR., for petitioner. (1.) The writ of 
mandamus should be made peremptory. Ex parte Jones, 35 
Ala. p. 706, and authorities there cited. (2.) In computing 
the time;in which the payment of costs should be made, it 
should be calculated from the rendition of the the judgment. 


A. C. & N. Co. v. The Stute, ex vel. 54 Ala. 36. 
BRICKELL, C. J.—The grant or refusal of a new trial is 


matter purely of discretion in the primary court. Upon the 
grant, or upon the refusal, the court may impose such terms 
or conditions as are deemed proper to advance the justice of 
the particular case. The party in whose favor the verdict is 
rendered, may be required as the condition upon which a new 


trial is refused, to relinquish a part of the sum found for him 
Vor. LXVIII. 
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by the verdict. Whether he will submit to the the condition 
is matter of choice with him. If he declines, the new trial will 
be granted,—or, if he consents, it will be refused, and the re- 
covery reduced. Or the grant may be made upon condition 
that the party applying pay the costs which have accrued, or 
a specified part thereof. Ifthe time within which the pay- 
ment is to be made is not prescribed, the grant is conditional, 
having the effect to keep the canse in court until the next 
term ; and the payment of the costs at any time duging va- 
cation, or before the cause is regularly called for action at 
the next term, is a compliance with the condition, rendering 
the grant absolute.—He parte Lowe, 20 Ala. 330. But ifa 
particular time is appointed for the payment of the costs, 
though it may expire in vacation, the payment within the 
prescribed period is a condition precedent, with which there 
must be strict compliance. If there be not compliance with- 
in the appoiuted time, a subsequent payment can not restore 
vitality to the order or grant.—Lx parte Jones, 35 Ala. 706. 
Performanee or non-performance rests wholly in the choice 
of the party, and if he fail or neglect performance within the 
appointed time, it is the equivalent of an election not to ac- 
cept the new trial. If by the fault of the officer to whom 
the costs are payable, -if he should exact more costs than 
were legally taxable, rendering it necessary that an applica- 
tion for a re-taxation of costs should be made to the court, 
there would be a prevention of performance, which would 
excuse and relieve the party obtaining the grant. But he 
must have offered to comply with the order within the ap- 
pointed period. Without the offer of performance within 
that period, he is without right to claim relief from the con- 
dition, beeause of the fault or act of the officer. That fault 
or act can avail him, only when he has first put himself right, 
by tendering performance at a time when the officer was bound 
to accept it. 

Whether there was an offer of performance, and prevention 
of it by the act of the clerk of the court, would be material 
in this case, only upon the theory that the time within which 
the costs were required to be paid, is to be computed, not 
from the day the order was made, but from the day of the 
adjournment of the term at which it was made. The terms 
of the order are general; the new trial was granted “on the 
payment of the costs in sixty days, asa condition precedent.” 
There is no expression or indication of a purpose to prolong 
the day from which the sixty days are to be computed, until 
the expiration of the term. The term of the court is not 
with us regarded as one day ; and though until the term ex- 
pires, the orders made, and judgments rendered, are largely 
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under the control of the court, and may be altered, modified, 
or vacated, yet, they have been generally regarded as taking 
effect from the day on which they were made or rendered, 
subject to the power of the court, and not from the day the 
term closes.--Ala. C. & N. Co. v. State§54 Ala. 36. If it had 
been intended to postpone the day from which the sixty days 
were to be computed until the close of the term; if it had 
been intended that the order should have, in this respect, a 
differen®operation from that which a judgment of the court 
would have, there would be found some expression of the in- 
tention. The day on which the order was made, is the day 
from which the period within which the costs were to be 
paid, must be computed. The defendant not having paid, or 
offered to pay the costs within that period, by his own act 
lost the right to a new trial, and the cause should have been 
stricken from the docket. 
The rule nisi must be made absolute. 


Shelton, Adm’r ev. Knight, Fx’r. 
Bill in Equity for a Settlement df Partnership Accounts. 


1. In absence of agreement, partners not allowed compensation for ser- 
vices rendered in winding up business after dissolution.—Atter the dissolu- 
tion of a partnership, one partner is not allowed to claim any compen- 
sation or reward for services rendered by him for the benefit of the part- 
nership, in winding up the business thereof, in the absence of a special 
stipulation to allow him such compensation or reward. 

2. Same.—Commissions for selling cotton, which had been consigned 
toa partnership engaged in a general commission business, and which 
was sold, after the dissolution of the partnership, by one of the partners, 
who had been, by mutual agreement, authorized to wind up the unset- 
tled business of the firm, can not be allowed as a credit to such partner, 
upon a settlement of the partnership accounts, unless there is a special 
agreement authorizing it. Sueh commissions, in the absence of such 
agreement, must be divided according to the articles of partnership. 

3. When decree will not be reversed because evidence is confused and 
unsatisfactory.—The decree of a chancery court rendered upon a settle- 
mentof partnership accounts will not be reversed because the evidence 
relating to some of the items embraced in the settlement, is ‘‘ some- 
what confused and unsatisfactory,’’ there not being a clear preponder-, 
ance against the conclusions of the chancellor. 


APPEAL from the Butler Chancery Court. 
Heard before Jno. A. Foster. 
In 1865, Monroe P. Watts, James A. Branch and J. H. 


Bostwick formed a partnership; and, as partners, engaged 
Vou, LXvII, 
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in a general commission business in the city of Mobile, in this 
State, until the 17th March, 1866, when the partnership was 
dissolved, by mutual consent; and by mutual agreement, 
Monroe P. Watts was alone authorized to close and 
wind up the unsettled business of the firm. Under this 
agreement Watts took the entire charge of the unset- 
tled business of said firm, and proceeded with the set- 
tlement thereof, until about the 26th November, 1868, 
when he died, and Jere P. Routon and Thomas A. Knight, 
were appointed the executors of his last will and testament. 

In May, 1866, James A. Branch died, and John C. Berry 
was appointed the administrator of his estate. On the 16th 
October, 1871, J. H. Bostwick, and John C. Berry, as the 
administrator of the estate of James A. Branch, deceased, 
filed the bill in this cause against the said Routon, and 
Knight, as executors of Watts, seeking a settlement of the 
accounts of said partnership. Afterwards Routon died and 
the suit was abated as to him. On 27th April, 1880, Bost- 
wick died, and James A. Shelton, as the administrator of his 
estate, came in and was made a party complainant. The 
cause was referred to the register to take and state an ac- 
count between,the parties. ‘The register stated the account, 
and reported his findings and conclusion to the court. Nu- 
merous exceptions were reserved to this report by the de- 
fendant, which, on submission to the court, were sustained, 
and the court rendered a final decree on the evidence re- 
ported by the register ; and from this decree the complain- 
ants appealed, and here assign the same as error. 


Hersert & BvELL, for appellant. 
JOHN GAMBLE, contre. 


SOMERVILLE, J.—The bill in this case was filed for the 
settlement of the partnership accounts of the late firm of 
Watts, Branch and Bostwick. The partnership having been 
dissolved, Watts was left in possession of the partnership 
books and assets with exclusive authority to wind up the 
business. 

After a careful examination of the evidence taken in the 
case, we are satisfied that the chancellor erred in one respect. 
The item of $1273.04, which was claimed as a credit in 
Watts, favor against the partnership, was improperly allowed 
to him. This item was for commissions for selling cotton, 
which had been consigned to the firm for sale by them as 
commission merchants. The sale was made by Watts after 
dissolution. The rule is, that, after dissolution, no part- 
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ner is allowed to claim any compensation or reward 
for his services rendered for the benefit of the partnership 
in winding up the business of the concern, unless it be spe- 
cially stipulated.—Story on Part. (6th Ed.) p- 271; Colgin v. 
Cummins, 1 Port. 148. There is no evidence of any agree- 
ment authorizing such compensation, and hence it should not 
have been allowed. Watts was entitled to only one half of 
this item, and the other partners to one fourth thereof each, 
this being the proportion in which the profits of the business 
were to be divided between them. 

The evidence in reference to some of the other items is 
somewhat confused and unsatisfactory, but there is not such 
preponderance against the conclusions reached by the chan- 
cellor as, in our opinion, would justify a reversal on any other 
ground than the one above mentioned. The register, in tak- 
ing the account on reference to him, seems to have acted in 
accordance with the opinion of this court, as expressed when 
the case was last here on appeal. —Routon et al. v. Bostwick 
et al. 59 Ala. 360. 

The decree of the chancellor i is reversed and the cause re- 
manded for farther proceedings in accordance with this opin- 
iop. 


Glidden v. Street. 


Action of Trespass Quare Clausum Fregit. 


l. Trespass quare clausum fregit; damages do not bear interest.—The 
damages assesssd in an action of trespass guare clausum fregit, do not 
bear interest until after they have been ascertained by verdict and 
merged in judgment. 

2. Same; interest thereon, when separately ascertained by verdict, should 
be rejected as surplusage.—Where the verdict of the jury in an action of 
trespass quare clausum fregit, was in these words: ‘‘We, the jury, find 
for the plaintiff and assess damages at $18.75, with interest from 4th day 
of February, 1874,”’ held, that all that was said therein in reference to 
interest should have been stricken out as surplusage, and judgment 
rendered for the sum ascertained as damages. 

3. When this court will reverse and render.—In such case this court 
will reverse the judgment of the lower court, and will here render judg- 
ment for the damages assessed by the jury. 


APPEAL from Talladega Cireuit Court. 
Tried before Hon. Leroy F. Box. 


This was an action of trespass guare clausum fregit brought 
VoL, LX vIn. 
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by the appellee against the appellant; was commenced on 
4th February, 1874, and was tried on the 21st January, 1881. 
The jury returned a verdict for the appellee, which, as appears 
from the judgment entry, is in these words: “We, the jury, 
find for the plaintiff and assess damages at $18.75, with inter- 
est from the 4th day of February, 1874.” The judgment 
entry then shows, that the clerk, under the direction of the 
court, computed the interest from 4th February, 1874, to the 
day of trial, and ascertained the amount to be $10.43; and 
thereupon judgment was entered in favor of the appellee for 
$29.18. Ona subsequent day of the term, the appellant 
moved the court to awend the judgment by striking there- 
from the interest on the damages assessed by the jury. The 
court overruled this motion, and the appellant excepted. 

The judgment rendered and the ruling of the court on the 
motion to amend, are here assigned as error. 


BraprorpD & Bisuop, for appellant. 
Jxo. T. HEFLIN, contra. 
(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—The judgment of the Cirenit Court 
must be reversed, and here corrected, upon the authority of 
Jean v. Sandiford, 39 Ala. 317. The damages assessed in an 
action guare clausum fregit do not bear interest until after 
they have been ascertained by verdict and judgment. Then 
the judgment, a merger of the damages, will bear interest 
from the day of its rendition. The verdict here ascertained 
a particular sum as the amount of the damages the plaintiff 
had suffered from the trespass. All that is said iu reference 
to interest should have been rejected as surplusage, and judg- 
ment rendered for the sum ascertained as damages. The 
judgment is reversed and a judgment here rendered, that the 
plaintiff, Andrew J. Street, have end recover of the defendant, 
Stephen S. Glidden, the sum of eighteen dollars and seventy 
five cents, the damages assessed by the jury, together with 
the costs of suit in the Cireuit Court. The costs of the ap- 
peal must be paid by the appellee. 




















ACCOMPLICE. See Criwiar Law, 3—7. 
ACCOUNT, 


1. Open account.—An open account, within the meaning of the statute 
of limitations (Code, § 3229), is one in which some term of the 
contract is left open and undetermined by the parties; or where 
there are current dealings between them, and the account is kept 
open because of contemplated future dealings; but, when goods 
and merchandise are sold at specified prices, or aggregating a 
specified sum, the claim is not on its facean open account. Battle 
vr. Reid, 149. : 

Setilement of partnership accounts; when barred.—When a partner- 
ship has been dissolved, and neither partner has taken any steps 
to bring about a settlement for more than six years after the last 
known partnership transaction, the right to have an account and 
settlement of the partnership dealings is barred. Brewer v. 
Browne, 210. 


» 


ACTION. 


1. Against justice of the peace; when action lies.—A justice of the peace 
is within the general principle which holds a judicial officer, when 
acting in his official capacity, not liable to a civil action for dam- 
ages at the suit of the aggrieved party ; and when such an action 
is brought against him, the question for decision is not whether 
his acts were lawtui, but whether he had jurisdiction of the person 
and of the subject-matter. Heard v. Harris, 4°. 

2. Same.—Where a person complains, on oath, before a justice of the 
peace, ‘that A. B. has threatened and laid hands of violence on 
him, and that he fears and does believe that the said A. B. will 
kill him, from the fact that his life was already endangered from a 
wound inflicted by the said A. B,;’? whether this be construed to 
charge an assault and battery, or to show a necessity for proceed- 
ings to keep the peace, it gives the justice jurisdiction of the sub- 
ject-matter, and authorizes him to issue his warrant for the arrest 
of the person complained of; and the warrant having been exe- 
cuted, and the defendant brought before him, it is his duty to in- 
vestigate the charge; and ifin his judgment, from the evidence 
adduced, there is reason to fear that the defendant will commit an 
offense on the person complaining, to require him to find sureties 
to keep the peace, and to commit him to jail until such sureties 
are given; and his jurisdiction thus appearing on the face of the 
proceedings, defects in the mittimus are mere irregularities, and 
cannot subject him to a civil action for damages after the defendant 
has obtained his discharge on habeas corpus. Ib. 43. 

3. Against municipal corporations: when action lies on account of per- 
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5. 


6. 


~1 


9. 


sonal injuries --When the duty of keeping its streets in repair is 

specially enjoined by its charter upon a municipal corporation, an 

action for damages lies against the corporation in favor of a person 
who suffers injury from the negtigent performance of this duty, 

City of Selma v. Perkins, 145. 

splitting entire cause of action; conclusiveness of former judgment. 

A misrepresentation by the purchaser of a horse, as to the balance 

due on a promissory note transferred by him to the seller in part 

payment of the price, is a single and entire cause of action; and 

the seller having brougut suit against him, before a justice of the 

peace, on account of such misrepresentation, the judgment ren- 
dered by the justice, against the plaintiff, is a bar to a subsequent 
action on account of the misrepresentation, claiming that in fact 
nothing was due on the note when it was so assigned. Berringer 
v. Payne, 154. 

Witness certificate a cause of action.—A witness certificate signed 
and issued by the clerk of the Circuit Court, being an act done in 
the performance of an official duty imposed by statute, is a prima 
facie cause of action in favor of the witness against the party to 
whom he has rendered the service of attendance upon the court; 
and the witness can maintain an action thereon immediately after 
it is signed and issued. Burns v. Howard, 352, 

Writing construed, and held nudum pactum.—A writing in these 
words, ‘‘ Be it none allmen by these presents that 1, B. R., do 
sertify that I give the girle Mary R. the sum of $500 at my death, 

able onely aiter my death to the said Mary R. onela to the said 
Mary R., and I hereby forwarne erry persones or person for traden 
for said note pable after my death, this the (1) firste of february the 
1873;’’ signed by the maker, but without attesting witnesses, and 
delivered to the said Mary R.,—is neither a promissory note, nor 

a testamentary paper, but is merely nudwm pactum; and will not 
support an action, unless shown to be founded on a valuable con- 
sideration. Rice’s Adm’r v. Rice, 216. 

Legacy: when action les to rocover.—Under the present statute 
(Code, § 2634), which is an affirmation ofthe common law, not 
action at law can be maintained for the recovery of a legacy, except 
on proof that the executor has assented to it; until such assene 
the legatee must resort to a court of equity. Bonner v. Young, 35, 

Trespasses by cattle running at large ; liability of owner for damages. 
at commonlaw, and by general statutes.—At common law, the owner 
of cattle was required to keep them confined on his own land, and 
was liable to an action for damages if they escaped and trespassed 
on the lands of another; but this rule of the common law is not of 
force with us, being inconsistent with the general statutes rela- 
ting to estrays, inclosures, and trespasses by eattle, which, in 
effect, treat uninclosed lands as common pasture, and require the 
owner or occupier of lands, seeking to avoid trespasses by cattle 
running at large, to inclose against them. Joiner v. Winston, 189. 

Revivor of action by executor or administrator.—When an executor 
brings an action of ejectment, or statutory action in the nature of 
ejectment, founded on a legal title which was in his testator, and 
dies, resigns, or is removed pending the suit, the action may be 
revived and prosecuted in the name of his successor in the admin- 
istration (Code, § 2622); but, when the action is founded on a title 
which was never in the testator, and which is vested by deed in 
the executor as trustee, the title does not pass to his successor in 
the administration, and the action can not be revived. Wells v. 
Elliott, 183. 
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ACTION ON THE CASE. 


1. Foroverflowing lands ; when exemplary damages may be recovered.—In 
an action on the case for overflowing plaintiff’s lands by digging 
ditches on the adjoining lands of the defendant, of higher eleva- 
tion, and thereby turning the flow of water from its natural course, 
exemplary damages may be recovered, if malice or wantonness on 
the part of the defendant is shown. JZughes v. Anderson, 280. 

2. Same; statute of limitations of one year; injuries sustained after com- 
mencement of suit not recoverable.—The limitation of an action for 
damages for overflowing lands, is one year, and there can be no 
recovery for injuries sustained after the commencement of the 
suit; but in estimating the damages accruing within the twelve 
months, and in separating them from those suffered before that 
time, much latitude and discretion are allowed to juries. Jb. 280. 

3 Sic utere tuo, utalienum non ledas; qualification of the maxrin.—While, 
asarule, every one must so enjoy his own property as not to 
offend his neighbor’s equal right to enjoy his own unmolested, 
this rule can not be enforced in its strict letter, without impeding 
rightful progress, and without hindering industrial enterprise ; and 
hence, minor individual interest is sometimes made to yield to a 
greater and paramount good. Jb. 280. 

4. Rights of proprietors of superior and ingerior heritages as to flow of 
water.—The proprietor of a superior heritage can not, by artificial 
means, cause water to flow on the inferior, which had before that 
time flowed in a different direction ; nor can the owner of an inferior 
heritage, by dam or levee, obstruct the natural flow of water su as 
to cause it to recede, or stand on the superior. Ib. 280. 

5. Same.—The owner of lands has a right to drain them by artificial 
ditches, although thereby the water is precipitated more rapidly, 
and in greater volume on the lands of an adjacent pro; rietor below, 
provided he does not thereby cause water to flow on the lands of 
such adjacent proprietor, which, in the absence of the ditches, 
would have flowed in a different direction, and provided he acts 
with a prudent regard for the welfare of his neighbor. This, how- 
ever, must be weighed and decided by the jury, under instructions 
from the court, with a proper reference to the value and necessity 
of the improvement to the superior heitage, contrasted with the 
injury done thereby to the inferior. Jb. 280. 


ADVANCES TO MAKE CROP. 


1. Statute (Code, §§ 3286-8), construed strictly.—The statute providing 
for a lien for advances to make crops, and a remedy for the en- 
forcement thereof (Code of 1876, §§ 3286-8), introduces a new 
right, and confers a new and extraordinary remedy, and must be 
strictly construed. To obtain the benefit of its provisions, the case 
made must meet all of its substantial requiremerftts. Schuessler 
v. Gains & Nichols, 556. 

2. Same; what the ** written note or obligation”? should contain.—In the 
‘“ written note or obligation ’’ required by the statute to be given 
by the party obtaining the advances, the second clause, declara- 
tory of the purpose for which the advances were obtained ete., 
should be as broad and comprehensive in its terms as is the first or 
reciting clause; but it need not contain words not found in the 
statute, as the words, *‘ team, provisions and farming implements’”’ 
cover everything, for the advance of which the statute gives a 
lien. Th, 556, 

3. Sune; when note fatally defective-—A note given for advances to 
make a crop, the first or reciting clause of which states that the 
amount for which the note was given, was advanced to the maker 
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of the note in ‘‘ provisions and one bay horse,’’ and the second 
clause of which, declaratory of the purpose for which the advances 
were obtained, contains only the word ‘ provisions,’’ in describ- 
ing the articles which the maker would be unable to procure with- 
out such advances, is fatally defective as a lien on the maker’s 
crop. Ib. 556. 


ADVERSE POSSESSION 


1. By purchaser; begins when; title acquired by.—A purchaser of land 


» 
-* 


» 
0. 


under an executory contract, who is let into possession without a 
deed, becomes an adverse holder so soon as he pays the purchase- 
money; and if his possession continues uninterrupted for ten 
years, he may maintain or defeat an action gf ejectment on it. 
Tillman v. Spann, 102. 

Title acquired by.—Possession by a plaintiff in ejectment, and by 
those under whom he claims, which has been open, notorious, 
adverse, and accompanied with uninterrupted claim of ownership 
for ten years or more, is sufficient to maintain the action as against 
any outstanding title, whether the defendant connects himself 
with it or not, and without regard to color of title. Wilson v. 
Glenn, 383, 


Abandonment of possession : whether animo revertendi, a question for 


the jury.—Where the possession Of the premises is abandoned by 
either party, the question as to whether they are lef animo rerer- 
tendi, is one for the consideration of the jury; but, whether sucha 
question arises in the case, is for the court to determine. Jb. 382. 


4. Claim for improvements, under suggestion of. —A mere naked tres- 


passer can not claim the benefit of the statute (Code, §§ 2051-2), 
allowing the defendant the benefit of the value of permanent im- 
provements on a suggestion of three years adverse possession ; the 
statute is applicable only when there is an occupancy in good 
faith under color or claim of title. Raé/road Co. ete. v. Jones, 48. 


AGENCY. 


1. Contract of agent; when binding on principal.—A person who deals 


with an agent, with knowledge of the agency, must, at his peril, 
ascertain the extent of the agent’s authority. Cummins vr. Bea- 
mont, 204. 


2. Same; purchase from agent having limited power to sell.—Under a 


contract of agency for the sale of pianos and organs, it was 
required that all orders for the sale of instruments should be made 
by the agent, and that all instruments sold by him should be 
shipped directly by the principal,fand the agent had possession of 
a piano under a special contract of bailment; Ae/d, that a pur- 
chaser of the piano, having knowledge of the agency, was 
chargeable with notice of its terms, and acquired no title as against 
the principal, although he paid the agreed price to the agent. Jb. 
204. 


3. Transactions between agent and third person having knowledge of 


agency.—When an agent-has money belonging to his principal. 
with power to lend it out, or to use it for the benefit of his princi- 
palin the purchase of supplies; and he lends it to a person who 
has knowledge of the agency, and of the ownership of the money ; 
the borrower can not allow the agent, in payment of the loan, to 
purchase supplies for his own consumption ; and if he does so, he 
is chargeable as a trustee in invitum, and liable to an action for 
money had and received at the suit of the principal. Childers v. 
Bowen & Walthall, 221. 











INDEX. 607 


AGENC Y—ContINvepb. 


4. 


a 


oO 


). 


«J 


RH 


-~ 
— 


. 


10. 


-_ 


ll. 


Contracts of agent; when binding on principal.—A person dealing 
with an agent is bound, at his peril, to ascertain the extent of the 
agent’s real authority; yet the agent’s authority may be inferred 
from his previous employment in similar transactions known to 
the party dealing with him, or from the principal’s subsequent 
acquiescence deliberately made with knowledge of the facts ; and 
when a direct benefit accrues to the principal from the unauthor- 
ized act, his failure to express his dissent may amount to a ratifi- 
eation. Clark v. Taylor & Co., 4508. 

Ratification or disavowal of agent’s dct.—A person can not disavow 
or ratify an act or transaction of which he has no knowledge ; 
and when it is proposed to hold the principal liable for the unau- 
thorized act of his agent, on the ground that he did not disavow 
it, it must be shown that he had knowledge of it.—Jb. 453. 

Ratification of agent’s unauthorized act.—An agent having made, 
without authority, an exchange of a mule belonging to his prin- 
cipal for a horse, a claim and assertion by the principal of right 
and title to the horse, with knowledge of the facets, is a ratification 
of the unauthorized exchange; and such fatification, made with 
knowledge of the facts, is irrevocable. Jones v. Atkinson, 167. 

Execution of deed to land by agent; when ineffectual to convey the legal 
title —Although a conveyance of real estate may run in the name 
of the principal in its body, and in all its clauses, yet if it is 
executed by an agent in his own name, and not in the name of 
the principal, whether such principal be a corporation, or a nat- 
ural person, it is not the deed of the principal, and against him 
ean have no operation in a court of law. Taylorv. Ag. & Mech. 
Association, 229. 

Defective execution of deed by agent; when enforced in eguity.—In a 
court of equity, however, it is well settled, that contracts or con- 
veyances made by an agent having authority, though informally 
and defeectively executed, are binding on, and will be enforced 
against the principal; and upon this doctrine, a court of equity 
will impart validity to, and enforce a mortgage defectively exe- 
cuted by an agent having authority to execute it in the name of, 
and as the act and deed of the principal, whether the defective 
execution is the result of mere inadvertence, or whether it is 
founded in ignorance or mistake of law. Jb. 229. 

Ratification by principal of agent’s act.—It is not essential to a rat- 
ification by a principal of the unauthorized or decectively executed 
act of an agent, that it should be expressed in words; but it may 
be implied from the acts and conduct of the principal. Such rat- 
ification is implied, whenever the acts and conduct of the princi- 
pal, he having full knowledge of the facts, is inconsistent with 
any other supposition, than that of a previous authority, or an 
intention to abide by the agent’s act, though it was unauthorized 
or defectively executed. Jb. 229. 

Ratification by corporation of act of agent; when an estoppel.—A loan 
having been negotiated for a corporation, and to secure it a mort- 
gage made, but defectively executed, on its property by an agent, 
an acceptance by the corporation of the beretits of the transaction, 
by receiving and appropriating to its own uses the money obtained 
on the joan, constitutes a ratification of the agent’s act; and 
although resting in parol, the ratification, in equity, operates as 
an estoppel on the corporation from denying the authority of the 
agent, or the execution of the mortgage. Jb. 229. 

Estopj« Ll by ratification of agent’s act; when binding on judgment cred- 
itor of principal.—A corporation having become estopped by its 
acts and conduct from denying the execution of a mortgage by an 
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agent, such estoppel is equatly binding on a subsequent judgment 
creditor of the corporation, who, having purchased at sheriff’s 
sale the lands conveyed by the mortgage, seeks to eject a pur- 
chaser under a power of sale contained in the mortgage. Jb. 229. 


AMENDMENTS. 





1. Amendment of complaint, as to parties and description of cause of 
action.—The only limitation on the right to amend a complaint in 
an action at law, Is, that there can not be an entire change of parties, 
or the introduction of a new cause of action. The want of proper 

arties, or the misjoinder of either plaintiffs or defendants, may 
os cured by amendment; and any and all misdescriptions of the 
contract declared on may also be cured by an amendment, at any 
time while the cause is in piogress. Steed v. MeIntyre, 407. 

2. Same; by striking out party served with process.—In an action against 
two defendants, as joint makers of a promissory note, voth being 
served with process, and neither appearing or pleading, an amend- 
ment of the complaint by striking out the name of one of them, 
no reason for such amendment being shown, is a discontinuance 
of the entire action, and judgment by default cannot be taken 
against the other defendant. Kendall v Lassiter, 181. 

3. Same; in action for statutory penalty.—In an action to recover the 
statutory penalty for a failure or refusal to enter on the records 
satisfaction of a mortgage which has been satisfied (Code, 
§§ 2222-23), the complaint may be amended by correcting defects 
of form which do not introduce a new cause of action, and also by 
describing the defendants as partners, when the original sum- 
mons and complaint are against them individually Williams v. 
Bowdin, 126. 

4. Amendment of summary execution against sureties on administration 
bond.—When a summary execution is issued against the sureties 
of an administrator on two official bonds executed by him, instead 
of the sureties on the last bond only, the Probate Court should 
quash it on motion, or correct it by striking out the names of the 
first bond; and failing or refusing to do so, this court will render 
a decree correcting and amending the execution by striking out 
their names. Steele v. Graves, 17, 21. 

5. Correction of judgment on appeal.—A judgment of aflirmance and 
the award of a proeedendo “ the Circuit Court, on appeal from a 
judgment rendered before a justice of the peace, in favor of the 
plaintiff, where it is shown that he was entitled to a judgment, is 
a mere error of form, without injury to the defendant; and hence, 
on appeal by the latter, such judgment will be corrected, and, as 
corrected, affirmed in thiscourt. Burns vr. Howard, 353. 

6. Same.—One of two defendants against whom a judgment had been 
obtained before a justice of the peace, having removed the cause 
by certiorari to the Circuit Court, that court rendered judgment 
in his favor ona plea of infancy, but against the other defendant, 
who, without joining in the petition or bond for the certiorari, 
appeared and pleaded, and also against the surety on the certiorart 
bond; held, that the rendition of the judgment against the surety 

yas error, and on appeal by the surety, such error will be con- 
sidered by this court as a mere clerical misprision which will be 
here corrected at the cost of the appellant, without remanding the 
cause. Vaughan v. Higgins, 546. 

7. Same.—lIn an action of trespass, the jury having awarded damages 
with interest from the day the trespass was committed, the judg- 
ment was here corrected by striking out, as surplusage, the award 
of interest. Glidden v. Street, 600. 
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APPRENTICES. 

1. Apprenticing pauper minors; powers of judge of probate.—Under the 
statute providing for apprenticing pauper minors (Code, §§ 1734- 
45), no machinery or form of proceedings is prescribed for putting 

-into exercise the powers conferred thereby on the judge of probate ; 
and he may proceed to apprentice such minors on the report of 
the sheriff, justice of the peace, or other civil officer of the county, 
or ex proprio motu. The only limitation on such power is the 
requirement of the statute, that he must notify the minor’s father, 
gr his mother (if he has no father), when such father or mother is 
living in the county. Brinster v. Compton, 299. 

_ 2. Same; conclusivencss of letters in collateral proceedings.—When the 
letters of apprenticeship of a pauper minor recite that such minor 
has no parents to provide for him, the recital shows that the judge 
of probate had jurisdiction to apprentice the minor; and the val- 
idity of the letters can not be assailed in a collateral proceeding, 
as on petition for writ of habeas corpus subsequently sued out by 
the father of the minor, seeking the minor’s discharge from the 
custody of the master. Jb. 299. 


*. 


ARSON. See Crimixar Law, 8-9 
ASSAULT AND BATTERY. See Crovinar Law, 10. 


ATTACHMENT. 


1. Against married woman, or her statutory estate.—Jurisdiction to ren* 
der judement condemning the statutory separate estate of the wife 
to the satisfaction of a claim for articles of comfort and support of 
the household, can not be acquired by attachment. Lee v. Ryall, 
354. 

2. Judgment against garnishee ; what necessary to support.—To support 
a judgment against a garnishee, there must be a personal judg- 
ment against his creditor; and that judgment must precede or 
attend the judgment against the garnishee. Ib. 354. 

3. Attachment for contempt; when a civil remedy.—The process of attach- 
ment is termed process of contempt, and, in theory, it is founded 
on the offense given the court by the failure to obey its rules, 
orders or decrees; and when emploved by a court of equity to 
enforce its rules, orders or decrees, for the benetit or protection of 
its suitors, it is but a civil process, in the nature of an execution, 
for the benefit of the party injured, or ininterest. (Per BRIcKELL, 
C.J.) Ex parte Hardy, 304. 


ATTORNEY AT LAW. 


1. Lien of attorney.—-Aw attorney has no lien on his client’s lands for 
services rendered in defending them against an effort to charge 
them with the payment of the debt of another. Lee v. Win- 
ston, 402, si 

2. Services rendered for married woman, or her statutory estate.--Under 
the law as it existed in the years 1866-8 (Rev. Code, § 2376), ser- 
vices rendered by an attorney for a married woman, concerning 
her statutory separate estate, did not fall within the class of articles 
of comfort and support of the household, for which her separate 
estate was liable. Jb. 402. 

3. Construction of attorney’s receipt.—Where, under the signature of an 
attorney to a receipt given by him to his client for a claim left with 

(39) 
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him for collection, a memorandum in the attorney’s handwriting 
is made in these words: ‘ L collect for 5 per cent. when not liti- 
gated-—-L0 per cent. whet litigated, on the amount recovered ;’’ 
held, that as the word ‘trecovered”’ is as apt to express the idea of 
money realized, as judgment obtained, the memorandum is opeit 
to explanation by parol proof. Gunn v. Clendenin, 294. 

4. Counsel fees; when divided between trustee and cestitis que trast.—On 
bill filed in this ease for the settlement of a trust, by the benefici- 
aries against the trustee, the counsel fees were ordered to be 
divided equally between the trust fund and the trustee personally, 
under the rule declared in Sinith +. Kennard’s Executors, 33 Ala. 
695; that rule being, that counsel fees would be divided when both 
parties were equally at fault in the litigation. Woodruj v. Snede- 
cor, 437. 


BANKRUPTCY. 


1. What claims pass to assiqnee.--Aclaim for damages resulting from 
negligence in the conduct of a ferry, against the keeper of the ferry 
and sureties on a bond exeeuted by him under the statute (Code 
of 1876, § 1680), is a provable debt against the estate of a bank- 
rupt, and constitutes a part of the assets of the bankrupt’s estate 
which vest in the assignee. Borden v. Bradshaw, 362. 

2. Exemption to bankrupt.—Such a claim may be claimed and allowed 
as an exemption to the bankrupt, under the statute of this State, 
exempting a thousand dollars worth of personal property. Jb. 
362. 

3. Same.—Merely claiming an exemption in personal property, with a 
selection of the articles claimed, by the bankrupt, is not sufficient 
to revest property in the bankrupt, or to fix its status as never hav- 
ing passed out of him. To accomplish this, the claim must be 
allowed, or acquiesced in by the assignee. Zh, 362 

. Suits by assignee in bankruptey.—Since June 22d, 1874, when the 
Revised Statutes of the United States became operative, exclusive 
jurisdiction of all suits by an assignee in bankruptcy, for the 
recovery of assets belonging to the bankrupt’s estate, is vested in 
the Federal courts (§§ 711, 4972); except that, under the provis- 
ions of an amendatory law, adopted on the same day (IS U. 8. 
Statutes at large, 178), the Bankrupt court may authorize the 
assignee to sue in a State court for the recovery of a debt not 
exceeding $500 ; and any suit brought by him in a State court, with- 
out such permission or direction, is without the jurisdiction of the 
court. Glover v. Lore, 219. 

5. What are fiduciary debts.—The liability of a surety on an adminis- 
trator’s bond for the defaults of his principal is not a fiduciary debt 
within the meaning of the bankrupt act. Steele v. Graves, 21. 

6. Same ; discharge in bankruptey dees not relieve from liability. —Under 
the bankrupt act of 1867, the liability of a surety on an administra- 
tor’s bond, before there has been any settlement of the estate, or 
any decree fixing the liability of the administrator to the estate, 
is not a provable debt, and a discharge in bankruptey does not 
relieve the surety from liability for decrees subsequently rendered 
_— his principal. (Overruling Jones v. Knox, 45 Ala. 53). 

>. a 
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BANKS. 


1. Check bg one depositor to another; what constitutes a payment.— 
Where it is shown to be out of a bank’s course of business to re- 
ceive for collection checks drawn on it by its depositors, and @ 
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check on it, drawn by one of its depositors in favor of another, is 
presented by the latter, and the amount thereof is credited on his 
pass-book as a deposit, and the check is placed on the file of paid 
and canceled checks, and afterwards the amount of the check is 
also entered to his credit, and charged against the drawer, on the 
books of the bank; these facts constitute a payment of the check, 
and the amount of it can not be withheld by the bank on discov- 
ering that the check was an unauthorized over-draft, and the 
drawer was insolvent. National Bank v. Burns, 267. 

2. Same.—A charge is erroneous and properly refused, which affirms, 
as matter of law, that, if the drawer and payee of a check are 
customers of the bank on which it is drawn, the presentation of 
the check by the payee to the bank, and the noting or entry of it 
by the bank on his pass-book as a deposit, do not operate as a pay- 
ment of the check; and that, if within a reasonable time the 
bank ascertains that the check is an unauthorized over-draft, and 
offers to return it, there is no liability to the depositor. Jb. 267. 

3. Same.—In such ease, no presumption arises that the bank received 
the check merely for collection and in the capacity of agent for 
the holder; but a presumption of payment of the check does arise 
and the onus of overcoming that presumption rests upon the bank ; 
and it can only be removed by evidence that such was not the in- 
tention of the parties, derived from the course of business with 
the depositor, or from contemporaneous acts or declarations. Jb. 
267. 

4. Over-draft on bank; when a fraud.--li a holder of a check, with full 
knowledge that the drawer is without funds in bank to meet it, 
has no just reason tobelieve that the check will be honored in 
the absence of funds, he is wanting in good faith, if he demands 
and receives payment, especially if it is known to him, that the 
drawer is insolvent, and the bank is ignorant of the insolvency. 
Ib. 267. 

5. Same; scienter must he clearly proved.—In such ease, fraud being im- 
puted to the holder of the check, knowledge of the want of funds 
must be clearly tracedto him. It can not be inferred from the re- 
lations existing between him and the drawer, however intimate, 
unless connected with inculpatory facts or circumstances. Tb. 267. 


BILL OF EXCEPTIONS. 





1. When to be taken.—Exceptions must be taken during the progress 
of the trial, and before the jury leave the bar of the court. Rey- 
nolds v. The Ntate, 502. 

2. Conjlicting recitals of judgment entry and bill of exceptions.—When 
the judgment entry recites an organization of the jury, the ar- 
raignment of the prisoner, and all the incidents of the trial, in 
regular and proper form, these recitals must prevail over contra- 
dictory statements in the bill of exceptions to which no excep- 
tion was reserved. Jhb. 502. 

3. Exception to entire charge.—A general exception to an entire charge, 
asserting several distinet legal propositions, can not be sustained, 
unless each distinct proposition is erroneous. Dickey v. The 
State, d08. 

4. When exception is necessary.—In a criminal case, if counsel state, 
against objection, facts pertinent to the issue and not in evidence, 
or assume, arguendo, such facts to be in the case when they are 
not, this is error suflicient to reverse a judgment; but, in such 
case, ‘‘ there must be objection in the court below, the objection 
overruled, and exception reserved ; the statement must be made of 


tact; the fact stated must be unsupported by any evidence, and 
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must be pertinent to the issue. or its natural tendency must 
clearly be to influence the finding of the jury,’’ else the case is 
not bronght within the influence of the rule above stated. Cross 
v. The State, 476. 


5. General exception to several charge s.—Where several charges are 


asked asa whole, and not separately, and a single general excep- 
tion only is reserved to their refusal, such refusal can not make 
them the subject of review, unless all of them embody correct 
propositions of law, applicable to the facts of the case. Williams 
v. The State, 552. 


6. Contents of bill._—The volume of the bill of exceptions in this case, 


setting out the testimony of all the witnesses in full, with many 
substantial repetitions, is commented on, and comdemned, as im- 
posing unnecessary labor on the court, and subserving no usefu 
purpose; and general rules are stated, as to what should be re 
cited in the bill of exceptions, to authorize the revision of rulings 
as to the admissibility of evidence, or charges given or refused. 
Sinith v. The State, 424. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Writing construed, and held neither note nor will, but nudum pactum. 
f } 


A writing in these words, ‘** Be it none all men by these presents 
that I, B. R,, do serti’y that E give the girle Mary R., the sum of 
$500 at my death, pable onely after my death to the said Mary R. 
onela to the said Mary R,, andl hereby forwarne erry persones or 
person for traden for said note pable after my death, this the (1) 
jirste of february the1873;"" signed by the maker, but without at- 
testing witnesses, and delivered to the said Marv R.,—is neither 
a promissory note, nora testamentary paper, but is merely nedum 
pactum; and will not support an action, unless shown to be 
founded on a valuable consideration. Rice’s Adia’r rv. Rice, 216. 


Presumption of payme at from possession of no e.—It is well settled 


that a presumption of payment of a debt arises from the posses- 
sion by the payee of the note or other security given therefor, 
after its maturity ;and when snck presumption of payment arises, 
the inference is nevessary that the payment was made to one law- 
fully authorized to receive the money. Lipscom) v. DeLemos, 
592. 


BONDS. 


1. A (ministration bond with one surety; summary execution on.—Bonds 


given by executors and administrators are required by statute to 
“‘have at least two sufficient sureties’? (Code, § 2365); but it is 
further provided that a bond, “not payable or conditioned as 
required by law, is not void, but stanas, on its condition being 
broken, subject to all the remedies which eould have been main- 
tained on it if the same had been payable and conditioned as 
required by law”’ (§2404); and this statute, being liberally con- 
strued as a remedial statute, must be held to embrace an admin- 
istration bond with one surety only, under which the adminis- 
trator has acted, and to authorize a summary execution against 
such surety (§ 2619). Steele v. Tutwiler, 107. 


2. Administration bond; summary execution against sureties. —The right 


to have execution against the sureties on an administrator’s bond, 
for the non-payment of a decree against him, is a statutory sub- 
stitute for an action at law on the bond, and exists, after a return 
of ‘‘no property’’ against the administrator, only in those cases 
where such an action could be maintained. Sleele v. Graves, 17, 21. 
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3. Sanie; execution against, where there are two administrations on the 
estate.—When an administrator resigns, and is re-appointed, giv- 
ing anew and diilerent bond, and decrees are rendered against 
him as administrator under the second appointment, and ona set- 
tlement of the second acininistration, no execution can issue on 
such decrees against the sureties on the first bond. Jb. 17, 21. 

Same; liability for administrator’s defaults is not fiduciary debt.—The 
liability of a surety on an administrator’s bond for the defaults of 
his principal is not a fiduciary debt within the meaning of the 
bankrupt act. Jb. 22. 

Saine: discharge in bankruptey does not relic ve from liability. —Under 
the bankrupt act of 1857, the liability of a surety on an adminis- 
trator’s bond, before there has been any settlement of the estate, 
or any decree fixing the liability of the administrator to the estate, 
is nota provable debt, and a discharge in bankruptey does not 
relieve the surety from liability for decrees subsequently rendered 
against his principal. Jb. 21 

6. Same; when statute of limitations begins torun in favor of —The stat- 

utory bar in favor of the sureties of an executor, administrator, or 
guardian, ‘‘for any misfeasance or malfeasance of their principal, 
the time to be computed from the act done or omitted by gs 
Ss which fixes the liability of the surety’’ (Code, § 3226), i 

to be computed, not from the date of the actual misfeasance or 
malieasance of the principal, but from its judicial ascertainment 
by the decree rendered on fin: ul settlement of his accounts. 
Adams rv. Jones, 117; ; Bonner v. Young, 35. 

7. Same; when letters are poncoersdy to sheriff by virtue of his office.--The 
principle above stated applies with full force to the sureties on a 
sheriff's oflicial bond, when letters of administration or guardian- 
ship are granted to him by virtue of his oflice: the statute of limi- 
tations begins to run in their favor, not from the termination of 
their princip«l’s term of oflice as sheriff, but from the final settle- 
ment of his accounts as administrator or guardian. Adams v. 
Jones, 117. 

Same; as to liability for legacy.—Where the trusts of the adminis- 
tration continue, although the executor fails to pay legacies, there 
is no act or omission which fixes the liability of the sureties, and 
the statute of limitations is not available to them in bar of a bill 
to recover legacies. Bonner v. ¥ ound, 30. 

Guardian’s bond; valid asa statutory bond, though executed to secure 
more thar one minor.—The fact that the official bond of a guardian 
Was executed to secure the estates of more than one ward, does 
not Vitiate it as a statutory bund, or impair its force and effect as 
such. Brurson v. Books, 248. 

10. State-indorsed railroad bonds -—-Summary remedies given by stat- 

ute, and right of holders to be subrogated to. Forrest v. Lud- 
dington, 1. 


> 
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BURGLARY. See Crimixart Law, 11-14. 


CHANCERY. 
I. JurtspictTiox, AND GENERAL PRINCIPLES. 


2. Adequacy of legal remedies; forfeiture of estate by breach of con- 
dition. —Whe ‘re lands are conveved, by deed of gift, to the 
grantor’s grandson, with a provision in favor of his d: iughter-in- 
law, the stepmother of the grantee, in these words: ‘* Provided, 
howev er, that Clara A. B., step-mother of said Simeon B., shall 
have the right to occupy the dw elling-house, outhouses, and im- 
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provements thereon, and to use, cultivate and enjoy one-half of 
the said lands. and to take and hold to her own use the rents, 
issues and profits thereof, for and during the term of her residence 
upon said lands, her natural life or widowhood, and at her removal 
from said lands, her marriage or death, the whole of said lands to 
be thereafter the property of said Simeon B. ;’’ if the interest of 
the step-mother is not forfeited by her temporary removal from 
the land in consequence of ill-health and physical infirmity, not 
having the intention to abandon it, her title is legal, and she has 
an adequate remedy at law; consequently, she cannot come into 
equity to enjoin an action of ejectment against tenants to whom 
she has rented the lands, and for relief against a supposed for- 
feiture by breach of the condition. Brown v. Brown, 114. 

2. Same; fraudulent conveyance; remedy of purchaser at sheriff's sale 
against, at law and in equity. —A purchaser at sheriff's sale under 
execution, of lands fraudulently conveyed by the judgment debtor, 
has a plain and adequate remedy at law by action of ejectment, 
and can not come into equity, before acquiring the possession 
at law, to obtain a cancellation of the fraudulent conveyance 
as a cloud on his title. (Somervitie, J., dissenting.) Pettus 
e. Glover, 417. 

3. When creditor without lien may come into equity.—A creditor without 
alien, or by simple contract only, may file a bill in equity to set 
aside a fraudulent or voluntary conveyance executed by his de- 
ceased debtor, and have the property subjected to the payment of 
his debt, on averment and proof of a deticiency of legal assets ; 
but an averment that the debtor died insolvent, and an admission 
of the fact in writing, made to avoid the expense of taking testi- 
mony to prove it, are suflicient to satisfy the rule. Battle 
v. Reid, 149. 

4. Mortgage to creditor, of lands fraudulently conreyed, and foreclosure 
thereof in equity; application of principle, that equity will sustain 
voluntary act which it would have compelled.—<A creditor by simple 
contract, having the right to file a bill to set aside a voluntary 
conveyance as fraudulent, and thereby acquire a lien on the prop- 
erty superior to that of subsequent judgment creditors, may accept 
from the debtor a mortgage on the lands as security for his debt ; 
and having foreclosed the mortgage by bill in equity, making the 
donees parties, there is nothing in the transaction of which such 
creditors can complain, since it merely accomplishes by the act of 
the parties what the court would have compelled them to do. 
Th, 149. 

5. Bill for discovery by judqment creditor, under statutory provisions; 
proceedings as for conte mpt, by imprisonment.—The statute which 
authorizes a judgment creditor, his assignee or personal repre- 
sentative, who has exhausted his legal remedies, to file a bill in 
equity against his debtor, to compel a discovery of meney, prop- 
erty or effects liable to the payment of his debt; and empowers 
the court, after a judicial ascertainment of the existence of such 
money, property or effects, to render a decree requiring the 
debtor, within a specified time, to deliver the same to the register, 
and to make all necessary orders for the collection and recovery 
thereof, and to imprison the defendant until he complies with the 
decree (Code, §§ 3887-9), confers a new and extensive jurisdiction 
upon courts of chancery, not previously possessed ; its manifest 

urpose is to coerce the payment of an ordinary judgment debt 
y imprisonment in the county jril, under the guise of making a 
refusal to pay a contempt-of court; it is, in its true essence and 
urposes, a law authorizing imprisonment for debt, and is, there- 
ore, unconstitutional and void. (Brickei., C. J., dissenting, 
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“1 


held that the statute is merely a regulation of a pre-existing orig- 
inal jurisdiction of the court, and intended to render it more effec- 
tive: that it does not authorize imprisonment for debt, and is not 
violative of any constitutional provision.) Ev parte Hardy, 303. 

When judgime nt ereditor may subject lands of deceased de btor, by bill 
in equity.—While lands descended or devised may, if the personal 
estate be deficient, be charged with the payment of the decedent’s 
debts, yet the heir or devisee fras an equity to insist on the appli- 
ation of the personal estate in exoneration of the lands, it being 
the primary tund out of which his debts should be paid. Hence, 
a court of equity, as a general rule, will not aid a general creditor 
to subject lands devised or descended, unless an original deficiency 
oi the personal estate is shown, or it appears that the personal 
representative has wasted it, and that all legal remedies against 
him and his sureties have been exhausted, or that such remedies 
would be oe and fruitless in consequence of their insol- 
veney. May v. Parham, 25%. 

Same; burden of proof. —On a bill, filed by a general creditor to sub- 
ject lands devised for the payment of the testator’s debts, on the 
ground that the personal assets had been appropriated by the 
personal representative, and he and his sureties are insolvent, 
the burden of proving such insolvency is upon the creditor; and 
the admission of that fact by the personal representative in his 
answer is not evidence against the devisees. Ih. 252. 


8. Private corporation; when stockholders may come into equity.—When 


le 
_ 


10. 


the interests of the corporation are suffering, or are likely to suffer, 
through the inefficiency or faithlessness of any agent or official, an 
appeal for redress should first be made to the board of directors, 
or other governing body, and on their failure or refusal to act, the 
next redress, in ordinary eases, will be found in the power of the 
ballot, under the charter and by-laws of the corporation; and 
though there may be cases in which the stockholder may invoke 
the restraining power of a court of equity in the first instance, it 
must be a very strong case, showing that an appeal to the board 
of directors would be of no avail, and delay extremely perilous. 
Tuskaloosa Man. Co. v. Cox, 71. 

Same; rule applied to facts of this case.—The bill in this ease being 
filed by three of the stockholders in a private corporation engaged 
in manufacturing cotton goods, two of them béing directors, 
against four other directors who composed the executive com- 
mittee, and against the corporation, charging that one of said com - 
mittee, who was also the treasurer and general financial manager 
of the business, under the superintendence of the committee, was 
allowed to purchase all supplies from a mercantile firm of which 
he was a member, at prices greatly in excess of the market rates, 
whereby he was enriching said partnership, at the expense of the 
corporation, reducing its dividends, and depressing the value of its 
stock; and asking the removal of the treasurer and agent, the 
settlement of his accounts; but not charging any fraud or bad faith 
on the part of the other members of the committee, nor alleging 
that redress had been sought through the instrumentalities pro- 
vided by the charter and by-laws; held, that the bill is without 
equity, and an injunction granted on its filing should be dissolved. 
Fo. 77. 

Tnsolvent estate: removal of settlement into equity.—The principle is 
recognized, that the settlement of an insolvent estate should not 
be removed into the Chancery Court, unless special reasons are 
shown; but special reasons are shown in a bill filed by a creditor, 
alleging that a homestead exemption had been allotted to the 
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widow on ex-perte proceedings instituted by her while she was 
executrix, without notice to the creditors, and that she was not 
entitled to such exemption as against uis demand, and seeking to 
have the lands so allotted sold for the payment of debts. While 
such allotment was irregular and not binding on the creditors, it 
was calculated to engender distrust or doubt of the title, and to 
hinder a fair sale of the property, unless the invalidity of the allot- 
ment was first declared, and the property ordered to be sold free 
of incumbranee ; and this the Chancery Court has the power to do, 
while the Probate Court could only order a sale, and leave the 
question of title to be afterwards determined. Corr v. Shackel- 
ford, 241. 

ll. Reformation of deed, on ground of mistake.—As against bona fide pur- 
chasers for a valuable consideration without notice, a court of 
equity will not decree the reformation of a conveyance on the 
ground of mistake, because they have the legal title and an equal 
equity ; but, as against judgment creditors, having no legal title, 
but only a lien, the correction of a mistake will be decreed.—Early 
& Lane v. Owens, 171. 

12. Injunction against breach of covenant running with land.—Whena 

yvurchaser of lands binds himself, by a covenant running with the 
ak not to erect warehouse, or use premises for shipping or 
receiving goods; a court of equity will, on a bill filed by the heirs 
of the covenantee against a purchaser from the covenantor, with 
notice, restrain by injunction a breach of the terms of such a coyv- 
enant, asserting jurisdiction by an equity in the nature of specific 
performance. Robbins vr. Webb, 392. 

13. Defective execution of deed by agent; when enforced in equity.—In a 
court of equity, it is well settled, that contracts or conveyances 
made by an agent having authority, though informally and defect- 
ively executed, are binding on, and will be enforced against the 
principal; and upon this doctrine, a court of equity will impart 
validity to, and enforce a mortgage defectively exeented by an 
agent having authority to execute it in the name of, and as the act 
and deed of the principal, whether the defective execution is the 
result of mere inadvertence, or whether it is founded in ignorance 
or mistake of law. Taylor v. Ag. & Mech. Association, 229. 

14. Estoppel in pais; effect of on land, in equity.—In a court of equity, 
an estoppel resting in parol may bind the legal estate in lands. 
Ib. 229 

15. Ratification by corporation of act of agent ; when an estoppel.—A loan 
having been negotiated for a corporation, and to secure it a mort- 
gage made, but defectively executed, on its property by an agent, 
an acceptance by the corporation of the benefits of the transaction, 
by receiving and appropriating to its own uses the money obtained 
on the loan, constitutes a ratification of the agent’s act; and 
although resting in parol, the ratification, in equity, operates as an 
estoppel on the corporation from denying the authority of the 
agent, or the execution of the mortgage. Jb. 229. 

16. Estoppel by ratification of agent's act; when binding on judgment. 
creditor of principal.—A corporation having become estopped by 
its act and conduct from denying the execution of a mortgage by 
an agent, such estoppel is equally binding ona subsequent judg- 
ment creditor of the corporation, whe, having purchased at sher- 
iff’s sale the lands conveyed by the mortgage, seeks to eject a pur- 
chaser under a power of sale contained in the mortgage. Jb. 229. 

17. Sale under power in mortgage defectively executed; its effect. —If at 
sale of lands under a power contained in a mortgage, which had 
been so defectively executed as not to pass the legal estate, is in- 
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effectual as a foreclosure of the mortgage, it operates, in equity, 
at least as an assignment of the mortgage to the purchaser, who 
thereby acquires a full right as assignee to a decree of foreclosure 
and sale, or to a decree contirming tiie effectual sale, if the owner 
of the equity of redemption does not interpose to avoid it. Ib. 229. 

18. When purchaser is charged with notice of outstanding equity.—W hen- 
ever a purchaser has such information as would put a prudent 
man on inquiry, and inquiry would lead to knowledge of an ad- 
verse claim, it is his own folly if he does not act on the informa- 
tion and make the inquiry. If he does not pursue the inquiry, he 
is wanting in good faith, an indispensable element of a purchaser 
without notice, whom a court of equity protects; and he can 
claim no protection against an outstanding equity prior in point of 
time to his purchase, of which he would have been informed, if 
he had been diligent. Jb 229, 

19. Specific performance of agreement to convey; not decreed against mar- 
ried woman.—The principle is well settled, that the mere agree- 
ment of the wife for the sale of her real estate, though made with 
the assent of the husband, is void at common law, and against 
her a court of equity will notenforce it. Blythe v. Dargin, 370. 

20. Same.—A conveyance by a married woman of lands belonging to 
her as her statutory separate estate, executed by her in the pres- 
ence of two witnesses, acknowledged before, and certified by a 
justice of the peace, signed by the husband, but in which he is 
not named as grantor, and whichcontains no words of convey- 
ance passing or evidencing an intention to pass his estate or inter- 
est in the lands, can not be enforced in a court of equity as a con- 
tract to convey, although the purchase-money had been paid, and 
possession taken and continued by the purchaser thereunder for 
a period of five years. Jb. 370. 


II. PLEADING AND PRACTICE. 


21. Parties to bill by holders of railroad bonds, to enforce statutory lien. 

Persons holding a mortgage on the property of a railroad, executed 

after the indorsement of the railroad company’s bonds by the 

State, are junior incumbrancers, and although they may be proper, 

they are not indispensable parties to a bill by the holders of the 

State-indorsed bonds. Forrest v. Luddington, 1. 

22. Parties to bill for partition of lands.—The widow is dowable of an 
undivided share of lands belonging to a dissolved partnership, of 
which her husband was a member, after the partnership debts 
have been paid, and the partnership accounts settled; and having 
this right, she may join with his heirs in a bill for partition of the 
lands. Brewer v. Browne , ~10. 

23. Misjoinder and multifarivousness.—When letters of guardianship of 
several minor children, distributees of the same estate, are 
granted to the sheriff by virtue of his office, by one and the same 
order, and he dies without making a final settlement of his ac- 
counts, all of them may join ina bill against the sureties on his 
official bond, for an account and settlement, and such bill is not 
demurrable for misjoinder or multifariousness. Adams v. Jones, 
117. 

24. Averments of fraud toaroid bar of non-claim.—It fraudulent conceal- 
ment can take a case out of the operation of the statute of non- 
claim, the averments of the bill in this case are not suflicient for 
that purpose, since it sets forth no facts constituting the alleged 
fraud, nor does it state any mean’ employed to conceal the facts 
from thecomplainant. Morgan v. Morgan, 80. 
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25. 


27. 


28 


. 


29 


30. 


31. 


32. 


33. 


Bill of review; what is error apparent.—Whether an erroneous rul- 
ing on a demurrer is such an error of law apparent on the record 
as would support a bill of review, *‘is a question of grave doubt,”’ 
the solution of which, being unnecessary in this case, is left unde- 
cided. Cresswell’s Adm’r vr. Dunn & Jones, 4.20. 

Same.—Questions not definitely raised by the pleadings, and spe- 
cifically ruled on by the court in the original cause, while they 
may be raised and decided on appeal, are not a proper basis for a 
bill of review. Lb. 420. 

Sworn plea denying execution of writing, when foundation of suit. 
The statute which renders a written instrument, which is the 
foundation of a suit, self-proving, unless the execution thereof is 
denied by a plea, verified by the party charged with its execution, 
or by whom it purports to have been executed (Code, § 3036), is 
applicable to suits in equity as well as to suits at law. Bonner v. 
Young, 35. 

Statute of limitations; its application to suits in equity.—The Code, 
aflirming the pre-existing doctrine prevailing in courts of equity 
in this State, expressly declares that the statute of limitations 
shall apply to suits commenced by bill in chancery; and the fil- 
ing of the bill is declared to be the commencement of the suit. 
(Code of 1876, §§ 3758-9.) Thompson v. Parker, 387. 

Same; how taken advantage of; wher waired.—In equity, the ben- 
efit of the statute may be claimed by demurrer, or by plea, or by 
answer; but the bar of the statute is matter of defense, which 
may be invoked or waived, at the election of the parties in whose 
favor it operates. Unless claimed, it is waived; and the court 
can not, of its own motion, apply it as a defense for the benefit of 
parties who have waived it. Jb. 38?. 

Same; how pleaded.—When the statute of limitations of three years 
is pleaded at law, the plea must aver that the claim or demand 
sued on is an open account; and the same rule applies in equity, 
unless the bill shows on its face that such is the nature of the 
demand. Buttle v. Reid, 149. ° 

Re-examination of witness without an order —When a witness is re- 
examined, without an order for that purpose, his deposition will 
be suppressed on motion; but, when no motion is made, the party 
seeking to suppress the deposition relying on objections made 
when filing cross-interrogatories, which are not called to the at- 
tention of the chancellor, the case will not be reversed because of 
such irregularity in taking the deposition. Bonner v. Young, 35. 

Objections to evidence; when available on error.—This court will not 
consider objections to evidence, to which the attention of the chan- 
cellor does not appear to have been called. Brewer v. Browne, 
210. 

Decree in vacation; rules of practice as to.—Under the statutory pro- 
visions and rules of practice which were in force in October, 1877, 
notwithstanding the inconsistency which existed between those 
formerly in foree (as pointed out in Torbut v. Rogers, 58 Ala. 523), 
the chancellor might render a decree in vacation, in a cause which 
was submitted in term time, after the expiration of ninety days 
from the date of the submission. Forrest v. Luddington, 1. 

When decree will not be reversed because evidence is confused and un- 
satisfactory.—The decree of a Chancery Court, rendered upon a 
settlement of partnership accounts, will not be reversed because 
the evidence relating to some of the items embraced in the settle- 
ment is ‘‘somewhat confused and-unsatisfactory,’’ there not being 
a clear preponderance against the conclusions of the chancellor. 
Shelton v. Knight, 598. 
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1. When charge is properly refused.—A charge which withdraws ma- 
terial evidence from the consideration of the jury, or requires ex- 
planatory charges to prevent it from being misleading, is prop- 
erly refused, notwithstanding it may assert a correct legal propo- 
sition. National Bank v. Burns, 267. 

Argumentative charge.—Charges to juries should be made up of 
clear and distinct legal principles, without involvement, and 
should be free from redundant verbiage, or other confusing ele- 
ments. Ilence, a charge argumentative in its frame is not in pro- 
per form for instructions toa jury, and may be rightly refused on 
that account. Jlughes v. Anderson, 280. 

3. Charge invading province of jury.—-Where the character of a wit- 
ness is assailed, or he is otherwise impeached as being unworthy 
of credit, it is entirely within the province of the jury, as exclu- 
sive judges of the facts, tosay what degree of weight or credibil- 
ity shall be given to his testimony, and the court can not instruct 
the jury, as matter of law, that they can not convict on such tes- 
timony, unless it is corroborated: Moore v. The State, 560. 

4. General charge on evidence, in favor of defe ndant.—In a criminal 
case, when the evidence adduced by the prosecution has no fair, 
legitimate, reasonable tendency to prove the commission of the 
offence charged, or to connect the aecused with its commission, 
the court shouid instruct the jury, on the written request of the . 
defendant (Code, § 3028), to find a verdict of not guilty. Green 
v. The State, 539. 

5. Charges on different aspects of case.—When the evidence adduced, 
on a trial under an indictment for murder, shows the transaction 
in two very different phases, it is for the jury to determine which 
is the true one; and it is the duty of the court to declare the law 
on each phase of the ease, not ignoring the evidence on any point 
beeause he may regard it as weak or inconclusive. Smith v. The 

° State, 424. 

6. Charge on suflicne neu of ‘ ridence.—A charge asked, requiting that a 
fact be ‘clearly’ proved, in a civil case, is properly refused. 
Lehman Durr & Co. v. Ke ly & Brother, 192, 

7 Exception to entire charge .--A general exception to an entire charge, 
asserting several distinct legal propositions, can not be sustained, 
unless each distinet proposition is erroneous. Dickey v. The 
State, 508. 

8. General « reeption to several charges .—Where several charges are 
asked as a whole, and not separately, and a single general excep- 
tion only is reserved to their refusal, such refusal can not make 
them the subject of review, unless all of them embody correct 
propositions of Jaw, applicable to the facts of the case. Wiliams 
v. The State, 552. 


tc 


‘ODE OF ALABAMA. 


~ 


B -O4, Meaning of words; singular including plural. Brunson v. 
Brooks, 248. 

2. §464. Limitation of action to recover lands sold for taxes. Jones 
t. Randle, 258. 


3. § 550. Foreign affidavits. Holly v. Bass’ Adm’r, 206. 
§ 555. Substitution of lost record. May v. Parham, 258. 
5. § 779. Forbidding solicitor to commence prosecution on his own 


affidavit. Sale v. The State, 530. 
6. §§ 1734-44. Apprenticing pauper minors. Brinster v. Compton, 299. 
7. §§ 2120, 2224. Fraudulent conveyances. Seaman rv. Nolen, 463; Leh- 
man Durr & Co. v. Kelly & Brother, 192. 
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8. 


9. 


39. 
40. 


4l. 

2. 
43. 
44. 


§§ 2222-23. Entering satisfaction of mortgage. Williams vo. Bow- 
din. 126, 
§ 2232. Widow’s right of dower. Lipscomb v. DeLemos, 592. 
§ 2288. Widow’s quarantine. Tillman v. Spann, 102 
§ 2365. Administration bonds. Steele v. Tutwiler, 107 
§ 2404. Irregular administration bonds. Steele v. Tutwiler, 107. 
§§ 2447. Petition to sell lands for payment of debts. Ford v. 
Ford’s Adm’r, 141. 
§§ 2524-26. Statement of account against administrator. May v. 
Carlisle, 135. 
§ 2597. Statute of non-claim. Morgan v. Morgan, 80. 
§ 2619. Summary execution against sureties on administration 
bond. Steele v. Graves, 17, 21; Steele v. Tutwiler. 107. 
§ 2622. Revivor of action by or against executor or administrator. 
Wells v. Elliott, 183. 
§ 2625. Appointment of administrator ad litem. Malone & Foote 


v. Hill, 2.25. 


§ 2633. Action against administrator on judgment. May v. Par- 
ham, 258. 
§ 2634. Action for legacy. Bonner v. Young, 35. 
§ 2706. Rents and profits of wife’s statutory estate. Early & 
Lane v Owens, 171. 
§ 2707. Conveyance of wife’s property. Linam ve. Reeves, 89; 
Blythe v. Dargin, 870; Lee v. Winston, 402. 
§ 2711. Liability of wife’s statutory estate for necessaries. Lee v. 
Ryall, 354; Lee v. Winston, 402; Jeffries v. Castleman, 432. 
§§ 2715-16. Computation of dower when wife has separate estate. 
Williams v. Williams, 405. 

§ 2820. Homestead exemption. Meredith v. Holmes, 190 

§§ 2824-25. Exemption for benefit of decedent’s family. Hunter v. 
Law, 367. 

§ 2832. Claim of homestead exemption, Seaman v. Nolen, 463. 
§§ 2834-35. Contest of claimof exemption. Block vr. Bragy, 291. 
§9 287 7-79. Redemption of real estate. Searcey v. Oates, 111. 

§ 2892. When wife may sue alone. J/urst v. Thompson, 560. 

§§ 2951-52. Inprovements under claim of adverse possession. N. 
O. Railroad Co. v. Jones, 48. 

§ 3005. Demurrer. Williams v. Bowdin, 126. 

§ 3028. General charge on evidence. Green v. The State, 539. 

§ 3036. Sworn plea denying execution of writing sued on. Bon- 

nerv. Young, 35; Wilson v. Glenn, 383. 
§ 3122. Appeal case involving less than $20. Dargan v. Harris, 
144. 
§ 3156. Amendment of complaint. Williams v. Bowdin, 126; 
Steed v. McIntyre, 407. 
§ 3211. Lien of executions. Carlisle & Jones v. Godwin, 137. 
§ 3226. Statute of limitations in favor of sureties on official bonds. 
Adams v. Jones, 117; Bonner v. Young, 35, 
§ 3229. Limitation of action on open account. Battle v. Reid, 149 
§ 3244. Deduction of time, under statute of limitations, in case of 
death. Lee’s Adm’r v. Downey, 98. 
§§ 3286-88. Advances tomake crop. Schuessler v. Gains & Nichols, 
556. 
§§ 3555-72. Proceedings for erection of mill-dams, J vlmar v. Fol- 
mar, 129. 
§§ 3758-59. Statute of limitations in equity. Thompson v. Parker, 
bs? 
§§ 3337-8). Bills of discovery, and proceedings to enforce decree. 
Ex parte Hardy, 304. 
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45. §4109. Carrying concealed weapons. Wilson v. The State, 42; 
Collier v. The State, 499. 

46. §4112. Perjury. Williams v. The State, 551. 

47. § 4203. Abusive or insulting language in preseuce of female. 
Benson v. The State, 513, 544. 

48. §4207. Gaming. Dickey v. The State, 508. 

49. § 4295. Murder. Smith ev. The State, 424. 

50. § 4347. Arson. Washington v. The State, 85. 

51. § 4558. Larceny of outstandingcrop. Schamberger v. The State, 543. 

52. § 4636. Offenses committed near county line. Dickey v. The 
State, 508 

53. §§ 4547-50. Complaint and warrant of arrest. Sale v. The State, 
530. 

54. §§ 4702-03. Affidavit and warrant of arrest. Sullivan v. The 
State, 525; Sale v. The State, 530. 

55. § 4734. Exemption of firemen from service as jurors. Phillips v. 
The stite, 469. 

56. § 4754. Supplying deficiency of grand jurors. Blevins v. The State, 
92; Billingslea v. The State, 486; Phillips v. The State, 468. 

57. § 4765. Oath of petit jurors. Schamberger v. The State, 543; 
Roberts v. The State, 515. 

58. §4777. Indorsement of indictment ‘‘a true bill.’’ Benson v. 
The State, 544 

59. § 4824. Forms of indictments. Washington v. The State, 85; Phil- 
lips v. The State, 469; Billingsleav. The State, 486; Redd v. 
State, 492. 


60. § 4872. Service of copy of indictment and list of special jury. 
Phillips v. The State, 469; Roberts v. The State, 515, 
61. § 4874. Special venirein capitalease. Roberts v. The State, 515, 156; 
Blevins v. The State, 92; Phillips v. The State, 469. 
2. § 4889. Objections to indietment on account of irregularities in 


formation of grand jury. Biéllingslea v. The State, 486; 
Phillips v. The State, 469; Nivon v. The State, 535. 

63. § 4890. Plea in abatement to indictment. Nixon v. The State, 535. 

64. § 4895. Conviction on testimony of accomplice. Lumpkin v. State, 
56; Marler v. The State, 580. 

65. § 4962. Hebeas corpus. Brinster v. Compton, 300; Ex parte Hardy, 
vO4. 


CONFUSION OF GOODS. 

Es Tntermingling of goods by purchaser from insolvent debtor ; burden o 
proof.—If the purchaser of goods from an insolvent debtor inten- 
tionally intermingles them with his own goods, and refuses to 
furnish to the sheriff, seeking to levy an execution on them as the 
property of the seller, the information necessary to distinguish 
and separate them, he can not claimany advantage from the con- 
fusion of goods; and having interposed a statutory claim*to the 
goods levied on, the duty is cast on him to furnish the evidence 
necessary to separate his own goods from the others.—Lehman, 
Durr & Co., ve. Ke lly & Brothe?, 192. 


CONSTITUTIONAL LAW. 

1. Eninent domain; compensation to owner requisite to the exercise of 
right of. —When lands are sought to be condemned, under any ad 
quod damnum proceeding, the Constitution (Art. I, § 24) makes 
the pre-payment of ‘just compensation therefor a condition prece- 
dent, without which the title of the owner to the land, or any ease- 
ment therein, is not divested or affected. N. O. Railroad Co. v. 
Jones, 48. 
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2. Same; owner of lands may waive pre-payment of compensation for 


lands taken under right of. —The owner in such case may, if he is 
sui juris, Waive the right to exact pre-payment of damages by con- 
senting, expressly or by clear implication, to extend a credit to the 
person condemning, allowing the damages to remain as a debt; 
but such waiver is not to be inferred without a clear indication, by 
words or acts, that the owner will not-insist on his constitutional 
right Ib. 48. 

3. Legislative power; its extent, and the limitations upon it. —It is a fun- 
damental principle in the organization of the several States of the 
Union, that the Legislature of each has the same unlimited power 
of legislation that resides in the British Parliament, except as 
restrained by the provisions of the Constitution, Federal and 
State; and subject to the qualification, by necessary implication, 
that its acts must be purely le4islative in their character, and not 
judicial, nor executive. Davis v. The State, 58. 

4. Same; as to passage of local laws.—There is no constitutional pro- 
vision, State or Federal, which inhabits the passage of local laws, 
operating in certain named counties only, or within a specified 
territorial district, different from the general laws which operate 
in the other parts of the State. Th. 58. 

5. Juries: act of December 19, 1876, as to drawing, in certain counties, 
not unconstitutional.—The act approved December 19, 1876, enti- 
tled ‘‘An act to secure more effectually competent and well quali- 
fied jurors in the counties of Montgomery, Lowndes, Autauga, 
Dallas, Perry, and Bullock,’? which authorizes the Governor to 
appoint five commissioners in each of said counties, who are 
authorized to *‘ discharge and perform, in their respective coun - 
ties, all the duties in relation to the |sjelection and drawing of 
grand and petit jurors, now required by law to be performed by 
the judges of probate, sheriffs, and clerks of the Circuit and City 
Courts of said counties,’’—is not violative of any constitutional 
provision or principle of legislation. 7h. 3s. 

6. Act of Feb. Ist, 1879, forbidding transportation of seed-cotton by night. 
The second section of the act approved February ist, 1879, entitled 
* An act to prevent, in certain cases, the sale, exchange, and 
transportation of cotton, in the counties of Montgomery, Dallas,”’ 
&e., which declares, ‘‘ that it shall not be lawful tor any person to 
transport or move, after sunset and before sunrise of the sueceed- 
ing day,”’ within the specified localities, ‘* any cotton in the seed,”’ 
but permits the owner or producer to remove it from the field to 
his-gin-house, or other place of storage,—is a mere police regula- 
tion, not an unauthorized interference with the rights of private 
property, nor violative of any constitutional provision, and isa legi- 
timate exercise of legislative power. Jh. 58. 

7. Constitutional questions; rule of court as to decision of .—This ee rurt will 
not decide a question as to the constitutionality of a statute, where 
the record presents any other clear ground on which its judgment 
may be based. Joiner v. Winston, 129. 

8. Appointment of administrator ad litem; constitutionality of statute 
authorizing.—W hen a decedent’s estate is interested in a suit pend- 
ing in the Chancery Court, and there is no regular personal rep- 
resentative, the court is authorized, and it is its duty, to appoint 
a special administrator ad litem (Code, § 2625); and the statute 
conferring this power is not violative of any constitutional provis- 
ion or principle, although the Probate Court has exclusive juris- 
diction of the grant of administration. Malone & Foot v. Hill, 225. 

9. Provisions of revenue law imposing conditions on rede imption of lands 
sold for taxes.—Section 93 of the Revenue Law of 1868 (Pamph. 
Acts 1868, p. 237), providing that before any person claiming title 
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to real property sold for taxes under the act, shall be entitled to 
prosecute or defend any suit against any person claiming such 
property under any tax sale, he shall deposit with the court hav- 
ing jurisdiction of the case double the amount of the purchase 
money, together with all the taxes and interest accruing since the 
sale, and the value of improvements, made by the purchaser, pre- 
scribes a condition precedent so unreasonable as to seriously im- 
pede and impair rights guaranteed by sections 12 and 15 of article 
lof the constitution of 1868, and is, therefore, unconstitutional. 
Lassitte rv. Lee, 287. 

10. Constitution; how construed.—Constitutions are to be construed in 
the light both of the common law and of previously existing con- 
stitutions; and all provisions designed for the protection of life, 
liberty and property, are to be liberally construed in favor of the 
citizen. Ex parte Hardy, 303, 

11. Same; legislative interpretations.—The uniform legislative interpre- 
tations of doubtful constitutional provisions, ruining through 
many years, is of weighty consideration with the court, as is also 
the contemporaneous exposition of the Bar. Jb. 303. 

(2. Imprisonment for debt.—The 21st section of the Ist article of the 

constitution of 1875, which provides that ‘‘ no person shall be im- 

prisoned for debt,’’ is not to be construed to prohibit the General 

Assembly from enacting laws authorizing imprisonment for liabil- 

ities originating in fort, or ex delicto. It has reference only to ob- 

ligations er coutractu. But that section must be construed to 
abolish the whole system of imprisonment for debt, which pre- 
vailed in this State from 1819 to 1868, when it was first adopted in 
its present form; and no exceptioncan be made in cases of fraud. 

Ib. 302. 

came; billin equity for discovery; proceedings as for contempt.—The 

statute which authorizes a judgment creditor, his assignee or per- 

sonal representative, who has exhausted his legal remedies, to file 

a bill in equity against his debtor, to compel a discovery of money, 

property or effects liable to the payment of his debt; and em- 

powers the court, after a judicial ascertainment of the existence 
of such money, property or effects, to render a decree requiring 
the debtor, within a specified time, to deliver the same to the 
register, and to make all necessary orders for the collection and 
recovery thereof, and to imprison the defendant until he complies 
with the decree (Code, §§ 5887-9), confers a new and extensive 
jurisdiction upon courts of chancery, not previously possessed ; its 
manifest purpose is to coerce the payment of an ordinary judg- 
ment debt by imprisonment in the county jail, under the guise of 
making a refusal to pay a contempt of court; it is, in its true es- 
sence and purposes, a law authorizing imprisonment for debt, and 
is, therefore, unconstitutional and void. (Bricker ri, C. J., dis- 
senting, held that the statute is merely a regulation of a pre-exist- 
ing original jurisdiction of the court, and intended to render it 
more effective; that it does not authorize imprisonment for debt, 
and is not violative of any constitutional provision.) Er parte 

Hardy, IOS, 

14. Act of Feb. 13th, 1879, coufe rring jurisdiction of ¢ Treuit Court on Pro- 
bute Judge of Perry.—The act entitled, ‘An act to confer jurisdic- 
tion upon the probate judge of Perry county, concurrent with the 
Cireuit Court, with authority to hold court at Uniontown, Ala- 
bama,”’’ approved, February 13, 1879(Pamph. Acts, 1878-9, 231), is 
constitutional. Moore v. The State, 360. 

15. Spe cial or local law as to payment of teachers by school superint ndent 
of Lee county.—The special act approved February 9th, 1877, en- 
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titled “An act to authorize the county superintendent of Lee 
county to pay certain debts contracted by the trustees of the pub- 
lic schools of the city of Opelika’ (Sess. Acts 1876-7, p. 225), is a 
valid statute, belonging to the class of curative or healing stat- 
utes, and is not obnoxious to the constitutional provision (Art. rv, 
§24) imposing restrictions on special and local legislation. Me- 
Kemie v. Gorman, 442. 

16. Notice of application for special or local law.—Whether or not notice 
Was given of the intention to apply for the passage of a special or 
local law, as required by the 24th section of the 4th article of the 
constitution, is not a disputable fact, as to which evidence may be 
received to invalidate the law, when rights are asserted under it. 
Such notice is conclusively presumed to have been given, unless 
the contrary is athrmatively shown by the journals of the General 
Assembly. Ib. 442. 


CONTEMPT. 


1. Power of court to punish for.—FEvery court is the exclusive judge of 
a contempt committed in its presence, or against its process; and 
the exercise by a court of competent jurisdiction of ‘he power to 
punish for such contempt, can not be revised on error, or assailed 
collaterally by writ of habeas corpus. Ev parte Hardy, 303. 

2. Attachment for contempt; when a civil remedy.—The process of at- 
tachment is termed process of contempt, and, in theory, it is 
founded on the offense given the court by the failure to obey its 
rules, orders or decrees ; and when employed by a court of equity 
to enforce its rules, orders or decrees, tor the benetit or protection 
of its suitors, it is but a civil process, in the nature or an execu- 
tion, for the benetit of the party injured, or in interest. (Per 
BrRicKeELu, C. J.) Ib. 303. 


CONTESTED ELECTIONS. 


1. Under charter of the City of Selma; final record and custody of the 
papers.—The charter of the City of Selma having made no pro- 
vision, either for the custody of the papers relating to the contest 
of municipal elections therein provided to be had before the judge 
of the circuit court, or for making any final record of such contest, 
while such papers may properly be deposited with the clerk of 
that court for safe keeping, they do not thereby become records 
thereof, of which the clerk can certify, and by certifying authenti- 
cate a copy, so as to render such copy competent evidence. 
Davidson v. Woodruff, 356. 

2. Same; original papers and judgment competent evidence.—The judg- 
ment rendered on the trial of such contest in favor of the contest- 
ant, is conclusive as to his right to the office, in a subsequent ac- 
tion brought by him to recover it; and such judgment and the 
original papers relating te the contest are admissible evidence in 
such action, to establish his right to a recovery. Jb. 356. 

8. Oath of office; when may be taken.—In an action in the nature of 
quo warranto, it is sutticient, under the statute, if the relator take 
the oath of office prescribed by law, after judgment; and hence, 
evidence that he had or had not taken such oath before the com- 
mencement of the suit, is wholly immaterial. /b. 356. 


CONTRACTS. 
1. Contracts in restraint of trade; when valid.—Contracts restraining 
the exercise of any trade, profession or business, are legal, when 
they are confined to a limited locality, not unreasonably large or 
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extensive, and there is a fair and reasonable ground for the re- 
striction. Robbins v. Webb, 393. 

2. When covenant as to use of land valid.—Where the owner and pro- 
prietor of a public warehouse on a navigable river conveys a 
tract of land adjoining that on which his warehouse is situated, 
taking from the purchaser a penal bond containing a covenant 
not to allow or permit a warehouse or place for shipping or re- 
ceiving goods upon the conveyed premises, such covenant is not 
void as against public policy. 1b. 393, 

3. When tivo instruments construed as parts of the same transaction.—G. 
sold a tract of land to M. upon the condition that he and 8. would 
execute to G. a bond binding themsilves ‘‘not directly or indi- 
rectly to permit or allow a warehouse or place for the shipping or 
receiving of goods either upon or through’’ a designated part of the 
premises. The bond was signed by M. and S., bearing date Feb. 
ruary 19th, 1859. At the request of M. a deed was executed by 
G. conveying the land toS., bearing date February 26, 1859. Both 
the bond and deed were delivered on the last named date. eld, 
that the two instruments must be construed together as parts of 
the same transaction, although no reference is made in the deed 
to the bond, and the bond recites that M. had ‘“‘bought’’ the land. 
Tb. 393. 

4. Same; when parol evidence admissible.—In such case, parol evidence 
is admissible to show all the facts and circumstances, not incon- 
sistent with the two instruments, surrounding the main fact, 
which was the sale, and connected, or contemporaneous with, or in 
anv manner throwing light upon it; and it is not necessary, in 
order to make these facts and circumstances contemporaneous 
with the sale, within the meaning of the law, that they should 
have occurred or been periormed on the same day. Jb. 393. 

5. Marks of punctuation; when suppled by the courts.—When an instru- 
ment has been inartificially drawn, and contains no marks of 
punctuation, the rules of proper construction authorize these to 
be supplied, so as best to effectuate the intention of the parties. 
Seay & Hendrick v. MeCormick, 549. 

6. Nudum pactum. Writing awkwardly expressed, construed as. 
Rice’s Aduvr v. Rice. 


CORPORATIONS. 


1. Powers and duties of directors.—Private corporations are formed for 
private gain, and the board of directors who are intrusted with 
the management of its affairs are selected from the stockholders, 
on account of their supposed fitness for the position, and occupy 
the position of trustees, to whose judgment and discretion much 
is confided, and from whom infallivility is not expected. Tuska- 
loosa Man. Co. v. Cox, 71. 

2. Stockholders; how may obtain redress when interests of corporation are 
endangered.—When the interests of the corporation are suffering, 
or are likely to suffer, through the inefficiency or faithlessness of 
any agent or official, an appeal for redress should first be made to 
the board of directors, or other governing body, and on their fail- 
ure or refusal to act, the next redress, in ordinary cases, will be 
found in the power of the ballot, under the charter and by-laws of 
the corporation; aud though there may be cases in which the 
stockholder may invoke the restraining power of a court of equity 
in the first instance, it must be a very strong case, showing that 
an appeal to the board of directors would be of no avail, and de- 
lay extremely perilous. Jb 71 

(40) 
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3. Same; rule applie d to facts of this case. 





The bill in this case being 
filed by three of the stockholders in a private corporation eng: iged 
in manufacturing cotton goods, two of them being dire COTS, 

against four other directors who composed the executive commit~ 
tee, and against the corporation, charging that one of said.com- 
mittee, who was also the treasurer and general financial manager 
of the business, under the super intendence of the « ‘ommiitee, was 
allowed to purchase all supplies from a mercantile firm of which 
he was a member, at prices greatly in excess of the market rates, 

whereby he was enriching said partnership, at the expense of the 
corporation, reducing its dividends, and depressing the value of 
its stock; and asking the removal of the treasurer and agent, the 
settlement of his accounts; but not charging any fraud or bad 
faith on the part of the other members of the committee, nor 
alleging that redress had been sought through the instrumentali- 
ties provided by the charter and by-laws; he/d, that the bill is 
without equity, and an injunction granted on its filing should be 
dissolved. Th. 71. 


4. Judicial notice of charter.—The charter of a municipal corporation 


5. 


is a public statute, of which the courts will take judicial notice. 
Perkins v. City of Selma, 145. 


Municipal corporation; when action lies against, an account of inju- 


ries caused by defective streets.—When the duty of keeping its 
streets in repair is especially enjoined by its charter upon a mun- 
icipal corporation, an ac tion for damages lies against the corpora- 
tion in favor of a person who suffers injury from the negligent per- 
formance of this duty. Jhb. 145. 


€. Corporation formed under general laws; power to borrow money and 


mortgage property.—A corporation incorporated under the general 
laws of this State, the lawful plans and purposes of which render 
necessary the acquisition of land and the construction of buildings, 
has the power to make all usual and proper contracts to enable it 
to obtain loans of money to be used for these purposes, whether it 
be by a direct negotiation on its own paper and security, or nd 
borrowing the credit of others and employing it in raising money ; 
and such corporation, having expressly conferred upon it by stat: 
ute the capacity to acquire, purchase, dispose of, and convey real 
and personal property, has also the power to execute a mortgage 
on its property to secure such loans, or to protect and indemnify 
those whose credit it has borrowed. Taylor v. Ag. & Mech. Asso- 
ciation, 229, 


7. Same; exec eution of mortgage by its agents.—Where by the ¢ onstitu- 


tion of such corporation, the board of directors were empowered 
to elect an exec utive committee to be composed of three of their 
members, ‘‘ who shall be competent to transact any official busi- 
ness, unless otherwise instructed,’ and such committee, when ap- 
pointed, were expressly authorized by the board of directors to 
negotiate a loan, and generally to transact other business pertain- 
ing to the board, but were not inhibited fro:n, or instructe (against 
making a mortgage for the security of the loan, and they negotiated 
a loan by borrowing and using the credit of other parties, and to 
secure and indemnity such parties, they executed a mortgage on 
the corporation’s real estate; held, that the power to execute the 
mortgage devolved upon the committee, not by delegation from 
the directors, or as their agents, but by operation of the constitu- 
tion, and as agents of the cor poration, and was included in the 
general grant of power totransact any official business. Th. 229. 
Ratification by corporation of act of agent; when an estoppel.—A 
loan having been negotiated for a corporation, and to secure it 2 
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mortgage made, but defectively executed, on its property by an 
agent, an acceptance by the corporation of the benefits of the 
transaction, by receiving and appropriating to its own uses the 
money obtained on the loan, constitutes a ratification of the 
agent’s act; and although resting in parol, the ratification, in 
equity, operates as an estoppel on the corporation from denying 
the authority of the agent, or the execution of the mortgage. Jb. 
PIG | 

9, Public schools in Opelika; school district, and powers of board of 
trustees.—Under the act of the General Assembly approved 
April 15th, 1873, entitled ‘* An act to empower the mayor and city 
council of Opelika to establish and maintain a system of public 
schools within said city, and for other purposes ’’ (Sess. Acts 
1872-3, p. 246), and the several subsequent acts of the Board of 
Education, the area bounded by the city limits was established 
as a school district, separate and distinet from the other school 
districts of the county; the public schools within that district, 
their management and control, were committed to a board of trus- 
tees to be elected by the city council; the board of trustees thereby 
created became a quas/-corporation, having a capacity of perpet- 
nal succession, and the express power of employing teachers to 
conduct the publie schools; theircontracts with teachers might be 
made verbally or in writing, and would be subject to the same in- 
ferences and implications that bind an individual in the employ- 
ment of agents or servants; and the validity and operation of 
these contracts could not be impaired, or in any manner affected, 
by a change in the membership of the board of trustees, created 
by a new election. MceKemie v. Gorman, 442. 

COURT, CITY (Selma). 

1. Powers and jurisdiction.—The City Court of Selma is invested by 
the statute creating it with ‘‘the powers and jurisdiction which 
are now, or may hereafter be conferred by law on the several Cir- 
cuit and Chancery Courts ;’’ and its judgments and decrees, when 
reviewed or examined by this court, stand on the same footing 
with the judgments and decrees of those courts. (Per BricKELL, 
C.J.) Ex parte Hardy, 303. 


COURT, COMMISSIONERS. 

1. Jurisdiction and powers.—The Commissioners Court, in the exercise 
of the statutory powers with which it is clothed, whether judicial 
or quasi legislative, is esteemed an inferior tribunal of limited 
jurisdiction; to uphold its acts or sentences, its records must 
affirmatively show the existence of the facts upon which its au- 
thority depends; and the existence of a jurisdictional fact, or its 
determination of the existence of such fact, will not be presumed 
from the exercise of jurisdiction, nor can it be inferred by argu- 
ment from other recitals. Joiner v. @Vinston, 129. 


COURT, COUNTY. See Croinat Law, 21-26. 
COURT, PROBATE. 


1. Jurisdiction in matters of administration.—As to all matters of ad- 
ministration, the Probate Court is, under constitutional pro- 
visions (Art. 7, § 9), a court of general jurisdiction, and all proper 
intendments will be indulged to sustain its exercise of the powers 
conferred in reference to such matters; and this principle is ap- 
plied, in this case, to the issue of a summary execution against the 
surety on an administration bond. Steele v. Tutwiler, 107. 
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ABUSIVE OR INSULTING LANGUAGE, IN DweLutnc-Hovwse, «c. 


Constituents of offense.—The words, ** If you don’t give up my pistol, 
PU knock your brains out, by God,’? ui addressed to a man, would 
doubtless be construed as insulting, and would tend to provoke a 
breach of the peace; and when addressed to a woman, in the 
dwelling-house of another person, are violative of the statute 
(Code, § 4203) prohibiting the use of ‘‘ abusive, vulgar, or insulting 
language,’’ under such circumstances. Benson v. The State, 513. 

Proof of words as charged.—Under xn indictment for using abusive, 
insulting or vulgar language, in or near the dwelling-house of the 
prosecutor, in the presence of a female member of his household 
(Code, § 4205), itis not necessary to prove the exact words charged, 
but is sufficient to prove them substantially as charged, provided 
there is no variance in the sense. Benson v. The Stute, 544. 


ACCOMPLICE. 


Corroboration of testimony of.—The testimony of an aceomplice 
must, to authorize a conviction for felony, be corroborated by 
other evidence tending to connect the defendant with the com- 
mission of the offense ; but it is not necessary that there should be 
other evidence which would, of itself, warrant a conviction. 
Lumpkin v. The State, 36. 

Same; when admissible.—Evidence corroborative of the testimony 
of an accomplice must be confined to points material to the eon- 
Viction, or to circumstances with which the defendant is in some 
manner connected, or which affect his identity. Marler v. The 
State, 580. 

Same.—An accomplice having testified, that in pursuance of an 
agreement between himself and the accused, he killed the de- 
ceased, and immediately thereafter went to the house of a sister 
of the deceased, corroborative evidence of the fact that he did go 
to the house of the deceased’s sister, after the commission ef the 
homicide, is inadmissible, it being a collateral fact which, apart 
from the accomplice’s testimony, in no way tended to connect the 
accused with the crime. Jb. 589. 

Same.—Where on the trial for murder an accomplice is examined 
on behalf of the State, and he testifies toa conspiracy between 
himself and the defendant, compassing the death of the deceased, 
his testimony as to all facts which he alleges constituted a part of 
the conspiracy, is admissibie. Jb. 480. 

Caution by court to. accomplice introduced by the State as a witness. 
Where an accomplice, who had been indicted jointly with the 
defendant, but as to whom there had heen a severance, is intro- 
duced as a witness on behalf of the State, it is not error for the 
court to instruct him as to his rights touching his examination, or 
to state to him that his testimony might be used against him, and 
that the announcement made by the solicitor, that witness’ testi- 
mony would not be usedagainst him, might not be regarded by 
the judge before whom h®@ might be tried. Ib. 580. 


ARSON. 


8. Arson in second degree; typographical error in statute.—In the statute 


which makes the burning of a ‘‘cotton house, or cotton pen con- 
taining cotton,’’ arson in the second degree (Code, § 4.47), the 
word or is a typographical error; it is not in the original statute 
on file in the office of the Secretary of State, and the statute must 
be read and construed as if that word had not been inserted 
Washington v. The State, 85. 
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9. Burning cotten hause.—Burning a ‘‘cotton house” is, under the 
statute thus construed, arson in the second degree, whether it 
contains cotton or not; and there is no misjoinder of an indictment 
which charges the defendant in one count with burning a *‘cotton 
house containing cotton,’’ and in another count charges the burn- 
ing of a cotton house. Jb. 85. 


ASSAULT AND BATTERY. 


10. Jurisdiction of justice; plea of former conviction.—Justices of the 
peace have no jurisdiction of an assault or assault and battery 
with a weapon; and hence a judgment of conviction of either of 
these offenses, where a weapon is used, before a justice of the 
peace, is void, and can not operate to bar a prosecution therefor 
by indictment in the Circuit Court. Danzey v. The State, 296. 


BURGLARY. 


il. Breaking; what constitutes.—To constitute burglary, there must be 
a breaking, removing, or putting aside of something material, 
which constitutes a part of the dwelling-house, and is relied on as 
a security against intrusion. If the entrance be effected through 
an opening previously there, without forcible enlargement of it, 
this can not be a burglarious entry, unless it be effected through 
an open chimney. Carter v. The State, 96. 

12. Same.—It does not require violent or mechanical force to constitute 
a burglarious entry. If any force be employed to remove or dis- 
place that which has been placed to close an opening in a dwel- 
ling-house, or to proteet the centerts within, this is sufficient to 
constitute burglary ; since the law can not institute an inquiry inte 
the sutlicieney of the various fastenings employed for the preserva- 
tion of chattels in store. Ib. 96. 

13. Proof of breaking.—An entry into a store-house through an open 
window, without foree or violence, is not burglarious ; and where 
the only evidence for the prosecution is the testimony of the 
owner of the house, to the effect that he one morning found a 
window open which was usually kept closed, but could not say 
that it was closed or fastened the previous night, and that he 
found on examination no signs of a breaking or entry, the court 
should charge the jury, on the written request of the defendant, 
that they must find him not guilty. Green vr. The State, 539. 

14. Relevancy of evidence.—The refusal of a defendant, charged with 
burglary, to allow his house to be searched without a warrant for 
that purpose, is the assertion of a valuable and undoubted consti- 
tutional right, and can, in no ease, be construed into a criminative 
circumstance. Such refusal is, therefore, inadmissible as evi- 
dence against the defendant. Murdock v. The State, 567. 

15. Confessions.—Where a witness, upon whose affidavit the defendant, 
before indictment found, had been arrested for burglary, testified, 
that ‘‘ when the preliminary trial was about to be had, defendant 
called her aside, and toid her if she would dismiss the prosecution 
he would try to get her things for her; that from a description she 
had given of them, he thought he knew where they were ; and she 
then promised him that she would dismiss the prosecution,” 
held, that the testimony was admissible, the statement made to 
her by the defendant being voluntary. Jb. 567. 


CARRYING CONCEALED WEAPONS. 


16. Threatencd or apprehended attack. —Under the statute prohibiting 
the carrying of concealed weapons (Code, § 4109), singe amended 
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(Sess. Acts 1880-81, p. 38), the exception in favor of a person 
‘being threatened with, or having good reason to apprehend an 
attack,’’ was construed to justify the carrying of such weapons as 
a means of defense only against such threatened or apprehended 
attack, and not as a means of offense by a person who intended 
to provoke an attack, though he had been threatened; but, to 
make out this justification, it was sufficient for the defendant to 
show such threats or apprehended attack, and he was not required 
to negative an offensive purpose or intention on his part. Collier 
v. The State, 499. 

Traveling,” and ‘setting out on a journey.’ Traveling”’ and ‘‘set- 
ting out on a journey’’ are used In the statute in the popular mean- 
ing of the terms, and it is impossible to lay down any unbending 
rule or determine the distances which will characterize the act as 
a journey or the actor as a traveler. Much must depend on the 
circumstances of each particular case. Wilson v. The State, 41. 

18. Same; what circumstances may constitute.—The fact of leaving the 
neighborhoo.t of one’s immediate acquaintances and friends, going 
among strangers, and, possibly, the purpose and object in view, 
are circumstances to be weighed by the jury in determining 
whether the defendant was traveling, or setting out on a journey, 
so as to excuse the carying of weapons concealed about his person. 
lb. 41. 

9. Same; charge to jury as to.—There may be cases so plain that the 
presiding judge may, as matter of law, instruct the jury that the 
defendant was or was not traveling or setting out on a journey. 
But, when the only evidence in the case was, that defendant was 
setting out by railroad to a place in another county, distant by 
railroad forty miles, and by dirt road twenty miles, and the court 
charged the jury this was not setting out on a journey,—Held, 
error. [The majority of the court go further, and hold that, if this 
testimony be believed, defendant was setting out on a journey. } 
Tb. 41. 

20. Charge on irrelerant evidence.—The prosecutor who made the afli- 
davit charging the defendant with the offense of carrying con- 

cealed weapons, being asked why he made it, replied, that, a 
short time previously, while his employer had gone to Tennessee, 
leaving him to take charge of the horses, the defendant ‘trode one 
of his horses nearly down, and then turned him loose,’’ and his 
employer having found it out on his return, ‘‘defendant said 
either I or—told him, and that when he found out which it was, 
he would fix the one who told it, and would leave, and carry his 
pistol with him.”’ J/eld, that this evidence had no bearing on 
the guilt or innocence of the defendant, and that the court erred 
in refusing to so instruct the jury at the defendant’s request. 
Sullivan v. The State, 525. 


— 
-I 


— 


County Court; PROSECUTIONS IN. 


21. Institution of prosecution by affidavit or procurement of solicitor. 
Although the solicitor is forbidden by statute ‘‘to commence a 
prosecution by his own aflidavit,’’ except in certain specified 
cases (Code, §779), yet a progecution will not be dismissed, as be- 
ing brought in violation of the statute, because the affidavit was 
made by a person who was at the time in jail ona criminal charge, 
and whose name was subscribed to it by mark, attested by the 
assistant solicitor. Sale v. The State, 530. 

22. For what offenses prosecutions may be commenced by affidavit for war- 
rant of arrest.—Section 4702 of the Code, setting out the substance 
of an affidavit for a warrant of arrest, to be issued by a justice of 
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the peace or county judge, although it uses the words, ‘‘an offense 
has been committed against the person or properiy of A. B.”’ &e., 
is net confined to misdemeanors against the person or against 
property. Ib. 430. 

23. Complaint, and warrant of arrest.—Sections 4647-50 of the Code, 
which have been of force, without material alteration, since the 
adoption of the Code of 1852, apply only to preliminary proceed- 
ings before committing magistrates, and not to criminal prose- 
cutions before the County Courts, or a justice of the peace, under 
the jurisdiction since conferred. 1b. 530. 

24, Probable cause for afiidavit—When a prosecution for a misde- 
meanor is commenced in a County Court having concurrent 
jurisdiction with the Circuit Court, by an affidavit which conforms 
to the requisitions of the statute (Code, §4702), no inquiry can be 
made, on the trial, into the good faith of the person who made the 
affidavit, or the sufliciency of the facts within his knowledge to 
constitute reasonable cause, er te generate a reasonable belief of 
the defendant’s guilt; the prosecution having been regularly com- 
menced, the only issue is as to the guilt or innocence of the de- 
fendant. Sullivan v. The State, 525. 

2). Election by State.—Such prosecution involves but one charge or of- 
fense, and the same rule applies as to an election that applies in 
other cases; but the prosecuting officer is not bound to first intro- 
duce as a witness the person who made the affidavit, and elect to 
proceed for the particular offense as to which he testifies; nor can 
the defendant compel him to make that election, and exclude the 
testimony ef the witness first offered, because the person who 
made the atlidavit by which the prosecution was commenced, and 
who was afterwards introduced as a witness, was ignorant of the 
particular offense to which the first witness testified. Ib. 525. 

26. Objection to competency of presiding judge—An objection to the com- 
peteney of the presiding judge, in a criminal prosecution before 
the County Court, ‘‘if avrilable anywhere, is no ground for revers- 
ing the judgment.’’ Sale v. The State, 530. 


EvipeNce In Criminat Cases. 


27. Declarations of party; admissibility of —The declarations of the de- 
fendant, in exculpation of his conduct, are not competent evidence 
for him, unless they constitute a part of the res gestae. Roberts v. 
The State, 515; Billingsl av. The State, 486. 

28. Evidence of deceased witness.—The testimony of a witness since de- 
ceased, taken on the preliminary examination of the defendant 
before a magistrate, and by him committed to writing at the time, 
though not signed by the witness, is competent evidence against 
the defendant on his trial, on proof of its correctness by the mag- 
istrate. Jb. 515. 

29 Admission; not implied from refusal to allow search without warrant. 
The refusal of a defendant, charged with burglary, to allow his 
house to be searched without a warrant for that purpose, is the 
assertion of a valuable and undoubted constitutional right, and 
can, in no ease, be construed into a criminative circumstance. 
Such refusal is, therefore, inadmissible in evidence against the 
defendant. Murdock v. The State, 567. 

Confessions; when admissible.—While a confession induced by a 
promise made to the defendant, by the prosecutor, to dismiss the 
prosecution, would not be admissible in evidence ; yet if the con- 
fession Was antecedent to, and therefore, uninfluenced by the pro- 
mise, it is admissible. Jhb. 567. 

31. Same.—Where a witness, upon whose affidavit the defendant, be- 
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fore indictment found, had been arrested for burglary, testified, 
that ‘‘ when the preliminary trial was about to be had, defendant 
valled her aside, an | told her if she would dismiss the prosecution 
he would try to get her things for her; that from a description she 
had given of them, he thought he knew where they were ; and she 
then promised him that she would dismiss the prosecution,’’— 
held, that the testimony was admissible, the statement made to 
her by the defendant being voluntary. J, 567. 

82. Same.—The confessions of the accused, if made voluntarily, not 
being induced by hope or fear excited by others, are admissible 
evidence against him, though made while he was under arrest, to 
the officer having him in custody, and in response to inquiries ad- 
dressed to him by the officer. Redd v. The State, 492. 

33. Same; to what facts the jury may look in determining their credibility. 
In the consideration and determination of the credibility of con- 
fessions, or the effect or weight to which they are entitled as evi- 
dence, the jury must look to all the facts and circumstances un- 
der which the confessions were made,—those which were intro- 
duced before the court, ifshown to them, as wellas any others that 
may be inevidence. Youny v. The State, 569. 

34. Same; province of the jury in reference to.—If, in view of all the evi- 
dence, the jury are not satistied,that a confession was made freely, 
voluntarily and intelligently, or if it is not harmonious and con- 
sistent with the other evidence, it should be rejected as wanting 
in credibility, or as not entitled to weight in determining the ques- 
tion of guilt or innocence. But, although the jury may believe 
that a confession was involuntary, yet, if it is corroporated by, or 
harmonious and consistent with the other evidence, or if of its 
truth they have no reasonable doubt, the confession should be 
accepted and acted upon by them. Jb. 569. 

35. Corpus delicti being proved, a conviction is authorized by an extra-ju- 
dicial confession.—Where the corpus delicti is proved independent 
of the prisoner’s confession, an extra-judicial confession estab- 
lishing his criminal agency, if believed by the jury, will authorize 
aconviction. 469. 

36. As to the admissibility of confessions, dying declarations, and 
threats, ina prosecution for murder, ride tafra, 47-51, 62-69 

37. As to the testimony of accomplices, ride supra, 3-7 


HomicipeE;: MurperR; MANSLAUGHTER; SELF-DEFENSE. 


38. Sufficiency of indictment.—An indictment for murder, in the form 
prescribed by the Code (Form No. 2, p. 991, § 4824), has been 
held sufficient, ever since the decision in the case of Noles ve. The 
State, 24 Ala. 672 Phillips v. The State, 469; Billingslea v. The 
State, 486. 

39. Same.—An indictment which charges that the defendant, ‘‘ unlaw- 
fully and with malice aforethought, did kill Lucy L. by strangula- 
tion, in this, to-wit, that he choked her to death,’’ is sufficient 
under the provisions of the Code. Redd v. The State, 492. 

40. Constituents of murder in first or second degree.—Every homicide, 
committed with malice aforethought, is not necessarily murder in 
the first degree. Of the four classes of homicides which are 
declared by the statute to constitute murder in the first degree, 
one is defined to be any ‘ willful, deliberate, malicious, and pre- 
meditated killing’ (Code, § 4295) ; each of which qualifving adjee- 
tives is an essential part of the definition, and all should be em- 
ployed in instructing the jury, since an unlawful killing which 
does not fall within the exact definition, but rises above the grade 
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of manslaughter, is murder in the second degree. Smith v. The 
Niate, 424. 

41. Same.—lf life be taken unlawfully, by a blow intentionally given, 
with an instrument calculated to produce death, and this blow be 
not the immediate, unpremeditated result of an assault (or assault 
and battery) inflicted on the slaver, and be not a necessary means 
of protection against an assault caiculated to produce death or 
grievous bodily harm, such killing is murder; but, if it be want- 
ing in any one or more of the qualities of willfulness, deliberation, 
malice and premeditation, as those statutory terms have been 
defined by the decisions of this court, it is murder in the second 
degree. Ih. 424. 

42. Charge as to constituents of manslaughter.—A charge instructing the 
jury that ‘‘ manslaughter is the voluntary killing of a human being 
without malice,”’ is faulty, since the killing must have been unlaw- 
ful as well as voluntary. Jb. 424. 

43. Charge as to justifying prorocation.—A charge instructing the jury 
that ‘‘ne amount of provocation will justify the taking of human 
life,”’ is caleulated to mislead them, since, if danger to the accused 
Was imminent, threatening him with loss of life, or with grievous 
bodily harm, and he had no other mode of escape, he might law- 
fully slay his assailant. Jb. 424. 

Conviction of murder in second de qvree —-Under an indictment for 
murder, if the defendant is found guilty of murder in the second 
degree, he can not, on another trial,be convicted of the higher 
offense. Lh. 4.24. 

45. Presumption of malice from use of de adly weapon,—In cases ot homi- 
cide, the law presumes malice from the use of a deadly weapon, 
and casts on the defendant the onvs of repelling that presumption, 
unless the evidence which proves the killing shows also that it 
Was perpetrated without malice: and whenever malice is shown, 
and is unrebutted by other facts, there can be no conviction for 
any degree of homicide less than murder. Roberts v. The State, 
156. 

46. Self-defense.—The law does not require that a person, when attacked 
in his own house, shall retreat, nor does it require that danger 
to life or limb shall be real, but authorizes him to act on appear- 
ances, When suflicient to create in the mind of a reasonable man a 
just apprehension of imminent danger to life or limb. Jb. 156. 

47. Previous threats by deceased against defendant.—Previous threats 
made by the deceased, however violent, ‘‘will not, of themselves, 
excuse the killing, but there must have been some words, or overt 
act, at the time, clearly indicative of a present purpose to do the 
defendant some injury.” Roberts v. The State, 515, 

48. Same; admissibility of. —Threats made by the deceased against the 
defendant, whether communicated or not, are not admissible evi- 
dence for the defendant, unless it is shown that, at the time of the 
killing, the deceased was making some demonstration, or overt 
act of attack, in consummation of such threats, so as to raise the 
question of self-defense ; but, where a case of self-defense is shown, 
evidence of uncommunicated threats, recently made, is admissi- 
ble for the purpose of showing the guo animo of such demonstra- 
tion or attack; so, also, evidence of uncommunicated threats is 
frequently admissible in corroboration of communicated threats 
which have been admitted; and where it is doubtful which party 
commenced the difliculty, evidence of such threats is admissible 
to show who was probably the aggressor. These views “‘ are not 
in harmony with the former decisions of this court, but are in full 
accord with the doctrine established by the more recent cases of 
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the highest courts of this country ;’’ and, tested by these princi- 
ples, evidence of threats in this case, communicated and uncom- 
municated, ought to have been admitted. Roberts vr. The State, 
156. 

49. Evidence of violent character of deceased.—Evidence of the character 
of the deceased as a violent, dangerous, overbearing, or turbulent 
man, ‘is always admissible for the accused, where uncommuni- 
cated threats are received, and for the like purpose of illustrating 
the circumstances of the killing, and of qualifying, explaining, and 
giving point to such threats, as also to the conduct of the deceased 
at the time of the killing;’’ since a demonstration, or overt act of 
attack, made by such a man, may afford much stronger evidence 
of imminent peril to the life or limb of the person assailed, than 
when made by a person of an opposite character or disposition. 
Tb. 156. 

50. Threats by aceused against deceased.—The evidence against the 
defendant as the guilty agent being entirely circumstantial, threats 
to kill the deceased, made by him at different times during the 
period of two years before the killing, are admissible evidence 
against him. as tending to show his feelings toward the deceased, 
though not connected with the killing; the probative force of such 
threats depending upon the circumstances under which they were 
made, their repetition, the lapse of time intervening between them 
and the killing, whether they were absolute or conditional, 
whether there were opportunities for carrying them into execu- 
tion, and other like considerations, which affect their weight but 
not their admissibility. Redd rv. The State, 492. 

50. Same.—A witness who passed the defendant and the deceased 
while walking together, a few weeks before the killing, may testify 
that he heard detendant say to deceased, ‘* You are a liar, you did 
do it,and I will kill you,’ though he did not hear any other part of 
the conversation between them. Jh. 492. 

51. Homicide; whether killing was intentional or accidental.—Parties are 
presumed to intend the natural consequences of their intentional 
acts; and where the evidence shows, as in this case, that the de- 
fendant shot and killed the deceased with a gun pointed at him 
and intentionally discharged, though he declared immediately 
afterwards that he did not know it was loaded, while other evi- 
dence showed that he knew inthe early part of the day that it 
was loaded, whether the killing was intentional! or accidental is a 
question for the jury, and the court may properly refuse to charge 
on the effect of the evidence Cross v. The State, 476. 

52. Motive as proof of malice.—Motive is one means of proving malice, 
but not the only means, since malice may sometimes be inferred 
from the absence of sufficient extenuating circumstances; and 
where, as in this case, there is no controversy as to the fact of 
killing by shooting with a gun pointed at the deceased and inten- 
tionally discharged, though the defendant said he did not know 
the gun was loaded, the court may properly refuse to instruct the 
jury, at his request, that the failure of the prosecution to prove an 
adequate motive for the killing was a strong circumstance in favor 
of the defendant’s innocence. Jb. 476. 

53. Murder; evidence of motive; when admissible-—Where a defendant 
indicted for murder had, rior to the killing, filed a bill in equity 
against his wife for a divorce, it is competent for the State, for the 
purpose of showing motive, to prove that the deceased was a mate- 
rial witness for the wife, to whom she had filed interrogatories, but 
whose deposition had not been taken, and that the cause was pend- 
ing at the time of the killing; and tor this purpose, there being an 
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agreement of counsel that the original papers might be used in 
place of a certitied transcript, the original bill filed by the de- 
tendant, the answer of the wife, the interrogatories to the de- 
ceased, and a decree dismissing the bill re ndered in the ¢ cause 
after the deceased was killed, are admissible in evidence. Marler 
v. The State, 580. 

Same.--In such case, it is also competent for the State to show, that 
a few months before the deceased was killed, defendant told wit- 
ness that he was tiredof his wife, that she had not treated him 
right, and that he was going to get a divorce from her, and that 
he wanted witness to give him his daughter. 4 b. 580. 

Same.—It is also competent, in such case, for the State to show, 
that shortly before the deceased was killed the witness heard de- 
fendant say, that the deceased was trying to attend to his busi- 
ness, and that if he did not quit it he would kill him. Jb. 580. 

Declarations of defendant, not connected with killing.—The defendant, 
a negro man, being indicted for the murder of a negro woman, 
and the evidence against him being entirely circumstantial, it is 
not permissible for the prosecution to prove his declaration, made 
a few days before the killing, but not shown to have had any refer- 
ence to the deceased, “that he did’nt mind killing a negro, if he 
fooled with hin, any more than he would a buck rabbit.” Such*de- 
claration, though it may indicate general malignity of heart, is 
irrelevant, and should not be received as evidence, unless it 
formed a part of the res gest, or was directly connected with the 
killing. Redd v. The State, 492. 

Evidence showing health of decease d, and relations existing between 
him and accused.—The state of health of the deceased, immedi- 
ately before the infliction of the wound charged to have caused 
his death, is relevant evidence for the prosecution, as bearing on 
the question whether death ensued from the wound ; and the pre- 
vious relations existing between the deceased and the accused, 
are competent evidence, since from them motive may be inferred. 
Phillips v. The State, 469. 

Variance as to weapon used.—Under the provisions of the Code, as 
at common law, if the indictment alleges, in a single count, that 
the death was caused ‘by cutting with a knife,’’? a conviction 
cannot be had on proof that it resulted from blows inflicted by 
striking with a pistol. Th. 469. 

Relevancy of evidence for defendant, indicted for murder of his wife. 
The defendant being on trial under indie ‘tment for the murder of 
his wife, from whom he had separated, and setting up the defense 
of insanity ; and it being proved that the deceased had given birth 
to an illegitimate child, prior to her marriage with the defendant, 
and was suspected of criminal intercourse, before or at a time 
proximate to the killing, with one S.; the defendant can not be 
allowed to prove that said 8. was the reputed father of said ille- 
gitimate child. Billingslea v. The State, 486. 

Same; declarations of defendant.—In such case, the declarations of 
the defendant himself, made before the killing, as to the troubles 
between him and his wife, fall within the general principle, which 
excludes the declarations of a party as evidence for him except 
when they constitute a part of the res gestw. Ib. 486. 

Foot prints near scene of the crime; when admissible.—The character 
of foot prints leading to or from the place where the crime was 
committed, discovered when the crime was discovered, and their 
correspondence with the feet of the accused, or with shoes worn 
by him or found in his possession, are admissible in evidence for 
the purpose of identifying him as the guilty agent. Such corre- 
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spondence is a matter of fact, to which any witness observing it 
ean properly testify. Young vr. The State, 569, 

Confessions; when inadmissible. —Two prisoners who had been com- 
mitted to jail on the charge of murder, then recently perpetrated, 
were taken in a few days after their commitment, without legal 
authority, by a body of forty unarmed men; and handcuffed, 
chained together, and guarded, they were carried seven miles 
into the country to a church near the scene of the murder, before 
arriving at which place, the crowd had increased to seventy-five. 
These men had obtained the keys of the jail from the sheriff, on 
the assurance that they would restore to him the prisoners un- 
harmed, accompanied with a threat that they would have the 
prisoners even if he did not 'et them have the keys, and their 
purpose in taking the prisoners, as stated by them to the sheriff, 
Was to find some money alleged to have been taken at the time of 
the commission of the offense; but it was not shown that the 
prisoners were informed of the assurance given the sheriff, or of 
the crowd’s avowed purpose in taking them from jail. About ten 
minutes after arriving at the chureh, one of the prisoners, without 
any solicitation, so far as shown, asked permission to have a 
“ friendly ’’ talk with one of the crowd, whom the prisoner desig- 
nated by name, and the privilege having been granted by the 
leader, the prisoner, the party selected by him and another of the 
original forty men went a short distance in the woods, and there 
the prisoner admitted that he assisted in killing the deceased ; 
and afterwards the other prisoner ‘‘also confessed under similar 
circumstances.’”? While going from the jail to the church, silence 
towards the prisoners was enjoined in their presence, and after- 
wards observed. The prisoners at no time gave the slightest ex- 
hibition or evidence of apprehension or fright, and it was shown 
that no threats in words, or otherwise than as above stated, were 
made, or any inducement offered to the prisoners, to obtain their 
confession. Held, that the prisoners’ confessions are not shown 
to have been uninfluenced by their surroundings, suspicious and 
menacing in their character, as they were, and are therefore not 
shown to have been voluntary, and were not admissible as evi- 
dence. (Bricke.i, C. J., dissenting). Jb. 569, 

Corpus delicté being proved, a conviction is authorized by an extra- 
judicial confession.—W here the corpus delicti is proved indepen- 
dent of the prisoner’s confession, an extra-judicial confession es- 
tablishing his criminal agency, if believed by the jury, will au- 
thorize a conviction. Jb. 569. 

Dying declarations; when adinissible.-—Dying declarations are admis- 
sible only in cases of homicide, when the death of the deceased is 
the subject of the charge, and the circumstances of the death are 
the subject of such declarations; in other words, ‘‘ to identify the 
prisoner and the deceased, to establish the circumstances of the 
res geste, and to show the transactions from which the death re- 
sults.’’ Reynolds v. The State, 502, 

Same; when not admissible.—But the dying declarations of the de- 
ceased, as to the state of feeling existing between him and the de- 
fendant—as where he said, ‘‘ he had nothing against the defend- 
ant, and did not know that defendant had anything against him’’ 
—are not eom»etent evidence for the prosecution. Tb. 592. 

Same; admissible though death does not ensue immediately.—lt the 
declarations are uttered under a sense of impending dissolution, 
they are not rendered inadmissible, by the fact that death does 
not ensue until after the lapse of a considerable time. Jb. 502. 

Same; not excluded because other evidence exists to the same ejfect.—It 
is sometimes said that such declarations are tolerated on the prin- 
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ciple of necessity; but there is no rule of law which excludes 
them, because there is other, and even undisputed testimony as 
to the cause of the death, and the circumstances attending it; and 
such a rule would be impracticable, as well as antagonistic to the 
reasons Which sanction the admission of such evidence. Ib. 502. 

Same; general objection to, when part admissible, may he overruled. 
A general objecjion to the admission of dying declarations, when 
offered as a whole, may be overruled, although a portion of the 
evidence is illegal. Jh 502. 

Charges on different aspects of case.-—When the evidenee adduced, 
on atrial under an indictment for murder, shows the transaction 
in two very different phases, it is for the jury to determine which 
is the true one; and it is the duty of the court to declare the law 
on each phase of the case, not ignoring the evidence on any point 
beeause he may regard it as weak or inconclusive. Smith v. The 
State, hPS ‘ 

Testimony of accomplice; conspiracy.—Where on a trial for mur- 
der an accomplice is examined on behalf of the State, and he tes- 
tifies to a conspiracy between himself and the defendant, com- 
passing the death of the deceased, his testimony as to all facts 
Which he alleges constituted a part of the conspiracy, is admissi- 
ble. Marler ?. The State, Jsl,. 

Same; when admissible.—An accomplice having testified, that in 
pursuance of an agreement between himself and the accused, he 
killed the deceased, and immediately thereafter went to the house 
of a sisteroft the deceased, corroborative evidence of the tact that 
he did go to the house of the deceased’s sister, after the commis- 
sion of the homicide, is inadmissible, it being a collateral fact 
which, apart from the accomplice’s tegtimony, in no way tended 
to connect the accused with the crime. Jb. 480, 


INDICTMENT. 


For murder; sufficiency of .—An indictment for murder, in the form 
prescribed by the Code (Form No. 2, p. 991, § 4824), has been 
held sufficient, ever since the decision in the case of oles v. The 
State, 24 Ala. 672. Phillips v. The State, 469; Billingslea v. The 
Siate, 486. 

Same.—An indictment which charges that the defendant, “ unlaw- 
fully and with malice aforethought, did kill Luey L. by strangula- 
tion, in this, to-wit, that he choked her to death,’’ is sufficient un- 
der the provisions of the Code. Redd v. The State, 492. 

For laree ny of part of outstanding crop.—An indictment which 
charges that the defendant ‘* feloniously took and carried away 
fifty ears of corn, the same being a part of an outstanding crop 
of corn. the property of W. D.”’ (Code, § 4358), shows with sut- 
ficient certainty that the stolen ears were, at the time of the lar- 
ceny, partof anoutstanding crop. Schamberger v. The State, 543. 

For transportation of seed-cotton by wight. —An indictment under 
the second section of the act of Feb. Ist, 1879, forbidding the 
transportation of seed-cotton by night, which charges that the de- 
fendant ** did transport or remove,’’ is a substantial compliance 
with the statute, which uses the words ‘* transport or move ;’? but 
it must aver that the act was ‘‘ knowingly ’’ done, or charge the 
scienter in equivalent words. Davis v. The State, 58 

TIndorsement of “true bill,’’ by Tore nan of grand jury.—When the 
words ** A true bill’? are indorsed on an indictment, and the 
name of the foreman of the grand jury signed to such indorse- 
ment, in his presence, and by his direction, by the clerk of the 


grand jury (Code, § 4777), though such practice is irregular and 
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reprehensible, the irregularity dees not invalidate the indictment. 
Benson v. The State, 544. 

For purjury; sufficiency of.--The statutory forms of indictment for 
perjury are suflicient. Williams v. The State, 551. 

Same; averment of materiality.—In an indictment for perjury no 
special averment of the false oath or evidence is necessary, nor is 
it necessary to indicate how it was or became material; but, un- 
der the statutory forms, a general averment of materiality is suf- 
ficient. Tb. 557, 

. Description of defendant.—The statute (Code, § 4786) which requires 
an indictment to be certain as to the person charged, is a mere 
affirmation of the common law which did not permit uncertainty 
inthis respect.— Washington v. The State, 85. 
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Jurors AND Jury; GRAND AND Petir. 


80. Grand jury; sufliciency of recital inthe record as to oath administered 
to.—When the record shows that the grand jury was sworn, 
this court will presume that the legal oath was administered to 
them, unless the record shows the contrary. Lumpkin v. The 
State, 56. 

Grand jury, original venire; presumptions in support of judgment. 
Where it was net shown by the record that one of the original 
renire was present or absent on the day of the term when the 
grand jury was impanelled, or why, if present, he was not of the 
jury,—Held, that all reasonable presumptions must be indulged 
to support the judgment of the court below, and it is fair to pre- 
sume that he was excused, or found not to possess the requisite 
qualifications. Held fifrther, that in either event, the jury not 
being reduced to a number less than fifteen, there could be no 
summoning of additional persons from whom to select a juror. 
Blevins v. The State, 92. 

82. Same; presence of attorney at request of solicitor, befure.—The prac- 

tice of an attorney appearing at the request of the solicitor before 
the grand jury, while they are investigating an accusation, to aid 
them in their deliberations, condemned by the court; but, where 
the record affirmatively shows that the defendant has not been 
prejudiced by such appearance, this is error without injury, and 
an indictment so found should not be quashed therefor. Ib. 92. 

Organization of grand jury; supplying deficiency of original panel. 
In the organization of the grand jury, when it becomes necessary 
to supply a deficiency of the original panel, the necessary addi- 
tional persons must be summoned ‘‘ from the qualified citizens of 
the county’’ (Code, § 4754) ; and if the record shows that the court 
ordered them to be summoned “ from the bystanders,”’ the irregu- 
larity will work the reversal of a judgment of conviction under an 
indictment found by the grand jury thus constituted. Benson v. 
The State, 513 ; 

Same; false personation of juror—lf an absent juror, who was regu- 
larly drawn by the officers designated by law, is falsely person- 
ated by another person, who has the same surname, and who is 
sworn and acts as a member of the grand jury in the place of the 
absent juror, this is fatal to the organization of the grand jury 
(Code; § 4889), and a good plea to any indictment found by it. 

Nixon v. The State, 535. . ° 
85. Organization of grand jury.—The act of February 13, 1879 (Acts 

1878-9, p. 204) regulating the drawing of grand and petit jurors in 
certain counties therein specified, was not intended to be retroac- 
tive, so as to affect the validity of any grand jury which had been 
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drawn under the general law prior to the approval of the act, but 
which was organized subsequently thereto. Such grand jury was 
legally organized, though drawn under the general law. Marler 
v. The State, 580. 

86. Grand jurors in Monroe and Wilcox, under special statute-—Under 
the special statute approved February 13th, 1879 (Sess. Acts 
1878-9, p. 204), the number of persons required to be summoned as 
grand jurors, in Monroe and Wilcox counties, was reduced to fif- 
teen ; and the record in this case shows with suflicient certainty, 
notwithstanding recitals informally entered, that the grand jury 
was organized with twelve of the persons originally summoned, 
and three others from the six talesmen. Roberts v. The State, 
156, 515. 

87. Jurors; Act of December 19,1876, as to drawing, in certain counties, 
not unconstitutional.—The act approved December 19, 1876, entitled 
**An act to secure more effectually competent and well qualified 
jurors in the counties of Montgomery, Lowndes, Autauga, Dallas, 
Perry, and Bullock,’’ which authorizes the Governor to appoint 
five commissioners in each of said counties, who are authorized 
to ‘‘ discharge and perform, in their respeetive counties, all the 
duties in relation to the [s] election and drawing of grand and 
petit jurors, now required by-law to be performed by the judges 
of probate, sheriffs, and clerks of the Circuit and City Courts of 
said counties,’’—is not violative of any constitutional provision or 
principle of legislation. Davis v. The State, 58. 

88. Objections to indictment, on account of irregularities in formation of 
grand jury.—The former decisions of this court have settled the 
principle, that there are only two classes of cases, in which objec- 
tions to an indictment will be sustained, when based on irregulari- 
ties in the formation of the grand jury: Ist, when the jurors 
were not drawn in the presence of the officers designated by law ; 
2d, where there is some order of the court, or some action of the 
presiding judge, appearing of record, and relating to the organiza- 
tion of the grand jury, which is without any warrant in the statute, 
or is contrary to its provisions. Billingslea v. The State, 486; 
Phillips v. The State, 469. @ 

89. Same.—Held, in this case, where the record shows that fifteen of 
the original panel appeared, of whom only seven were accepted ; 
and the court thereupon ordered the sheriff to summon twenty- 
two other qualified persons, but that officer summoned only 
twenty-one, all of whom appeared, and from them the grand jury 
was completed; that this was not an irregularity, of which the 
defendant could take any advantage by plea or objection to the 
indictment. Jhb. 486. 

90. Same.—Held, also, no available irregularity or error, that the court 
excused one of the seven originally accepted, after the twenty-one 
additional persons had appeared, and supplied his place from 
them, without summoning two others in his stead. Jb. 486. 

91. Plea to indictment, on account of irregularities in organization of 
grand jury; when filed —Although the statute declares that a 
plea to an indictment, ‘‘on the ground that the jurors by whom 
it was found were not drawn in the presence of the oilicers desig- 
nated by law, must be filed at the term at which the indictment 
is found’’ (Code, § 4890); vet, since the law never requires an 
impossibility, it must be held that the plea may be filed at the 
first term at which it is practicable after the defendant’s arrest, 
but before a plea to the merits is interposed. Nixon v. The State, 
535. 


92. Special jury in capital cases; duty of court in summoning.—lt is 
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the province of the court, under section 4874 of the Code of 1876; 
to determine the number of persons to be summoned, in addition 
to the regular panel. This power is limited; not less than fifty, 
nor more than one hundred persons, including the regular panel, 
may be summoned. Wiihin this limit the court may, at its dis- 
cretion, order the summoning of any number which will answer 
the purposes of a fair administration of justice It is not the 
right of the defendant to require that any particular number 
should be summoned. Blevins rv. The State, 92. 

Objection to venire, on account of disqualification of persons sum- 
moned as jurors.—When the sheriff summons disqualified persons 
as jurors on a special renire, this is no ground for quashing the 
renirve, though the disqualification is good gound of challenge for 
cause; nor woulda different rule prevail, if the disqualification 
was known to the sheriff when he summoned them, wn/ess the 
record shows that, without the disqualified persons, there was 
not a sufficient number of good and lawful men, from whom an 
impartial jury might be chosen. Roberts v. State, 415. 

Summons of less persons than named in venire.—li the order of the 
court, in a capital case, requires the sheriff to summon one hun- 
dred persons as special jurors (Code, § 4874), and he summons 
only ninety-nine, this is a good ground for quashing the venire; 
and though the error was caused by the repetition of one name, 
making the apparent number one hundred, this is not a ‘* mis- 
take in the name of a person summoned as a juror,”’ which is de- 
clared to be ‘‘ not sullicient cause to quash the renire’’ (Code, 
§ 4876), but is a failure on the part of the sheriff to comply witha 
judicial order, which confers substantial rights on the defendant 
Th. 515 

Objections to venire of petit jurors.——Mistakes in the names, or in the 
initial letters of the names, of two of the persons specially sum- 
moned for the trial of the defendant in a capital case, as copied 
in the list served on him, is not a sutlicient ground for quashing 
the venire. Roberts v. The State, 156. 

Challe nge of juror for CAUSE; when inte rposed.—When a disqualified 

erson is accepted as a juror, but his disqualification was not 
in at the time, or was concealed, without lack of diligence to 
discover it on the part of the objector, he may be challenged for 
cause at any time before he is sworn; but the challenge comes 
too late after he has been sworn, unless the disqualification origi- 
nated after he was sworn. Roberts v. The State, 515. 

Oath of petit juror.—In a criminal case, if the judgment entry re- 
cites, simply, that the jury ‘‘ was sworn,’’ or, ‘* was sworn accord- 
ing to law,’ not setting out the oath, this is sutticient, and it is 
the safer practice to pursue. /b. 515. 

Same.—A recital in the judgment entry, in a criminal case, that the 
jury ‘‘ was duly sworn,” or ‘ was sworn according to law,’’ not 
setting out the oath, is sufficient; but a recital that the jurors 
“were sworn according to law, to well and truly try the issue 
joined,”’ omitting the words ‘‘and a true verdict render according to 
the evidence”? (Code, § 4765,) negatives the idea that the proper 
vath was administered. Schamberger v. The Stafe, 542. 

Exemption of firemen from service as jurors.—While members of in- 
corporated fire companies are exempted from service as jurors 
(Code, § 4754), and, if summoned, must be discharged, on claim- 
ing and proving their exemption; yet the court is not authorized 
to discharge a person regularly summoned, on his simple state- 
ment that ‘‘ he is a fireman,’’ without other proof of his right to 
claim the benefit of the statutory exemption .-—Phil/ips v. The 
State, 469. 
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100. Illegal discharge of juror.—-The court has no power, in a capital 
case, to discharge a person summoned and drawn as a juror, and 
having the requisite qualifications, without the consent, and 
against the objection of the prisoner; and such unauthorized dis- 
charge will work a reversal of the judgment. Jb. 469. 

101. Drawing jurors for County Court.—The act regulating the trial of 
misdemeanors In the County Court of Madison (Sess. Acts 1878-9, 
p. 279) directs, when atrial by jury is demanded, ‘the court 
shall order the sheriff to summon, instanter, twenty-four house- 
holders or freeholders of the county, from whom a jury shall be 
impanelled, provided, the judge of said court shall, whenever in 
his judgment the business of the court demands it at any time, 
twenty days before each or either of the regular terms of said 
court, make a written order on the minutes of the court, to the 
sheriff of the county, directing him to prepare a list of the house- 
holders and freeholders of the county, from which list must be 
selected, inthe same manner as now provided by law for the se- 
lection of jurors for the Circuit Court, the names of twenty-four 
persons to discharge the duties of petit jurors for the next ensuing 
term of the court.’’ Held, that these provisions are merely direc- 
tory; and further, that “ it is not necessary, when there is a list 
of the qualified jurors of the county already prepared, that the 
sheriff should procure and furnish a new list whenever and as 
often as there is an order to draw twenty-four jurors for a term of 
the court.’’ Sale v. The State, 530. 

102. Service of list of jurors, with copy of indictment, on accused.—When 
the record shows an order of court, in proper form, directing the 
sheriff to summon the requisite number of jurors for the trial of a 
capital case, and to serve a copy of the list on the prisoner (Code, 
§ 4872), itis not necessary that compliance with the order shall 
affirmatively appear of record; compliance will be presumed, 
from the silence of the record, and the failure to object. Phillips 
v. The State, 469. 

LARCENY. 


103. Proof of taking and carrying away fraudulently.—Larceny consists 
of the fraudulent taking and carrying away of the personal goods 
of another; and where the only proof of the larceny from a store- 
house, as charged, consists of the testimony of one of the proprie- 
tors, to the effect that, on a specified morning, he missed the goods 
from the store which were there ona previous day, and that such 
goods were found in a trunk belonging to the defendant, to whom 
some of them had been sold by a clerk in the store, the court 
should charge the jury, on the written request of the defendant, 
that they must find him not guilty. Green v. The State, 539. 

104. Larceny of part of outstanding crop; indictment.—An indictment 
which charges that the defendant ‘“ feloniously took and carried 
away fifty ears of corn, the same being a part of an outstanding 
crop of corn, the property of W D.’’ (Code, § 4358), shows with 
sufficient certainty, that the stolen ears were, at the time of the 
larceny, part of an outstanding crop. Schamberger v. The State, 
543. 

Loca JURISDICTION. 


105. Offense committed on or near boundary line between two counties.—A 
conviction for gaming may be had in Madison county (Code, 
§ 4636), on proof that the offense was committed on a ferry-boat 
while in the middle of the river (Paint-Rock) which divides Mad- 
ison and Marshall counties. Dickey v. The State, 508. 
A) 
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PERJURY. 


Sufficiency of indictment.—The statutory forms of indictments for 
perjury are sufficient. Williams v. The State, 551. 

Same; averment of materiality.—In an indictment for perjury no 
special averment of the false oath or evidence is necessary, nor is 
it necessary to indicate how it was or became material ; but, under 
the statutory forms, a general averment of materiality is suffi- 
cient. Ib. 451. 

Original papers as evidence.—On the trial of an indictment for per- 
jury, the original indictment, and the minute entry of the judg- 
ment rendered inthe cause, on the trial of which the perjury is 
charged to have been committed, are admissible evidence, where 
the trial is had in the same court in which the indictment for per- 
jury was pending, and it is not shown that the final record in that 
cause had been made np. Jb. 552. 

Materiality of false testimony.—Materiality to the issue is an essen- 
tial, indispensable element of false testimony, on which an in- 
dictment for perjury can be supported; but such testimony need 
not be immediately material to the issne. It is sufticient, if it has 
a direct and immediate connection witii facts which are material, 
adding weight to the evidence of such facts. Jb. 551. 

Same.—li on the trial of a defendant charged with carrying a pistol 
concealed about his person, a witness for the State testifies that 
the defendant did carry such weapon concealed about his person, 
expressions of hostility to the defendant, and denials of all 
knowledge of the criminating fact, made by the witness before 
the trial, constitute material evidence for the defendant, as tending 
to impair or destroy the weight of the testimeny of such witness, 
and his testimony on the trial to the effect that he had never used 
such expressions, or made such denials, if willfully and corruptly 
false, will support an indictment for perjury. Jb. 557. 

Same; sufficiency of eridence.—On the trial of a defendant charged 
with perjury, the testimony of a single witness is sutlicient to 
prove that the detendant testitied as charged in the indictment ; 
but to authorize a conviction, the falsity of such testimony must 
be proved by two witnesses, or by one witness and corroborating 
circumstances.—I b. 551. 


PiayinGc Carps 1x Pustic PLAcE. 


Navigable river, as highway, or public place.—Although a navigable 
river is not a “highway” within the statute against gaming 
(Code, § 4207), it may become a *‘ public place’”’ by force of cir- 
cumstances ; and a conviction may be had for playing cards on a 
ferry-boat while fastened in the middle of the river, at a ferry 
regularly licensed, although no passengers were carried on that 
day, it being Sunday, and the playing was seen by no one but the 
participants in the game.—Dickey v. The State, 508. 


PLEAS AND DEFENSES. 


Misnomer; plea of, may be founded on wrong use of either Christian 
or surname.—There is no reason for any distinction between a 
misnomer of a Christian, and of a surname: either may be matter 
fora pleaof misnomer. Washington v. The State, 85. 

Same; what are sufficient averments in replication to plea of.—The 
defendant being indicted by the name of George Washington, and 
pleading in abatement that the two names are his full Christian 
name only, and that his true name is George Washington Holmes; 
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a replication averring that he is as well known by one name as the 
other, isa full answer to the plea. Jb. 83. 

115. Plea in abatement; when jiled.—The rule of practice in reference to 
filing pleas in abatement (Code, p. 160; Rule No. 12), applies only 
to civil cases, and has no reference to criminal prosecutions. 
Nivonv The Slate, 535. 

116. Plea to indictment, on account of irregularities in organization of 
grand jury; when filed.—Although the statute declares that a plea 
to an indictment, ‘‘on the ground that the jurors by whom it was 
found were not drawn in the presence of the officers designated by 
law, must be filed at the term at which the indictment is found ”’ 
(Code, § 4890) ; vet, since the law never requires an impossibility, 
it must be held that the plea may be filed at the first term at 
which it is practicable after the defendant’s arrest, but before a 
plea to the merits is interposed. Jb. 535. 

117. Objections to indictment, on account of irregularities in formation of 
grand jury.—The former decisions of this court have settled the 
principle, that there are only two classes of cases in which objec- 
tions to an indictment will be sustained, when based on irregulari- 
ties in the formation of the grand jury; lst, when the jurors were 
not drawn in the presence of the officers designated by law; 2d, 
where there is some order of the court, or some action of the pre- 
siding judge, appearing of record, and relating to the organization 
of the grand jury, which is without any warrant in the statute, or 
is contrary to its provisions. Billingslea v. The State, 486; Phil- 
lips v. The State, 469. 

118. Former acquittal, or conviction; how pleaded.—A former acquittal or 
conviction must be specially pleaded, and the record of it is not 
admissible under the plea of not guilty Rickles v. The State, 538. 

119. Sume; judgment by confession without complaint, not bar to prusecu- 
tion.—A judgment rendered by a justice of the peace, clothed by 
special statute with original jurisdiction of all misdemeanors 
committed in the county, on the voluntary appearance and con- 
fession of a person against whom no charge or complaint has been 
made, is a nullity, and is no bar to a subsequent prosecution by 
indictment for the same offense. Drake v. The State, 510. 

120. Same; judgment of justice without jurisdiction.—Justices of the 
peace have no jurisdiction of an assault or assault and battery 
with a weapon; and hence a judgment of conviction of either of 
these offenses, where a weapon is used, before a justice of the 
peace, is void, and can not operate to bar a prosecution therefor 
by indictment fn the Circuit Court. Danzey vr. The State, 296. 

121. Same.--A plea of former conviction before the mayor of Hunts- 
ville, as a justice of the peace, for an offense committed beyond 
the city limits, of which he has no jurisdiction, is demurrable. 
Barnard v. The State, 31. 

122. Objection to competency of presiding judge.—An objection to the 
competency of the presiding judge. in a criminal prosecution be- 
fore the County Court, ‘‘if available anywhere, is no ground for 
reversing the judgment.”’ Sale v. The State, 530. 


REMOVAL OR TRANSPORTATION OF SEED-CoTTon By NIGHT. 


123. Constitutionality of statute-—The second section of the act ap- 
proved February Ist, 1879, entitled “‘ An act to prevent, in cer- 
tain cases, the sale, exchange, and transportation of cotton, in the 
counties of Montgomery, Dallas,’’ &e., which declares, ‘‘ that it 
shall not be lawful for any person to transport or move, after sun- 
set and before sunrise of the succeeding day,’’ within the speci- 
fied localities, ‘‘any cotton in the seed,’’ but permits the owner 
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or producer to remove it from the field to his gin-house, or other 
place of storage,—is a mere police regulation, not an unauthorized 
interference with the rights of private property, nor violative of 
any constitutional provision, and is a legitimate exercise of legis- 
lative power. Davis v. The State, 58. 

124. Sufficiency of indictment.—An indictment under this statute, eharg- 
ing that the defendant ‘* did transport or remore,”’ is a substan- 
tial compliance with the statute, which uses the words “ trans- 
port or more;’’ but it must aver that the act was “ knowingly *” 
done, or charge the scienter in equivalent words. Jh. 58. 


Retaitwne Sprritvocs Liquors 


125. When license not required under local statute.—Section 9 of the act 
incorporating the town of Springville in St. Clair county (Pamph. 
Acts, 1872-3, p. 376), prohibits the sale of spirituous, vinous or 
malt liquors within the corporate limits of the town, but contains 
a proviso that the section shall not be construed so as to prevent 
any practicing physician or druggist selling such liquors for medi- 
eal or sacramental purposes. Held, that practicing physicians 
and druggists selling such liquors in said town, in good faith for 
the purposes specified in the proviso, are not required to take _ 
license therefor under the general law. Jones v. The State, 555 


TRIAL, AND Its INCIDENTS. 


126. Service of list of jurors, with copy of indictment, on accused.—When the 
record shows an order of court, in proper, form, directing the sher- 
iff to summon the requisite number of jurors for the trial of a cap- 
ital case, and to serve a copy of the list on the prisoner (Code, 
§ 4872), itis not necessary that compliance with the order shall 
affirmatively appear of record; compliance will be presumed, 
from the silence of the record, and the failure to object. Phillips 
v. The State, 469. 

127. Proseeution in County Court; probable cause for affidavit—When a 
prosecution for a misdemeanor is commenced in a County Court 
having concurrent jurisdiction with the Cireuit Court, by an affi- 
davit which conforms te the requisitions of the statute (Code, 
§ 4702), no inquiry can be made, on the trial, into the good faith 
of the person who made the atlidavit, or the sufficiency of the 
facts within his knowledge to constitute reasonable cause, or to 
generate a reasonable belief of the defendant’s guilt; the prose- 
cution having been regularly commenced, the only issue is as to 
the guilt or innocence of the defendant. Sullivan v. The State, 
$25. 

128. Same; election by State.—Such prosecution involves but one charge 
or offense, and the same rule applies as to an election that applies 
in other cases; but the proseeuting officer is not bound to first 
introduce as a witness the person who made the affidavit, and elect 
to proceed for the particular offense as to which he testifies; nor 

‘an the defendant compel him to make that election, and exclude 
the testimony of the witness first offered, because the person who 
made the affidavit by which the prosecution was commenced, and 
who was afterwards introduced as a witness, was ignorant of the 
particular offense to which the first witness testified. Jb. 525. 

129. Argument of counsel.—An accused person has a constitutional right 
to be heard by himself and counsel. In addressing the jury, 
counsel must be allowed to select and pursue their own line of argu- 
ment, and their own methods of dealing with the testimony ; and 
they may also state the principles of law applicable to the case, 
and may quote from books in elucidation of their views of the law. 
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‘* Every fact the testimony tends to prove; every inference coun- 
sel may think arises out of the testimony; the credibility of the 
witnesses, as shown by their manner, the reasonableness of their 
story, their intelligence, means of knowledge, and many other con- 
siderations, are legitimate subjects of criticism and discussion. 
So, also, the conduct of the accused, and his conversation (if in 
evidence), may be made the predicate of inferences, favorable or 
anfavorable; and analogies and illustrations may be draw n, based 
on the testimony, on public history, or on science.’’ These are 
legitimate subjects of discussion, and the presiding judge ‘‘would 
occupy questionable ground, if he arrested counsel in the attempt 
to deduce inferential facts or intents from testimony in proof.’’ 
Cross v. The State, 476. 

130. Same.—‘Counsel is within legitimate bounds, when he urges a firm 
and fearless administration ef the criminal law, as the great con- 
servator of human life, and of the repose of society; and he is not 
within reversible grounds, when he complains generally that juries 
are frequently more inclined to merey than to judgment. On the 
other hand, connsel may warn juries against hasty or harsh ver- 
dicts, and may invoke the humane mercies of the law, which 
accords to the accused the saving benefit of all reasonable doubts.”’ 
Tb. 476. 

131. Same.—This court adopts the language of the Supreme Court of Wis- 
consin in Brown v. Swineford (44 Wise. 282): ‘* It is error suffi- 
cient to reverse a judgment, for counsel, against objection, to state 
facts pertinent to the issue and not in evidence, or to assume, 
arquendo, such facts to be in the case when they are not;’’ and 
adds: ‘If the statement be of facts which would not be legal 
evidence, if offered as such, yet, if their natural tendency is to 
influence the finding of the jury, the same rule would apply.” 
Tb. 476. 

182. Same; how revised.—In such case, ‘‘there must be objection in 
the court below, objection overruled, and exception reserved; the 
statement must be made as of fact; the factstated must be unsup- 
ported by any evidence, and must be pertinent to the issue, or its 
natural tendeney must clearly be to influence the finding of the 
jury,”’ else the case is not brought within the influence of the rule 
above stated. Jb. 476. 

133. Sentence; how irre gularity in pronouncing may be cured.--When 
judgment is irregularly pronounced against the prisoner, without 
first asking him if he has anything to say why the sentence of the 
law should not be pronounced upon him, the irregularity may be 
cured by again calling him to the bar, and pronouncing judgment 
with the requisite formalities. Reynolds v. The State, 502. 


DAMAGES. 


1. General rule as to measure of.—No question for judicial determina- 
tion is more difficult than to lay down a general rule declaring the 
proper measure of damages in all classes of contracts; it is, how- 
ever, a cardinal rule that the injury must be the natural and 
proximate result of the tort or breach of contract; accidental con- 
sequences, not likely to ensue from the wrong done, are generally 
too remote to be the foundation of reeovery. Culver v. Hill, 66. 

2. Measure of, when tenant injured by landlord’s failure to repair fences. 
When the landlord agrees, as part of the contract of renting, to 
repair the fences enclosing the demised premises, so as to secure 
the crop to be grown thereon, and fails to do so, the tenant may, 
in an action against him for the rent, set off or recoup whatever 
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sum he was damaged by reason of the landlord’s failure to com- 
ply with his contract to repair the fencing. Jb. 66. 

3. Same; landlord liable for, in such case, although tenant could have 
prevented injury.—The landlord, in such a case, is liable for the 
damages consequent upon his failure to comply with his contract 
to repair, although the tenant could, by making or procuring rails 
at a comparatively small cost, have prevented the injury. Jb. 66. 

4. Measure of, in trover—When the plaintiff has lost his property 
wholly, and its value is not fluctuating, the measure of damages 
in trover is the value of the property at the time of the conver- 
sion, with interest to the time of the trial and verdict; but, when 
the value is fluctuating, the jury may take the highest value at any 
time between the conversion and the trial. Linamv. Reeves, 89. 

5. Action on the case for overflowing lands; when exemplary damages may 
be recovered.—In an action on the case for overflowing plaintiff's 
lands by digging ditches on the adjoining lands of the defendant, 
of higher elevation, and thereby turning the flow of water from its 
natural course, exemplary damages may be recovered, if malice or 
wantonness on the part of the defendant is shown. JZughes v. 
Anderson, 280. 

6. Same; injuries sustained after commencement of suit not receverable. 
The limitation of an action for damages for overflowing lands, is 
one year, and there can be no recovery for injuries sustained after 
the commencement of the suit; but, in, estimating the damages 
accruing within the twelve months, and in separating them from 
those suffered before that time, much latitude and discretion are 
allowed to juries. Jhb. 280. 

When damages do not bear interest. —Damages assessed in an action 
of trespass quare clausum fregit, do not bear interest until after 
they have been ascertained by verdict and merged in judgment. 
Glidden v. Street, 600. 


DEDICATION. 


1. Dedication of land as public highway; when presumed.—The mere 
acquiescence by the owner in the use of his land as a public high- 
way, for any period short of twenty years, does not create a pre- 
sumption of dedication, unless a purpose to do so is indicated 
clearly and unequivocally. NN. O. &@ 8S. R. R. Co. & Im. Ass. v, 
Jones, 48. 

2. Same; what does not constitute.—Where in proceedings for partition 
of lands between joint owners, the location of a railroad was 
shown, and the lands divided with reference to it as a boundary 
line, this can not be construed as a dedication of the land on 
which the railroad was located to use asa public highway. Jb. 48. 


DEEDS. 


1. Recitals of deed, as to consideration.—As against the antecedent 
creditors of the husband, ora purehaser at sheriff’s sale under 
execution against him, the recitals oi a deed to his wife are not 
evidence of the consideration as stated. Tutwiler v. Munford, 124. 

2. When not void for uncertainty in description.—A mortgage which 
describes the crops intended to be conveyed as ‘‘my entire crop 
of corn, cotton, [cotton! seed, fodder, peas, potatoes and cane that 
I may raise the present year on my place,”’ is not void for uncer- 
tainty. While the description of the crops is very general and 
indefinite, it is capable of being rendered certain by showing the 
lands cultivated by the mortgagor during that year, and the quan- 
tity of the respective crops raised by him. Seay & Hendrick 
v. McCormick, 549, 
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Evpress trust; when created by deed.—To the creation of a trust by 
deed it is not necessary that the word trustee, or the words upon 
trust should be used, when the intention of the parties, as ascer- 
tained from the general purpose and scope of the whole instru- 
ment, appears to be, not to confer a beneficial interest upon the 
grantee, but to create a trust for the benefit of another person. 
Cresswell v. Jones, 420. 

Deed of gift to husband, ‘‘as advancement”’ to wife, and “as part of 
her distributive share’’ of grantor’s estate, held to create trust for 
wife.-A deed of gift, executed in January, 1846, by which the 
grantor, in consideration of love and affection for her married 
daughter, and in consideration of ten dollars in hand paid by the 
daughter’s husband, conveyed a tract of iand to the husband, his 
heirs and assigns, ‘Sas an advancement to’? the daughter (his 
wile), *‘in part of her distributive share ef’’ the grantor’s estate, 
with habeudum and covenants of warranty to the husband, his 
heirs and assigns, does not vest the beneficial estate in the hus- 
band, but creates a trust for the use and benefit of the wife. 
Th. 420. 

Constructive notice by recorded deed. —When a deed, duly recorded, 
shows on its face that the grantee does not take the beneficial in- 
terest in the property conveyed, but takes in trust for his wife, a 
purchaser from him is charged with notice of the trust. Jb. 420. 

Evvecution of deed to land by agent; when insufficient to convey the 
legal title —Although a conveyance of real estate may run in the 
name of the principal in its body, and in all its clauses, yet if it 
is executed by an agent in his own name, and not in the name of 
the principal, whether such principal be a corporation, or a 
natural person, it is not the deed of the principal, and against 
him can have no operation in @ court of law. Taylor v. A. & M. 
Association, 229. 

Detective execution of deed by agent: when enforced in equity.—In a 
court of equity, however, it is well settled, that contracts or con- 
veyances made by an agent having authority, though informally 
and defectively executed, are binding on, and will be enforced 
against the principal; and upon this doctrine, a court of equity 
will impart validity to, and enforce a mortgage defeetively exe- 
cuted by an agent having authority to execute it in the name of, 
and as the act and deed of the principal, whether the defective 
execution is the result of mere inadvertence, or whether it is 
founded in ignorance or mistake of law. J6. 229. 

Conve yance hy wife of lands belonging to her statutory separate estate; 
when void and not operative as a contract to convey.—A conveyance 
by a married woman of Jands belonging to her as her statutory 
separate estate, executed by her in the presence of two witnesses, 
and acknowledged before, and certified by a justice of the peace, 
signed by the husband, but in which he is not named as a grantor, 
and which contains no words of conveyance passing or evidencing 
an intention to pass his estate or interest in the lands, is merely 
the void deed of the wife, to which the husband was not a party, 
and to which his concurrence was not expressed in the mode pre- 
scribed by the statute; and it can not be enforced in a court of 
equity as a contract to convey, although the purchase-money had 
been paid, and possession taken and continued by the purchaser 
thereunder for a period of five years. Blythe v. Dargin, 370. 

Construction of; forfeiture of estate by breach of condition. 
Where lands are conveyed, by deed of gift, to the grantor’s 
grandson, with a provision in favor of his daughter-in-law, 
the step-mother of the grantee, in these words: ‘‘ Provided, 
however, that Clara A. B., step-mother of said Simeon B., shall 
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have the right to occupy the dwelling-house, outhouses, and im- 
provements thereon, and to use, cultivate and enjoy one-half of 
the said lands. and to take and hold to her own use the rents, 
issues and profits thereof, for and during the term of her residence 
upon said lands, her natural life or widowhood, and at her removal 
from said lands, her marriage or death, the whole of said lands to 
be thereafter the property of said Simeon B. ;’’ if the interest of 
the step-mother is not forfeited by her temporary removal from 
the land in consequence of ill-health and physical infirmity, not 
having the intention to abandon it, her title is legal, and she has 
an adequate remedy at law; consequently, she cannot come into 
equity to enjoin an action of ejectment against tenants to whom 
she has rented the lands, and for relief against a supposed for- 
feiture by breach of the condition. Brown v. Brown, 114. 


DEPOSITIONS. 


31. 


Re-examination of witness without an order —When a witness is re- 
examined, without an order for that purpose, his deposition will 
be suppressed on motion; but, when no motion is made, the party 
seeking to suppress the deposition relying on objections made 
when filing cross-interrogatories, which are not called to the at- 
tention of the chancellor, the case will not be reversed because of 
such irregularity in takii g the deposition. Bonner v. Young, 35, 


DEVISE AND LEGACY. 


1. 


4. 


vr 


Legacy for particular purpose; when recoverable.—A legacy given for 
a particular purpose is not conditional, and if, without fault on the 
part of the legatee, the intended appropriation becomes impossi- 
ble he may recover it, for such appropriation is but secondary and 
does not form a part of the substance of the gift, unless an inten- 
tion that it shall be so regarded is clearly expressed, or necessa- 
rily implied. Banner v. Young, $5. 

When legatee must resort to a court of equity to enforce payment of 
legacy.—Under the present statute (Code, § 2634), which is an 
atlirmation of the common law, no action at law can be maintained 
for the recovery of a legacy, except on proof that the executor has 
assented to it; until such assent the legatee must resort to a court 
of equity. Tb. 35, 

When legacy is not barred by statute of limitations.—The executor 
holds in trust for the legatee until a disclaimer, disavowal, or 
repudiation of the trust, of which the legatee has notice, and when 
no such disclaimer is shown the statute of limitations can not be 
pleaded in bar of a bill for the recovery of a legacy. Jb. 35. 

Same.—The statute of limitations begins to run in favor of the sure- 
ties on the bond of executors and administrators from the time of 
the judicial ascertainment of the liability of the principal, and 
where the trusts of the administration continue, although the 
executor fails to pay legacies, there is no act or omission which 
fixes the liability of the sureties, and the statute of limitations is 
not available to them in bar of a bill to recover legacies. Ib. 35, 

When legacy presumed to have been paid.—The lapse of twenty years 
from the time when a legacy becomes payable, without claim or 
demand by the legatee, and without recognition of the right by the 
executor, creates a presumption of its payment. Jb. 35, 


6. Life-tenant; when entitled to rents. —Where a testator devised to one 


of his daughters one fourth part of his entire estate, consisting of 
real and personal property, for and during her natural life, such 
daughter is entitled, absolutely and in her own right, to one fourth 
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part of the rents in the hands of an administrator de bonis non, 
with will annexed, for distribution, on final settement. Woodruff 
v. ITinson, Adin’r, 368. 


DISCONTINUANCE. 


1. By striking out party served with process.—In an action against the 
defendants, as joint makers of a promissory note, both being 
served with process, and neither appearing or pleading, an 
amendment of the complaint by striking out the name of one of 
them, no reason for such amendment being shown, is a discon- 
tinuance of the entire action. MAendall v. Lassiter, 181. 


DOWER. 


1. When widow not entitled to.—The widow is not entitled to dower in 
lands of which her deceased husband was possessed during cover- 
ture as the administrator of his deceased son, who had been in 
possession under an executory contract of purchase, having paid 
the purchase-money, for a period long enough to acquire a title 
under the statute of limitations, although he had never received 
a conveyance from his father; and having no right to dower in 
such lands, she is not entitled to rents and profits, or statutory 
quarantine. Tillman v. Spann, 102. 

2. Rents and profits of plantation connected with last residence of de- 
ceased; widow's right to, before dower assigned.—The husband hav- 
ing rented out to various tenants, fer the year, the plantation con- 
nected with his residence at the time of his death, and afterwards 
conveyed it by deed of trust to secure an admitted indebtedness, 
assigning also to the trustees the several notes given for the rent, 
the widow is entitled, as against the trustees and beneficiaries, to 
the rents accruing up to the allotment of her dower, not from the 
filing of her bill, but from the death of the husband. Jb. 102. 

3. In lands to which husband had perfect equity—Under the Code 
(§ 2232), the widow is entitled to dower in lands to which the hus- 
band, at the time of his death, had a perfect equity, he having 
during his life time paid all the purchase-money therefor; but 
she is not so entitled if any portion of the purchase-money was 
paid after the husband’s death. Lipscomb v. De Lemos, 592. 

4. When widow entitled to dower in partnership lands.—The widow is 
dowable of an undivided share of lands belonging to a dissolved 
partnership, of which her husband was a member, after the part- 
nership debts have been paid, and the partnership accounts set- 
tled; and having this right, she may join with his heirs in a bill 
for partition of the lands. Brewer v. Browne, 210. 

5. When barred by wife's separate estate.—A policy of insurance, which 
was taken out by the husband on his life in the name of the wife 
us sole beneficiary, and which did not by its terms exclude the 
husband’s marital rights, having been kept alive during his life, 
the wife after his death collected the amount insured, which ex- 
ceeded the value of her dower interest and glistributive share in 
his estate,—/eld, that under the statute, she was thereby barred 
of dower. Williains v. Williams, 405. 


* 
~ 


. 
- 


EASEMENT. 
1. Rights of proprictors of superior and inferior heritages as to flow of 
water.—The proprietor of a superior heritage can not, by artificial 
means, cause water to flow on the inferior, which had before that 
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time flowed in a different direction; nor can the owner of an in- 
ferior heritage, by dam or levee, obstruct the natural flow of wa- 
ter so as to cause it to recede, or stand on the superior. JZughes 
v. Anderson, 280. 

2. Same.—The owner of lands has a right to drain them by artificial 
ditches, although thereby the water is precipitated more rapidly, 
and in greater volume on the lands of an adjacent proprietor be- 
low, provided he does not thereby cause water to flow on the lands 
of such adjacent proprietor, which, in the absence of the ditches, 
would have flowed in a different direction, and provided he acts 
with a prudent regard for the welfare of his neighbor. This, how- 
ever, must be weighed and decided by the jury, under instruc- 
tions from the court, with a proper reference to the value and 
necessity of the improvement to “the superior heritage, con- 
trasted with the injury done thereby to the inferior. Jb. 280. 

3. Sic utere tuo, ut alienum non ledas; qualification of the maxim. 
While, as a rule, every one must so enjoy his own property as not 
to offend his neighbor’s equal right to enjoy his own unmolested, 
this rule can not be enforced in its strict letter, without impeding 
rightful progress, and without hindering industrial enterprise ; 
and hence, minor individual interest is sometimes made to vield 
to a greater and paramount good. Jb. 280. 


EJECTMENT. 


1. Plaintiff must recover on strength of his own title.—In ejectment the 
plaintiff must recover, if at all, upon the strength of his own 
title, and not on the mere weakness of that of his adversary. 
Wilson v. Glenn, 382. 

2. When prior possession creates presumption of title. —Prior possession 
by a plaintiff in ejectment creates a presumption of title, which 
can only be rebutted or overcome by showing title in defendant, 
or an outstanding title in a third party, or that the plaintiff's title 
was subordinate and permissive, or that the action is barred by 
the statute of limitations. Jb. #823. 

3. As against a mere trespasser peaceable possession sufficient.—As 
against a mere trespasser a bare peaceable possession by an actual 
eecupant, under claim of ownership, is ordinarily sutlicient to 
authorize a recovery in ejectment; and such trespasser can not 
defend suecessfully by showing an outstanding title, with which 
he in no way connects himself. Jb 382, 

4. Adverse possession for ten years when sufiicient to maintain.—Posses- 
sion by a plaintiff in ejectment, and by those under whom he 
claims, which has been open, notorious, adverse, and accompa- 
nied with uninterrupted claim of ownership for ten years or more, 
is sufficient to maintain the action as against any outstanding 
title, whether the defendant connects himself with it or not, and 
without regard to color of title. Ih. 383, 

5. Abandonment of possession; whether animo revertendi, a question for 
the jury.—Where the possession of the premises is abandoned by 
either party, the question as to whether they are left animo rever- 
tendi, is one for the consideration of the jury; but whether such 
a question arises in the case is for the court to determine. Jb. 
383. 

Legal and equitable titles —In ejectment, or the corresponding stat- 
utory real action, the court can not look beyond the legal title; if 
the plaintiff shows a superior legal title, he must recover, without 
regard to any equities existing between the parties. Searcy v. 
Oates. 111. 


a 
oe 
. 











INDEX. 651 


EJECTMENT—Continvep. 

7. Sheriff’s sale under execution; statutory right of redemption.—When 
lands are sold under execution, and a deed executed by the sher- 
iff to the purchaser, whatever legal estate or interest the defend- 
ant in execution had is divested out of him, and vested in the 
purchaser, and nothing remains in the defendant but the naked 
right of redemption (Code, §§ 2877-80), to be perfected and en- 
forced in the manner prescribed by the statute. Jb. 111. 

8. Assignment of right of redemption, and tender or offer to redeem by 
assignee. —A tender, or offer to redeem, on compliance with the 
terms of the statute, by the judgment debtor himself, ‘* re-invests 
him with the legal title;’’ but the statute does not extend to his 
alienee or assignee, whose rights, if any passed by the assignment 
(a question which is not decided), can only be enforced in equity. 
ge... If. s 

9. When land owner may maintain against railroad company taking 
land without condemnation.—The unauthorized entry of a railroad 
company by its agents on another’s land without the statutory 
proceedings for condemnation, unless perhaps fora survey or like 
steps of incipient acquisition, is a trespass, rendering them lia- 
ble to be sued at law just as other wrong-doers may be; and 
when in such case, the company alone can carry the statutory 
proceedings into effect, the owner may maintain ejectment. N. 
O.& S.R. R. Co. rv. Jones, 48. 

10. Statutory real, action; may be maintained under the facts of this case. 
When, as in this case, it is shown that the agents of the railroad 
company entered on plaintiff’s land, without resorting to the statu- 
tory proceedings for condemnation, which it alone could exercise, 
and without the consent of any one authorized to give it, but 
against the protest of her guardian (plaintiff being a minor), that 
when she became of age the road was constructed and no improve- 
ments were made on the land afterwards, the plaintiff had a right 
to rely on the dissent of her guardian, the defendant was not pre- 
judiced by her silence, and the statutory real action is clearly 
maintainable. Jhb. 48. 

1]. Adverse possession; who not entitled to improvements on suggestion of, 
under the statute-—A mere naked trespasser can not claim the 
benefit of the statute (Code, §§ 2951-2,) allowing the defendant 
the benefit of the value of permanent improvements on a sugges- 
tion of three years adverse possession; the statute is applicable 
only when there is an occupancy in good faith under color or claim 
of title. Jb. 48. 

12. When executor or administrator can not recover against alienee of heir 
or devisee.—An executor or administrator can not recover in eject- 
ment, or the statutory action in the nature of ejectment, against an 
alienee of the heir or devisee, when the action is commenced 
nearly ten years after the death of the decedent, and the only 
debts proved to exist are barred by the statute of limitations. 
Lee, Adm’r v. Downey, 98. 

13. When executor or administrator may maintain action; revivor thereof. 
An executor or administrator, under the statutory powers con- 
ferred on him, may maintain ejectment, or the statutory action in 
nature of ejectment, for the recovery of the lands of his testator or 
intestate, and on his death, resignation, or removal, pending the 
suit, the action may be revived and prosecuted in the name of his 
successor in the administration (Code, § 2622); but such action 
can only be maintained when there was a legal title residing in 
the testator or intestate at the time of his death. Wells v. Elliott, 
180, 

14. Same; conveyance of title to executor, on payment of purchase-money. 
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When the purchaser of lands dies without having paid the pur- 
chase-money, and not having received a conveyance; and the 
money is paid by his executors, and a deed taken to themselves 
““as executors, in trust for the use and benefit of the heirs and 
legatees under said will, and of those who as creditors are inter- 
ested in said estate ;’’ the deed conveys to them a legal title, on 
which they may maintain an action for the recovery of the lands; 
but they hold the title as trustees, and not as executors, and it 
does not pass to their successor in the administration, nor can the 
. action be revived in hisname Jb. 183. 

15. When adverse possession will maintain or defeat action. —A purchaser 
of land under an executory contract, who is let into possession 
without a deed, becomes an adverse holder so soon as he pays the’ 
purchase-money ; and if his possession continues uninterrupted 
for ten years, he may maintain or defeat an action of ejectment on 
it. Tillman v. Spann, 102. 


EMINENT DOMAIN. See Constirutironat Law, 1-2. 


ERROR AND APPEAL. 


1. Appeal; in whose name should be taken.—Where a judgment is ren- 
dered against several defendants in the circuit court, an appeal to 
this court from such judgment by one of the defendants should 
be taken in the name of all, and not in the name of one of them 
alone; and the certificate of appeal should show that the appeal 
was so taken, and the bond should be conditioned for the prose- 
cution of the appeal generally, and not for the prosecution of a 
separate appeal by one of the defendants. Vaughan v. Hig- 
gins, 546. 

2. Practice when appeal not taken in name of proper parties.—Where an 
appeal is taken in the name of one instead of all the parties, 
plaintiff or defendant, it may be dismissed on the motion of the 
appellee, if made before the submission of the cause, unless a 
motion to amend the appeal be made within proper time ; but if 
the cause is submitted without objection, on assignments of error 
by appellant, the settled practice is for this court not to dismiss 
the appeal ex mero molu because of such amendable irregularity 
or defect, but to proceed to render judgment as if no such defect 
existed. Jb 546. 

3. Judgment of circuit court on appeal from justice’s court; when er- 
roneous.—One of two defendants against whom a judgment had 
been obtained before a justice of the peace, having removed the 
‘ause by certiorari to the cireuit court, that court rendered judg- 
ment in his favor on a plea of infancy, but against the other de- 
fendant, who, without joining in the petition or bond for the cer- 
tiorari, appeared and pleaded, and also against the surety on the 
certiorari bond; held, that the rendition of the judgment against 
the surety was error. Jb. 546. 

4. When error is considered as merely clerical_—On appeal by the 
surety, such error will be considered by this court as a mere cleri- 
cal misprision ; and it will be here corrected at the cost of the 
appellant, without remanding the cause. Ib, 546. 

5. Remandment on reversal.—A judgment by default against one de- 
fendant being reversed on error, on the ground that the entire 
action was discontinued by an amendment striking out the name 
of the other without cause shown, the cause will be remanded. 
Kendall v. Lassiter, 181 

6. When appeal lies.—An appeal lies from an erroneous judgment by 
default against one of two defendants, the name of the other being 
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10. 


11. 


14. 


15. 


struck out by an authorized amendment without cause shown; 
and the party having an adequate remedy by appeal, mandamus 
does not lie to compel the court below to set aside the judgment 
and dismiss the case. Jb. 181. 

Judgment of affirmance on appeal from justice of the peace and award 
of procedendo; when corrected in this court.—A judgment of affirm- 
ance and the award of a procedendo by the circuit court, on appeal 
from a judgment rendered before a justice of the peace, in favor 
of the plaintiff, where it is shown that he was entitled to a judg- 
ment, is a mere error of form, without injury to the defendant; 
and hence, on appeal by the latter, such judgment will be cor- 
rected, and, as corrected, affirmed in this court. Burns v. How- 
ard, 353. 

When judgment will be corrected.—In an action of trespass, the jury 
having awarded damages, with interest from the day the trespass 
was committed, the judgment was here corrected by striking out, 
as surplusage, the award of interest. Glidden v. Street, 600. 

Revision of chancellor's decision on facts.—The settled practice of 
this court is, not to disturb the decision of the chancellor on a 
disputed question of fact, unless clearly convinced that he has 
erred—in other words, unless there is a decided preponderance of 
evidence against the conclusion attained by him. Warren & Burch 
v. Jones, 449. 

Whe n decree will not be reve rsed because evidence is confused and un- 
satisfactory.—The decree of a chancery court rendered upon a 
settlement of partnership accounts will not be reversed because 
the evidence relating to some of the items embraced in the settle- 
ment, is ‘somewhat confused and unsatisfactory,’’ there not being 
a clear preponderance against the conclusions of the chancellor. 
Shelton, Adiv’r v. Knight, Exv’r, 598. 

Recitals of decree; conclusiveness of, on appeal.—Where the chan- 
cellor’s deeree declares the complainant entitled to relief against 
C., one of the defendants, and adds, ‘*But, it being represented 
that the parties have made some settlement or compromise touch- 
ing their claim against said C., no decree is now made, the court 
reserving the case for such decree as may be in accordance with 
the terms of said settlement;’’ this recital, if untrue in facet, can 
not be controverted in the appellate court, but must be corrected | 
inthe court below. Tillman v. Spann, 102. 

Finding of facts by court; revision of.—In an appeal case from a 
justice’s court tried by the court without the intervention of a jury, 
the amount involved being less than $20 (Code, § 3122), the find- 
ing of the court on the facts stands as a substitute for the verdict 
of a jury; and it will not be disturbed by this court, on error or 
appeal, except on the same principle which governs courts at nist 
prius in setting aside verdicts and granting new trials. Dargan 
v. Harris, 144. 

Conflicting recitals of judgment entry and bill of exceptions. —When 
the judgment entry recites an organization of the jury, the ar- 
raignment of the prisoner, and all the incidents of the trial, in 
regular and proper form, these recitals must prevail over contra- 
dictory statements in the billof exceptions to which no exception 
was reserved. Reynolds v. The State, 502. 

Objection to competency of presiding judge.—An objection to the 
competency of the presiding judge, in a criminal prosecution be- 
fore the County Court, * if available anywhere, is no ground for 
reversing the judgment.’’ Sale v. The State, 530. 

Presumption of injury from ervor.—When error is shown, injury 
will be presumed, unless the contrary clearly appears from the 
whole record. Clark v. Taylor & Co. 453. 
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Error without injury.—While the practice of an attorney appearing 
at the request of the solicitor, before the grand jury, while they 
are investigating an accusation, to aid them in their deliberations, 
is condemned by the court, yet, if the record aflirmatively shows 
that the defendant was not prejudiced thereby such appear- 
ance is error without injury, and an indictment so found should 
not be quashed therefor. Blevins v. The State, 92. 

Objections to evidence; when available on error.—-This court will not 
consider objections to evidence, to which the attention of the 
chancellor does not appear to have been called. Brewer rv. 
Browne, 210. 

What errors are available.—A party can not complain of errors 
which are not prejudicial to him, though they may be injurious to 
another. Jb. 210. 

Argument of counsel; when error,—This court adopts the language 
of the Supreme Court of Wisconsin in Brown v. Swineford (44 
Wise. 282): ‘It is error sutlicient to reverse a judgment, for 
counsel, against objection, to state facts pertinent to the issue and 
not in evidence, or to assume, aryguendo, such facts to be in the 
case when they are not;’’ and adds: ‘‘If the statement be of 
facts which would not be legal evidence, if offered as such, vet, 
if their, natural tendency is to influence the finding of the jury, 
the same rule would apply.’’ Cross v. The State, 476. 

Same; how revised.—In such case, *‘ there must be objection in the 
court below, the objection overruled, and exception reserved ; the 
statement must be made of fact; the fact stated must be unsup- 
ported by any evidence, and must be pertinent to the issue, or its 
natural tendency must clearly be to influence the finding of the 
jury,’’ else the case is not vrought within the influence of the 
rule above stated. Jb. 476. 

Cross-examination of witness; when not revisable.—Upon the cross- 
examination of a witness, especially if that witness be an accom- 
plice, great latitude is given in allowing questions having a ten- 
dency to shake his credit by injuring his character, or to prove his 
accuracy or veracity; and in such matters mach is left to the en- 
lightened discretion of the court trying the cause, and its action 
will not be reviewed, unless such discretion appears manifestly to 
have been abused. Marler v. The State, 580. 

Charges of the court; general exception to several, when not available. 
Where several charges are asked as a whole, and not separately, 
anda single general exception only is reserved to their refusal, 
such refusal can not make them the subject of review, unless all 
of them embody correct propositions of law, applicable to the 
facts of the case. Williams v. The State, 551. 

Assignments of error; when not considered.—When assigninents of 
error are not insisted on in argument of counsel, they will not be 
considered. Woodruff v. Hinson, Adm’r, 368. 

Motion to strike éause from docket; when granted.—Where the record 
sent up from the circuit court, on appeal to this court, including 
the appeal bond and notice of appeal, shows that the cause in 
which the appeal was taken, was entitled, in the circuit court, 
‘“*W. F. Hodnett v. The Purchasers of the Western Railroad of 
Alabama,” and under that title was tried, and judgment was ren- 
dered for defendants, and that from that judgment the appeal was 
taken by the plaintiff; and, on that record, a cause is docketed, 
argued and submitted in this court under title of ** W. F. Hod- 
nett v. The Central Railroad and Banking Company of Georgia, 
and The Georgia Railroad and Banking Company ;”’ held. The 
‘“ause docketed, argued and submitted in this court, is not the 
cause in which the appeal was taken, and, on motion of the ap- 
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Co. 562. 


ESTATES OF DECEDENTS. 


1. Petition for order to sell lands, for payment of debts; conclusiveness of 
deeree.—An application by an executor or administrator for an 
order to sell lands for the payment of debts (Code, §§ 2447-56), 
when contested by the heirs or devisees, becomes an adversary 
suit inter partes ; and the decree rendered, whether granting or 
refusing the application, is conclusive between the parties, in any 
subsequent suit or contest, as to the matters then in issue and 
determined; and that issue is as to the status of the estate, the 
sufficiency of the personal assets for the payment of debts, at that 
time, and not at a subsequent time, when the condition of the 
estate may have changed. Ford v. Ford’s Adm’r, 141. 

2. Sume.—Although the liability of the personal representative him- 
self to the estate, for the rent of lands before or after the death of 
the decedent, may have been matter of controversy on the trial of 
such contest, as affecting the amount of assets liable for the debt, 
it was merely incidental or collateral matter, within the rule laid 
down in the Duchess of Kingston’s case (2 Smith’s L. C. 609), and 
the decree is not conclusive as to that question, on final settle- 
ment of the administrator’s aecounts. Jb. 141, 

3. Funds derived from sale of lands by personal representative stand in 
place of the lands.—A fund in the hands of an administrator on 
final settlement, which was derived entirely from the sale of the 
lands of his intestate, sold by him for division, is not personal 
assets, and is not subject to distribution among the next of kin, 
taking under the statute of distributions; but such fund stands in 
the place of, and represents the lands, passing to the heirs, as the 
lands would have descended, if they had not been sold. Hunter, 
Adm’rv. Law, Adm’r, 365. 

4. Same; widow can not participate in division of. —The widow of an 
intestate can not participate in the division of a fund in the hands 
of the administrator, which was derived entirely from the lands of 
the intestate, sold by him for division. Jb. 365. 

5. Homestead exemption to widow and minor children; character of the 
estate they take.-—Undex the statute the homestead exemption to 
the widow and minor children of a decedent, is an estate carved 
out of the estate of the husband and father, and continues during 
the life of the widow and the minority of the children. Upon the 
expiration of such particular estate, the lands revert, by operation 
of law, to the heirs. Jhb. 265, 

6. Exemption of $1.000.00 worth of personal property to widow and minor 
children; character of interest taken in —The exemption of per- 
sonal property of one thousand dollars to the widow and minor 
children of a decedent, when selected and allowed, vests in them 
the absolute title, the entire interest in the property so selected 
and allowed, free from the claims of creditors. But when the 
estate is solvent, this exemption is in the nature of an advance- 
ment to them, to be accounted for by them, on final settlement, as 
parts of their distributive shares, or of their legacies, if there be a 
will disposing of the entire estate. Ih. 365. 

7. Same; when estate solvent, to bi accounted for from personal, not real 
assets —When the estate is solvent, the widow and minor children 
of a decedent, receiving an exemption of personal property of the 
value of one thousand dollars, are liable to account therefor to 
their co-distributees, from the personal assets only, and not from 
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real assets. Hence, where the only fund in the hands of an 
administrator on final settlement, was derived from a sale of his 
intestate’s lands, sold for division, the amounts allowed to the 
minor children of the intestate on account of such exemption, can 
not be deducted from their shares in such fund. Jb. 365. 
8. Homestead exemption in favor of widow as against purchaser of lends, 
with warranty, evicted under paramount litle; by what law governed. 
A purchaser of lands, with full covenants of warranty, who is after- 
wards evicted by a title paramount and outstanding at the time 
the covenant of warranty Was entered into, is regarded as a creditor 
of the vendor from the date of the exeeution of the deed, and not 
from the date of the evictinn; and hence, the widow of the 
deceased vendor is not entitled to a homestead exemption as 
against the purchaser’s claim for damages for the breach of the ‘ 
warranty, under a statute enacted after the execution of the deed, 
although of foree at the time of eviction. Corr v. Shackelford, 
241, 
9. Hotnestead exemption in favor of the widow; when not binding on 
creditors.—Where the widow was alloted a homestead exemption 
in the lands of her deceased husband, after his estate had been 
declared insolvent, on an ex parte proceeding before the judge of 
probate, without notice to any one, such allotment does not rise to 
the dignity of a judicial determination against the rights of credi- 
tors; nor does it preclude them from showing that, as against their 
claims, she was not entitled to the exemption. Jhb. 24/. 
10. Insolvent estate; when administration may be removed inio the chan- 
cery court.—The administration of an insolvent estate may be 
removed into the chancery court, on a bill tiled by a creditor, show- 
ing that a homestead exemption had been allotted to the widow 
on ex parte proceedings instituted by her while she was executrix, 
without notice to the creditors, and that she was not entitled to 
such exemption as against his demand, and seeking to have the 
lands so allotted sold for the payment of debts. While such allot- 
ment was irregular and not binding on the creditors, it was caleu- 
lated to engender distrust or doubt of the title, and to hinder a 
fair sale of the property, unless the invalidity of the allotment was ‘ 
first declared, and the property ordered to be sold free of incum- 
brance; and this tue chancery court has the power to do, while 
the probate court could only order a sale, and leave the question 
of title to be afterwards determined. Jh. 24/. 
11. Decree discharging personal representative on final settlement; its 
effect.—As against the administrator of an insolvent estate, who 
has made final settlement and distribution of all the assets in his 
hands among the creditors, the decree on such settlement discharg- 
ing him from further liability, is conclusive; but when a creditor 
“seeks, by bill in equity, to subject lands belonging to the estate, 
and in which the executrix of the deceased debtor ciaimed and 
was allowed a homestead exemption as his widow, after the estate 
had been declared insolvent on her report, a decree discharging a 
subsequent administrator on final settlement made by him, does 
not preclude the creditor from asserting his claim against the 
lands so allowed to her as exempt, although he may have been a 
party to the settlement made by the administrator. Jb. 241. 
12. Insolvent estate; removal of administration into court of equity.--The 
principle is recognized that the settlement of an insolvent estate 
should not be removed into the chancery court without special 
reasons. Jh. 241. 
13. Lands belonging to a decedent’s estate; relation of personal representa- 
tive and creditors in administration of.—In the administration of 
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landed assets, the personal representative represents the cred- 
itors, and antagonizes the heirs; but when the widow is the per- 
sonal representative, her interests become antagonistic to those of 
the creditors, whenever she asserts a claim to the realty, or any 
partoft it, in her own right; and in such case, she can not repre- 
sent their adversary rights. Jb. 241. 

Widow's right to dower and quarantine; in what lands claimed.—The 
widow is not entitled to dower in lands of which her deceased 
husband was possessed during coverture as the administrator of 
his deceased son, who had been in possession under an executory 
contract of purchase, having paid the purchase-money, for a pe- 
riod long enough to acquire a title under the statute of limitations, 
although he had never received a conveyance from his father ; 
and having no right to dower in such lands, she is not entitled to 
rents and profits, or statutory quarantine. Tillman v. Spann, 102, 

Rents and profits of plantation connected with last residence of de- 
ceased; widow's right to, before dower assigned.—The husband 
having rented out to various tenants, for the year, the plantation 
connected with his residence at the time of his death, and after- 
wards conveyed it by deed of trust to secure an admitted indebt- 
edness, assigning also to the trustees the several notes given for 
the rent, the widow is entitled, as against the trustees and bene- 
ficiaries, to the rents accruing up to the allotment of her dower, 
not from the filing of her bill, but from the death of the husband. 
Ib. 102. 

Life-tenant; when entitled to rents.—Where a testator devised to one 
of his daughters one-fourth part of his entire estate, consisting of 
real and personal property, for and during her natural life, such 
daughter is entitled, absolutely and in her own right, to one- 
fourth part of the rents in the hands of an administrator de bonis 
non, With will annexed, for distribution, on final settlement. 
Woodrug? vt. ITinson, Adm’ r, 368. 

Judgin at against decedent; how re vived.—A judgment rendered 
against a decedent in his life-time is a mere cause of action against 
the personal representative, and is incapable of revivor otherwise 
than by suit at law in the ordinary form. (Code, § 2688). May, 
Adm’r v. Parham, Adm’r, 253 

Same.—The record of such judgment having been destroyed, a 
substitution thereof under the statute (Code, § 555) does not 
amount to a revivor of it. Jb. 250. 

Personal estate of a decedent the primary fund for payment of debts; 
equily of the heir or devisee to have it first applied —While lands 
descended or devised may, if the personal estate be deficient, be 
charged with the payment of the decedent’s debts, yet the heir or 
devisee has an equity to insist on the application of the personal 
estate in exoneration of the lands, it being the primary tund out 
of which his depts should be paid. Hence, a court of equity, as 
a general rule, will not aid a general creditor to subject lands de- 
vised or descended, unless an original deficiency of the personal 
estate is shown, or it appears that the personal representative has 
wasted it, and that all legal remedies against him and his sureties 
have been exhausted, or that such remedies would be unavailing 
and fruitless in consequence of their insolvency. 1b. 252. 

Bill to subject lands devised to payment of debts; burden On Coil 
plainant to show deficiency of personal assets.—On a bill filed by a 
general creditor to subject lands devised for the payment of the 
testator’s debts, on the ground that the personal assets had been 
appropriated by the personal representative, and he and his sure- 
ties are insolvent, the burden of proving such insolvency is upon 
the creditor; and the admission oi that fact by the personal repre- 

(42) 
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sentative in his answer is not evidence against the devisee. 
Ih. 258. 

Statute of non-claim; when may be pleaded by devisees.—Devisees 
have an equal right with the personal representative to insist 
upon the sfatute of non-claim as a bar to a bill seeking to subject 
lands devised to them, and which have passed into their posses- 
sion, to the payment of demands against the testator. /b. 253. 

Statute of non-claim; when pleaded, burden of proof on ereditor. 
When the statute of non-claim is pleaded, the burden of proving 
a presentation of the claim lies on the creditor seeking its enforce- 
ment. Jb. 250. 

Same; when written acknowledgment by personal representative of 
presentation is evidence against heirs or devisees.—The written ae- 
knowledgment by the personal representative of the fact of the 
presentation of a claim against the decedent’s estate, made before 
the statute creates a bar, is evidence of that fact against the heir 
or devisee. Ib. 25.3. 

Same; what is not sufficient evidence of —Where in a snit against 
the personal representative and devisees to subject lands devised 
to the payment of a demand against the testator, the statute of 
non-claim was pleaded by the devisees, and the evidence showed 
that the demand had been presented tothe personal representa- 
tive, but it was not shown, otherwise than by the admission in 
his answer, when he was appointed, such admission ean not be 
received as evidence against the devisees tor the purpose of show- 
ing that the claim was presented before the completion of the bar 
of the statute. Jb. 252. 

Non-claim, statule of ; bill for settlement of partnership accounts and 
recovery of balance due, is within.—A claim against the estate of 
the last surviving partner in favor of the personal representative 
or heirsof the partner first deceased, for a settlement of the 
partnership accounts, and a recovery of the balance due, is within 
the Alabama statute of non-claim (Code, § 2597), and is also 
within the Arkansas statute of non-claim, which is proved to be 
two years; and the bill in this case not having been filed until after 
the expiration of four years from the death of the last surviving 
partner, and there being no proof of presentation to a personal 
representative in either State, although an administration was 
had in both States, within the period prescribed in their respec- 
tive statutes, such claim is, as 2a money demand, barred. Morgan, 
Adin’r v. Morgan, 80. 


26. Same; fraudulent concealment, as averred in this case, does not pre- 


rent operation of.—lf fraudulent concealment can take a case out 
of the operatien of the statute of non-claim, the averments of the 
bill in this case are not suflicient for that purpose, since it sets 
forth no facts constituting the alleged fraud, nor does it state any 
means employed to conceal the facts from the complainant. 
Tb. 80. 


27. Same; when bars claims of heirs of deceased partner to land pur- 


chased with partnership money.—When a surviving partner invests 
in lands money belonging to the partnership, or belonging en- 
tirely to the estate of a decease { partner, taking the title in his 
own name, the heirs or representatives of the deceased partner 
may at their option ratify the investment and claim their propor- 
tionate part or interest therein, or recover the money so invested 
without their authority, and fasten a lien on the land for its repay- 
ment; but unti! they assert their right to the iand their claim is a 
money demand, springing out of contract, and if it has become 
barred by the statute of non-claim, can not be the foundation of 
a claim to the lands. Jb. 80 











INDEX. 659 


ESTATES OF DECEDENTS—Continvuep. 


28. Statute of non-claim ; when set-off not affected by.—Nine months 
from the declaration of insolvency not having expired when the 
trial was had ina suit by a personal representative on a claim 
owing the decedent, a demand against the decedent set off against 
such claim, is not affected by the statute of non-claim. Palmer, 
Adm’r v. Steiner, 400. 


See EXECUTORS AND ADMINISTRATORS; INSOLVENT EsTATEs. 


ESTOPPEL. 

1. When owner of lands estopped from demanding prepayment of dam- 
ages for lands taken under exercise of eminent domain.—When 
the owner of land has knowledge of the fact that a company is 
proceeding to locate and construct their road on his land, and 
allows them to expend large sums of money in improvements for 
this purpose, without interfering or forbidding them to proceed, 
he is estopped from evicting them by ejectment. New Orleans & 
Selma R. R. Co. v. Jones, 48. 

Whe nv owner of land is estopped trom denying title.—Where the 
plaintiff in an action of trover brought against the owner of lands 
for the conversion of lumber used in building a house thereon, ~ 
claimed under a sale by the builder, and before purchasing he in- 
quired of the defendant as to the builder’s right to sell, and was 
informed by him that the builder had authority to sell the lumber, 
and thereupon he purchased it, this amounts to an estoppel, and, 
unexplained, vested title in the plaintiff, and will support the 
action. Powers v. Harris, 409. 

3. Estoppel in pais; effect of, on land in equity.—In a court of equity, 
an estoppel resting in parol may bind the legal estate in lands. 
Taylor v. Ag. & Mech. Association, 229. 

4. Ratification by corporation of act of agent; when an estoppel.—A loan 
having been negotiated for a corporation, and to secure it a mort- 
gage made, but defectively executed, on its property by an agent, 
an acceptance by the corporation of the benefits of the transaction, 
by receiving and appropriating to its own uses the money obtained 
on the loan, constitutes a ratification of the agent’s act; and 
although resting in parol, the ratification, in equity, operates as 
an estoppel on the corporation from denying the authority of the 
agent, or the execution of the mortgage. Jb. 229. 

5. Estoppel by ratification of agent’s act; when binding on judgment 
creditor of principal.—A corporation having become estopped by 
its acts and conduct from denying the execution of a mortgage by 
an agent, such estoppel is equally binding on a subsequent judg- 
ment creditor of the corporation, who, having purchased at 
sheriff's sale the lands conveyed by the mortgage, seeks to eject 
a purchaser under a power of sale contained in the mortgage. 
Tb. 229. 


to 


EVIDENCE. 
ADMISSIBILITY AND RELEVANCY. 


‘1. Recitals of deed, as to consideration.—As against the antecedent 
creditors of the husband, ora purchaser at sheriff’s sale under 
execution against him, the recitals of a deed to his wife are not 
evidence of the consideration as stated. Tutwiler v. Munford, 
124. 

2. Payment and set-off, as defenses to action by wife for money had and 
received.—When a married woman sues in an action for money 
had and received, to recover the proceeds of a check belonging to 
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her statutory estate, placed by her husband in the defendant’s 
hands, and by him collected, the defendant may, under the plea 
of payment, show that the check was delivered and accepted in 
} ayment of an account f r goods sold and delivered by him to the 
husband and wife, although the articles furnished were not of the 
class for which a liability is imposed by statute on the wife’s es- 
tate (Code, § 2711); and if the check was not delivered and ac- 
cepted in payment of the account, he may, under the plea of set- 
off, make the account available as a defense, to the extent of the 
items for which he might charge the wife’s estate in a separate 
action, but no further. Jeffries v. Castleman, $2. 

3. Entry or memorandum on ne rehant’s books: when admissible as evi- 
dence. —A material matter of controversy being as to the terms on 
which defendant received a check from plaintiff’s husband— 
whether, as plaintiff contended, merely for collection for her; or, 
as defendant insisted, in payment of an account for goods sold 
and delivered by him to plaintiff and her husband—a memoran- 
dum entered at the time by the defendant on his books, to the 
effect that the proceeds of the eheck, when collected, were to be 
placed to the credit of the hasband, is not admissible as evidence 
for the defendant, when it is not shown that the husband assented 
to it, or had knowledge of it. Jb. 4.32. 

4. Corrohorative of an accomplice; when admissible —Evidence eorrob- 
orative of the testimony of an accomplice must be confined to 
points material to the conviction, or to circumstances with which 
the defendant is in some manner connected, or which affect his 
identity. Marler v. The State, 580, 

5. Same —An accomplice having testified, that in parsvance of an 
agreement between himself and the accused, he killed the de- 
eeased, and immediately thereafter went to the house of a sister 
of the deceased, corroborative evidence of the fact that he did go 
to the house of the deceased's sister, after the commission of the 
homicide, is inadmissible, it being a collateral fact which, apart 
from the accomplice’s testimony, in no way tended to connect the 
accused with the crime. Jb. 580. 

Same.—Where on the trial for murder an accomplice is examined 
on behalf of the State, and he testifies toa conspiracy between 
himself ahd the defendant, compassing the death of the deceased, 
his testimony as to all faets which he alleges constituted a part of 
the conspiracy, is admissible. Jhb. 580, 

Murder; evidence of motive; when admissible —Where a defendant 
indicted for murder had, prior to the killing, filed a bill in equity 
against his wife for a divorce, it is competent for the State, tor the 
purpose of showing motive, to prove that the deceased was a mate- 
rial witness for the wife, to whom she had filed interrogatories, 
but whose deposition had not been taken, and that the cause was 
pending at the time of the killing; and for this purpose, there be- 
ing an agreement of counsel that the original papers might be 
used in place of a certified transcript, the original bill tiled by the 
defendant, the answer of the wife, the interrogatories to the de- 
ceased, anda decree dismissing the bill rendered in the cause 
after the deceased was killed, are admissible in evidence. Tb. 
580. 

8. Evidence showing health of deceased, and relations existing between 
him and accused.—The state of health of the deceased, immediately 
before the infliction of the wound charged to have caused his 
death, is relevant evidence for the prosecution, as bearing on the 
question whether death ensued from the wound ; and the previous 
relations eXisting between the deceased and the accused, are com- 
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petent evidence, since from them motive may be inferred. Phil- 
lipsv. The Stete, 469. 

9. Relerancy of evidence for defendant, under indictme nt for murder of his 
wife.—The defendant being on trial under indictment for the mur- 
der of his wile, from whom he had separated, and setting up the 
defense of insanity; and it being proved that the deceased had 
given birth to an illegitimate child, prior to her marriage with the 
defendant, and was suspected of criminal intercourse, before or 
at a time proximate to the killing, with one S.; the defendant can 
not be allowed to prove said. was the reputed father of said ille- 
vitimate child. Billingslea v. The State, 469, 

10. Foot prints near scene of crime; when admissible —The character of 
foot prints leading to or from the place where the crime was com- 
mitted, discovered when the crime was discovered, and their 
correspondence with the feet of the accused, or with shoes worn 
by him or found in his possession, are admissible in evidence for 
the purpose of identifying him as the guilty agent. Murdock v. 
The State, 567. 

11. Witness; how diseredited.—It is competent to discredit a witness by 
attacking his general reputation or character; but particular, in- 
dependent facts can not be introduced in evidence for that pur- 
pose. Tlence, a question propounded to a witness, which seeks, 
for the purpose of impeaching the testimony of another witness, 
to prove that the latter had been indicted for, or charged with 
burglary, and that he sought to evade arrest, is inadmissible. 
Moore v. The Niate . whl, 


See, also, Criinat Law. 


Apmissioxs; Dectarations; Hearsay; Res Gesrer. 


12. Age; witness may testify to his own age.—A person may testify to his 
own age; and his testimony is not rendered inadmissible by his 
further statements, given as reasons for his testimony as to the 
fact, ‘‘ that his mother told him so, and that it was written down 
in a book, which his father had in his pocket in the court house.’’ 
Cherry v. The State, 29. ; 

13. Acts and declarations of debter, prior to sale; when admissible against 
purchaser.—The declarations and promises of the debtor, made to 
plaintiffs’ attorney a few days before the commencement of plain- 
tiffs’ suit against him, as to making a partial payment witha view 
to an extension of time as to the residue of the debt, or an assign- 
ment of all his property, are admissible evidence for the plaintiffs, 
as tending to show his purpose in making the subsequent sale to 
the claimants about two months afterwards, while suits were 
pending against him; but such declarations would not affect the 
claimants, unless brought to their knowledge before their pur- 
chase. Lehman, Durr & Co. v. Kelly & Bro., 192. 

14. Declarations of husband against wife s title inadmissible in evidence. 
Declarations of the husband against the interest of the wife, or in 
disparagement of her title to lands constituting a part of her statu- 
tory separate estate, although made while he was in possession, 
are not admissible in evidence against her. Brunson and Wife 
v Brooks, 2 4S. 

15. Statute of non-claim;: when written acknowl dgment by pe rsonal repre- 
Se ntative of prese ntation is evidence against heirs or devisees—The 
written acknowledgment by the personal representative of the fact 
of the presentation of a claim against the decedent’s estate, made 
before the statute creates a bar, is evidence of that fact against the 
heir or deyisee, May, Adi’r v. Parham, Adm’r, 253. 
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16. Same; what is not sufficient evidence of.—Where in a suit against the 
personal representative and devisees, to subject lands devised to 
the payment of a demand against the testator, the statute of non- 
claim was pleaded by the devisees, and the evidence showed that 
the demand had been presented to the personal representative, 
but it was not shown, otherwise than by the admission in his 
answer, when he was appointed, such admission can not be 
received as evidence against the devisees for the purpose of show- 
ing that the claim was presented before the completion of the bar 
of the statute. Jb. 25.3, 

17. Declaration of party; when admissible for hin.—Where the plaintiff 
in an action of trover brought against the owner of a tract of land, 
for the conversion of lumber used in the construction of a house 
thereon, claims under a sale by the builder of the house, alleged 
to have been made by the authority and consent of the defendant, 
a question propounded to the defendant on his own behalf, eall- 
ing for what he said, and what authority he gave to the builder 
rior to his sale to the plaintiff, about the sale of the lumber in the 
sone bears on the ownership of the builder, and his right to sell 
the lumber, and it is error to refuse to permit the question to be 
answered, although the plaintiff was not present. Powers v. Har- 
ris, 409. 

18. Same; when inadmissible.—A party’s own declarations, made in the 
absence of his adversary, are not competent evidence for him ; nor 
can he qualify or control declarations or admissions made at one 
time, by proof of counter declarations made at a subsequent time. 
Woodruff v. Winston, Adm’r, 412. 

19. Declarations of partner; when admissible against co-partner, or part- 
nership.—The declaration of one partner, not made in the presence 
of his co-partner, is not competent evidence to prove the existence 
of the partnership between them; but, the fact of partnership 
having been otherwise proved, the declaration of one partner, 
when opening ar account for goods bought, that he was author- 
ized by his co-partner to open it in his own name, is admissible 
evidence as a part of the res geste, explaining why the goods were 
charged to him, and tending to show that the credit was not given 
exclusively to him. Clark v. Taylor & Co., 452. 

20. Declarations of party; admissibility of —The declarations of the de- 
fendant, in-exculpation of his conduct, are not competent evi- 
dence for him, unless they constitute a part of the res geste. 
Roberts v. The State, 515; Billingsleav The State, 486. 

21. Declarations of defendant, not connected with killing. —The defend- 

ant, a negro man, being indicted for the murder ot a negro woman, 
and the evidence against him being entirely circumstantial, it is 
not permissible for the prosecution to prove his declaration, made 
a few days before the killing, but not shown to have had any refer- 
ence to the deceased, ‘‘ that he didn’t mind killing a negro, if he 
fooled with him, any more than he would a buck rabbit.’’ Such 
declaration, though it may indicate general malignity of heart, is 
irrelevant, and should not be received as evidence, unless it formed 
a part of the res geste, or was directly connected with the killing. 
Redd v. The State, 492. 

As to the admissibility of threats in prosecutions for murder, see 
Crminxat Law, 47-50 

23. As to the admissibility of dying declarations, see Criuminat Law, 
64-68. 

24. As to the admissibility of confessions, see Criinat Law, 30-35, 
62-3, 


29 
22. 
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25. Sufficiency of evidence, charge as to.—In a civil action, to establish 
any proposition for either party, it is only necessary that the evi- 
dence should produce a reasonable conviction in the minds of the 
jury; and a charge asked, requiring that a fact be *‘ clearly ’”’ 
proved, is properly refused. Lehman, Durr & Co. v. Kelly & Bro. 
192. 

26. Proof of conte sted claim against insolvent estate-—When a claim 
filed against an insolvent estate is contested on grounds denying 
the existence of the asserted liability, the burden of proof is on 
the claimant, and his affidavit verifying the claim is not evidence 
of the liability; but positive certainty in the proof is not required, 
it being sutlicient if the evidence, direct and circumstantial, rea- 
sonably satisfies the mind of the existence of facts constituting 
the indebtedness or liability claimed. Woodrug’ v. Winston, 
Adm’r, 412. 

27. Same; liability of purchaser of property at sheriff’s sale.—A claim 
against the insolvent estate of the deceased purchaser of property 
ata sheriff's sale under execution, for the amount of his pur- 
chases, is sutiiciently proved by the memorandum of the sale, in 
the handwriting of the sheriff’s clerk, stating the different arti- 
cles bought by him, with the price of each; and an indorsement 
thereon by the purchaser, on subsequent presentment to him, to 
the effect that it was his purchases at the sale. The fact that he 
did not take possession of the property knocked down to him, as 
shown by the memorandum, is immaterial, when it is shown that 
he intended his purchases for the benefit of the wife of the de- 
fendant in execution; and the price of real estate, included in his 
purchases, is recoverable equally with the price of personal prop- 
erty, When the statute of frauds is not invoked by plea or ob- 
jection. Ib. 412. 

28. Accomplice; what corroboration necessary to authorize conviction of 
felony on evidence of.—The testimony of an accomplice must, to 
authorize a conviction for felony, be corroborated by other evi- 
dence tending to connect the defendant with the commission of 
the offense; but it is not necessary that there should be other 
evidence which would, of itself, warrant a conviction. Lumpkin 
v. The State, 56. e 

29. Credibility of testimony of impeached witness.—Where the charac- 
ter of a witness is assailed, or he is otherwise impeached as be- 
ing unworthy of credit, it is entirely within the province of the 
jury, an exclusive judges of the facts, to say what degree of weight 
or credibility shall be given to his testimony, and the court can 
not instruct the jury, as matter of law, that they can not convict 
on such testimony, unless it is corroborated. Moore v. The State, 
360, 

30. Perjury; sufliciency of evidence.—On the trial of a defendant charged 
with perjury, the testimony of a single witness is sufficient to 
prove that the defendant testified as charged in the indictment; 
but to authorize a conviction, the falsity of such testimony must 
be proved by two witnesses, or by one witness and corroborating 
circumstances. Williams v. The State, 531. 

31. Corpus delicti being proved, a conviction is authorized by an extra-ju- 
dicial confession.—Where the corpus delicti is proved independent 
of the prisoner’s confession, an extra-judicial confession estab- 
lishing his criminal agency, if believed by the jury, will author- 
ize aconviction. Young v. The State, 569. 
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32. Judicial notice of charter.—The charter of a municipal corporation 
isa public statute, of which the courts will take judicial notice. 
City of Selmav. Perkins, 145. 
33. Affidavit before judge of foreign court.—An attidavit made in Flor- 
ida, and certified by a judge of the County Court before whom it 
ras made, the certificate not stating that his court is a court of 
record, is not competent evidence (Code, § 550), since our courts 
can not judicially know that said foreign court is a court of record. 
Holly v. Bass’ Adim’r, 206. 


OBJECTIONS, 


34. General objection.—A general objection to evidence, a part of which 
is inadmissible, may be overruled entirely.—Cherry v. The State, 
79 Clark v. Taylor & Co., $53. 

35. When available onerror.—This court will not consider objections 
to evidence, to which the attention of the chancellor does not 
appear tohave been called. Brewer v. Browne, 210. 

36. Specific objection to evidence.—An objection to the admission of evi- 
dence, on 2 single specified ground, is a waiver of all other 
grounds of objection. Clark v. Taylor & Co. 452. 

37. Dying declaration; general objection to, when part admissible, may be 
overruled.—A general objection to the admission of dying deelar- 
ations, when offered as a whole, may be overruled, although a 
portion of the evidence is inadmissible.—Reynolds v. The State, 
502, 

38. Objection to question and answer.—The refusal to allow a question 
to be asked, is not a reversible error, when the the record does not 
show what was proposed to be proved by the answer, and the 
question is so general that the court can not see that the answer, 
if allowed, would have been relevant, material, or beneficial to 
the party asking the question. Roberts vr. The State, 515. 


PAROL AND WRITTEN. 


39. Admissibility of parol evidence in aid of written instrument.—When 
a writing is cor#plete in itself, it is the duty of the court to con- 
strue it without the aid of extrinsic proof. But when such writing 
contains a term which it is impossible for the court to construe 
without the aid of evidence aliunde, or when the law does not re- 
quire the contract to be in writing, and it is insutlicient or incom- 
plete, parol evidence is admissible in aid of it. Gunn v. Clen- 
denin, 294. 

40. Same.—Where under the signature of anattorney to a receipt give’ 
by him to his client for a claim left with him for collection, a 
memorandum in the attorney’s handwriting is made in these 
words: ‘I collect for 5 per cent. when not litigated—10 per cent. 
when litigated, on the amount recovered ;”’ held, that as the word 
‘*recovered”’ is as apt to express the idea of money realized, as 
judgment obtained, the memorandum is open to explanation by 
parol proof. Ib. 294. 

41. Admissibility of parol evidence to identify property conveyed by mort- 
gage.—When a debt is transferred by mortgage, and is therein in- 
correctly described as being evidenced by note, it is permissible 
to show by parol, that though described in the mortgage as a 
note, it is in fact owing by parol, as it is the debt and not merely 
the evidence of it which is transferred. Corbitt v. Reynolds, 378. 

42. Mortgage; whether debt secured by mortgage can be enlarged by parol, 
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**There are two cogent reasons, founded in public policy, which 
would cause us to hesitate long before declaring that when a 
mortgage security is executed to secure a debt of defined amount 
or special description, parol testimony can be let in to enlarge the 
amount or to tack to the mortgage another and different debt, 
whether scught to be done under an alleged contemporaneous, or 
subsequent agreement. The reasons are, first: It is of doubtful 
and dangerous policy to allow parties to add in this way a stipu- 
lation to a solemn written contract; second: Such practice would 
unduly expose the mortgagor to the power and oppression of the 
mortgagee."’ But this question is not decided, as the proof fails 
to show that any such agreement was made. Edwards r. 
Dwight, 389. 

When true dates of written instruments may be shown by parol. 
Where two instruments relate in part to the same subject matter, 
being operative only from the date of delivery, parol evidence, for 
the purpose of connecting them together, is admissible to show 
the true date upon which they were executed, although such date 
may differ from the dates appearing on the face of the instru- 
ments themselves. Robbins vr. Webh, 893. 

44. When two instruments construed as parts of the same transaction. 
G. sold a tract of land to M. upon the condition that he and 8. 
would execute to G. a bond binding themselves ‘‘not directly or 
indirectly to permit or allow a warehouse or place for the shipping 
or receiving of goods either upon or through a designated part of 
the premises. The bond was signed by M. and S., bearing date 
February 19, 1859. At the request of M. a deed was executed by 
Gi. conveying the land to 8. bearing date February 26, 1859. Both 
the bond and deed were delivered onthe last named date. Held, 
that the two instruments must be construed together as parts of 
the same transaction, although no reference is made in the deed 
to the bond, and the bond recites that M. had ‘‘bought’’ the land. 
Tb. 392. 

45. Same; when parol evidence admissible.—In such case parol evidence 
is admissible to show all the facts and circumstances, not incon- 
sistent with the two instruments, surrounding the main fact, 
which was the sale, and connected, or contemporaneous with, or 
in any manner throwing light upon it; and it is not necessary, in 
order to make these facts and circumstances contemporaneous 
with the sale, within the meaning of the law, that they should 
have occurred or been performed on the same day. [b. 393. 

46. When parol evidence admissible to aid description in mortgage.—-A 
mortgage which describes the crops intended to be conveyed as 
‘*my entire crop of corn, cotton, [cotton] seed, fodder, peas, pota- 
toes and cane that I may raise the present vear on my place,”’ is 
not void for uncertainty. While the description of the crops is 
very general and indefinite, it iscapable of being rendered certain 
by showing the lands cultivated by the mortgagor during that 
vear, and the quantity of the respective crops raised by him. 
Seay & Hendrick v. MeCormick, 549. 


r= 
on 


Recorps AND JUDGMENTS. 


+ 


Contested election under charter of the City of Se Ima; final record and 
custody of the papers.--The charter of the City of Selma having 
made no provision, either for the custody of the papers relating to 
the contest of municipal elections therein provided to be had be- 
fore the judge of the circuit court, or for making any final record 
of such contest, while such papers may properly be deposited 
with the clerk of that court for sale keeping, they do not thereby 
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become records thereof, of which the clerk can certify, and by 
certifying authenticate a copy, so as to render such copy compe- 
tent evidence. Davidson v. Woodruff, 356. 

48. Same; original papers and judgment competent evidence.—The judg- 
ment rendered on the trial of such contest in favor of the con- 
testant, is conclusive as to his right to the office, in a subsequent 
action brought by him to recover it; and such judgment and the 
original papers relating to the contest are admissible evidence in 
such action to establish his right to a recovery. Ib. 356 

49. Original papers as evidence-—On the trial of an indictment for per- 
jury, the original indictment, and the minute entry of the judg- 
ment rendered inthe cause, on the trial of which the perjury is 
charged to have been committed, are admissible evidence, where 
the trial was had in the same court in which the indictment for per- 
jury was pending, and it is not shown that the final record in that 
cause had been made up. Williams v. The State, 551. 


VARIANCE 


50. Description of purties to mortgage; variance.—The mortgage being 
described in the complaint as executed to “D. & 8. A Williams,”’ 
while that offered in evidence was executed to “S) A. & D. Wil- 
liams,’’ held no material variance. Wiiliams v. Bowdin, 126. 

51. Variance as to weapon used.—Under the provisions of the Code, as 
at common law, if the indictment alleges, in a single count, that 
the death was caused ‘* by cutting with a knife,”’ a conviction can 
not be had on proof that it resulted from blows inflicted by 
striking with a pistol. Phillips v. The State, 469. 

52. Proof of words as charged.—-Under an indictment for using abusive, 
insulting or vulgar language, in or near the dwelling-house of the 
prosecutor, in the presence of a female member of his household 
(Code, § 4203), it is not necessary to prove the exact words 
charged, but is sutlicient to prove them substantially as charged, 
provided there is no variance in the sense. Benson v. The 
State, 544. 


EXECUTION. 

L. Lien of executions; failure to keep alive from termto term.—The statute 
which declares that the lien of an execution is lost, as ** between 
judgment creditors and purchasers from the defendant for valuable 
consideration”? (Code, § 3211), is not confined by its terms to pur- 
chasers without notice, and the courts have no power to interpolate 
those words. Carlisle & Jones v. Godwin, 137. 

2. Same; return of writ by order of plaintiff or his attorney.—When an 
execution is returned, by order of plaintiff or his attorney, ‘* No 
property found,’’ after alevy on land and aclaim of homestead ex- 
emption, this destroys the lien of the writ, as in favor of purchasers 
for value and junior execution creditors. Jhb. 137. 

3. Setting aside sale under erecution; grounds of motion, and diligence 
required.—Courts of law and equity alike exercise the power of 
setting aside sales under execution, when made under judgments 

e or decrees rendered by themselves, on the grounds of mistake, 
irregularity, fraud, misconduct in selling, and gross inadequacy of 
price; but the party asking relief must prosecute his motion 
within a reasonable time, as determined by the facts of the par- 
ticular case, and must show that the act complained of has resulted 
to his injury or prejudice Holly v. Bass’ Adm’r, 206. 

4. Same; irregularities in decree.—Ilrregularities in the decree, on 
which the execution was issued, can only be taken advantage of 
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by appeal from the decree itself, and can not be made the ground 
of an application to set aside the sale. Ib. 206. 

4. Same; affidavits as to price and value of lands—Affidavits which 
state simply that the lands ‘‘sold for greatly less than their value,’” 
not stating the value and price, or other facts from which these can 
be ascertained, being merely the statement of opinions, are not 
sufficient to set aside the sale. Jhb. 206. 

6. Same; defects in advertisement and notice.—Defects in the advertise- 
ment of the sale by the sheriff, and in the notice given to the 
defendant in execution, are mere irregularities and do not furnish 
good grounds for setting aside the sale, without proof of conse- 
quent injury to the party complaining. Jb. 206. 

7. Possession of real estate; when constructive notice.—The possession 
of a vendee who is in open, notorious and exclusive occupancy of 
real estate claiming it as his own, is constructive notice of the 
vendee’s title, which will prevent the lien of an execution issued 
against the vendor from attaching, although the vendee’s deed is 
not recorded. Brunson v. Brooks, 248. 

Liability of purchaser of property at sheriff's sale.—A claim against 
the insolvent estate of the deceased purchaser of property ata 
sheriff's sale under execution, for the amount of his purchases, is 
sufliciently proved by the memorandum of the sale, in the hand- 
writing of the sheriff’s clerk, stating the different articles bought 
by him, with the price of each ; and an indorsement thereon by the 
purchaser, on subsequent presentment to him, tothe effect that ft 
was his purchases at the sale. The fact that he did not take pos- 
session of the property knocked down to him, as shown by the 
memorandum, is immaterial, when it is shown that he intended 
his purchases for the benefit of the wife of the defendant in execu- 
tion; and the price of real estate, included in his purchases, is 
recoverable equally with the price of personal property, when the 
statute of frauds is not invoked by plea or objection. Woodruff v. 
Winston, Adm’r, 412. 

Sureties on administrator’s bond; nature of the right to have execution 
against.—The right to have execution against the sureties on an 
udministrator’s bond, tor the non-payment of a decree against him, 
isa statutory substitute for an action at law on the bond, and 
exists, after a return of ‘‘no property’? against the administrator, 
only in those cases where such an action could be maintained. 
Steele v. Graves, 17. 

10. Same; execution against where there are two administrations on the 
estate.—When an almin'strator resigns, and is re-appointed, giv- 

ing a new and different bond, and decrees are rendered against 
him as administrator under the second appointment, and on a set- 
tlement of the second administration, no execution can issue on 
such decrees against the sureties on the first bond. Jb. 17. 

ll. Same; execution against quashed or corrected under facts of this case. 
When, in such a case, executions are issued against the sureties 
on both bonds the Probate Court should, on motion, quash, or 
correct them by striking out the names of the sureties on the first 
bond, and failing or refusing to do so, this court will render a 
decree correcting and amending the execution by striking out 
their names. Jb. 17. 

Surety on administrator's bond; evecution against where there are two 
administrations on the estate.-—When an administrator resigns, art 
is re-appointed, giving a new and different bond, and decrees are 
rendered against him as administrator under the second appoint- 
ment, and on a settlement of the second administration, no execn- 
tion can issue on such decrees against the sureties on the first bond. 
Steele v. Graves, et al. 21. 


i 
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13. Same; execution against quashed or corrected under facts of this case. 
When, in such 2 cause, executions are issued against the sureties 
on both bonds the Probate Court should, on motion, quash, or cor- 
rect them by striking out the names of the sureties on the first 
bond, and tailing or refusing to do so, this court will render a 
decree correcting and amending the execution by striking out their 
names. Ih. 21. 

14. Administration bond with one surety; summary execution on.—Bonds 
given by executors and administrators are required by statute to 
‘*have at least two sufficient sureties’? (Code, § 2365); but it is 
further provided that a bond, ‘‘ not payable or conditioned as 
required by law, is not void, but stands, on its conditton being 
broken, subject to all the remedies which could have been main- 
tained on it if the same had been payable and conditioned as re- 
quired by law’? ($2404); and this statute, being liberally con- 
strued as a remedial statute, must be held to embrace an adminis- 
tration bond with one surety only, under which the administrator 
has acted, and to authorize a summary execution against such 
surety (§ 2619). Steele v. Tutwiler, 107. 

15. Summary execution against surety on administration bond, issued be- 
fore return day of execution against principal.—A summary execu- 
tion against the sureties on an administration bond, issued before 
the return day of the execution against the administrator indi- 
vidually (Code, § 2619), is not void, but voidable only, and must 
be respected and enforced, until set aside on motion, or in some 
other manner prescribed by law. Jb. 107. 

16. Motion to quash execution, and set aside sale: laches.—An applica- 
tion to quash an execution, and to set aside a sheriff's sale and 
deed under it, must be made with due diligence, and at the ear- 
liest opportunity (Rules of Practice, No. 138; Code, 160); and 
being made in this case after the lapse of seven vears, without 
explanation or excuse for the delay, it Was held to come too late. 
Ib. 107. 

17. She riff’s sale under execution; statutory right of rede mption .—When 
lands are sold under execution, and a deed executed by the sher- 
iff to the purchaser, whatever legal estate or interest the defend- 
ant in execution had is divested out of him, and vested in the 
purchaser, and nothing remains in the defendant but the naked 
right of redemption (Code, §§ 2877-80), to be perfected and en- 
forced in the manner prescribed by the statute. Searcey v. Oates, 
111, 


EXECUTORS AND ADMINISTRATORS. 


1. Executor’s or administrator's rights and powers as to real estate. 
The personal representative of a testator or intestate has no es- 
tate or interest in or to lands descended or devised, but is only 
clothed with certain statutory powers over such lands, to be exer- 
cised when necessary for the payment of debts; and the exist- 
ence of such statutory powers depends upon the existence of a 
necessity for their exercise—that is, upon the existence of debts 
to the payment of which the lands may be subjected. Lee’s 
Adin’r v. Downey, 98. 

2. Statute of limitations ; suspension of, between death of debtor and 

grant of administration on his estate—Whatever may have been 

the common-law rule, as to the suspension of the statute of limi- F 

tations during the period intervening between the death of the 

debtor and the grant of letters of administration on his estate, it 
is now declared by statute (Code, § 3244) that not more than six 
months shall be deducted in computing the statutory bar, al- 
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though letters of administration may not have been granted until 
alter the expiration of that period. Jb. 98. 

3. Same; not avoided as to lands, by act or promise of personal repre- 
sentative. —As against the rights of heirs or devisees, or persons 
claiming under them, it is not in the power of the executor or ad- 
ministrator, by any act, admission, or promise, to remove the bar 
of the statute of limitations, so as to revive a debt, and make it 
chargeable on lands descended or devised. Ib. 98. 

4. Whe n executor or administrator can not recover against alienee of he ir 
ov devisee.—An executor or administrator can not recover in eject- 
ment, or the statutory action in the nature of ejectment, against an 
alienee of the heir or devisee, when the action is commenced 
nearly ten years after the death of the decedent, and the only 
debts proved to exist are barred by the statute of limitations. 
Th. 98, 

5. When lessor dies, rents afterwards aceruing may be recovered by per- 
sonal representative.—The rule of the common law, that on the 
death of the lessor, rent already accrued passes to his personal 
representative, While rent subsequently accruing follows the re- 
version, and belongs to the heir, has been moditied by the stat- 
utes, conferring on personal representatives power to intercept 
the descent to the heir, and to take the rents accruing, and to 
rent or sell the lands, when necessary for the payment of debts; 
and when, in the exercise of this statutory power, he claims the 
accruing rents, his right and title to them are the same that he 
has to any other choses in action of the decedent. Palmer, Adm’r, 
v. Steiner, 400. , 

6. Suit by personal representative on demand owing to decedent ; what 
available as set-of.—A demand against a decedent held and owned 
at the time of his death, may be set off to a demand owing him, 
and may be interposed to an action by the personal representa- 
tive on the latter demand, although the decedent’s estate has 
been declared insolvent. Ib. 400. 

7. Same: when x t-off not aphe cted by statute of non-claim.—Nine months 
from the declaration of insolvency not having expired when the 
trial was had in a suit by a personal representative on a claim 
owing the decedent, a demand against the decedent set off against 
such claim, is not affected by the statute of non-claim. Jb. 400. 

8. When eveeutor or administratar may maintain ejectment : revivor 
thereof.—An executor or administrator, under the statutory pow- 
ers conferred on him, may maintain ejectment, or the statutory 
action in nature of ejectment for the recovery of the lands of his 
testator or intestate; and on his death, resignation, or removal, 
pending the suit, the action may be revived and prosecuted in the 
name of his successor in the administration (Code, § 2622); but 
such action can only be maintained when there was a legal title 
residing in the testator or intestate at the time of his death. 
Wells vr. Elliott, 182. 

9, Same ; conve yance of title to eveentor, on payne net of purchase “money. 
When the purchaser of lands dies without having paid the pur- 
chase-money, and not having received a conveyance; and the 
money is paid by his executors, and a deed taken to themselves 
**as executors, in trust for the use and benetit of the heirs and 
legatees under said will, and of those who as creditors are inter- 
ested in said estate ;’* the deed conveys to them a legal title, on 
which they may maintain an action for the recovery of the lands ; 

but they hold the title as trustees, and not as executors, and it 
does not pass to their successor in the administration, nor can the 
action be revived in his name. Jb. 183, 

10. Commissions or com pe naation or administrator : failure to allow. 
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When an account against an administrator is stated and allowed 
by the Probate Court in his absence, he failing to appear and file 
his accounts and vouchers when required (Code, §§ 2524-26), he 
can not complain on error that he was not allowed any commis- 
sions or compensation. May v. Carlisle, 135. 

ll. Decree discharging personal representative on final settlement; its 
effect.—As against the administrator of an insolvent estate, who 
has made final settlement and distribution of all the assets in his 
hands among the creditors, the decree on such settlement discharg- 
ing him from further liability, is conclusive; but when a creditor 
seeks, by bill in equity, to subject lands belonging to the estate, 

. and in which the executrix of the deceased debtor eiaimed and 

was allowed a homestead exemption as his widow, after the estate 
had been declared insolvent on her report, a decree discharging a 
subsequent administrator on final settlement made by him, does 
not preclude the creditor from asserting his claim against the 
lands so allowed to her as exempt, although he may have been a 
party to the settlement made by the administrator. Corr v. Shack- 
elford, 241, 

12. Lands belonging to a decedent's estate + relation of personal represen- 
tative and creditors in administration of.—In the administration of 
landed assets, the personal representative represents the credi- 
tors, and antagonizes the heirs; but when the widow is the per- 
sonal representative, her interests become antagonistic to those 
of the creditors, whenever she asserts a claim to the realty, or 
any part of it in her own right; and in such case she can not rep- 
resent their adversary rights. Jh. 247. 

13. Relation hetween executor and legatee ; statute of limitations.—The 
executor holds in trust for the legatee until a disclaimer, dis- 
avowal, or repadiation of the trust, of which the legatee has no- 
tice; and when no such disclaimer is shown, the statute of limita- 
tions can not be pleaded in bar of a bill for the recovery of a leg- 
acy. Bonner v. Young, 35. 

14. Sureties on excecutor’s boud; when statute of limitations begins to run 
in favor of.—The statute of limitations begins to run in favor of 
the sureties on the bond of executors and administrators from the 
time of the judicial ascertainment of the liability of the principal, 
and where the trusts of the administration continue, although the 
executor fails to pay legacies, there is no act or omission which 
fixes the liability of the sureties, and the statute of limitations is 
not available to them in bar of a bill to recover legacies. Jb. 35. 

15. Declaration of insolvency before suit brought, a bar te the suit.—The 
effect of a declaration of insolvency of the estate of a decedent, 
is to draw within the exclusive jurisdiction of the court of probate 
all claims, demands and liabilities chargeable on the assets, which 
are not the subject of pending suits, including judgments rendered 
against the personal representative, assuch. In a suit, therefore, 
against the personal representative founded upon a judgment ren- 
dered against him in his representative capacity, a plea setting up 
that the decedent’s estate had been declared insolvent prior to 
the commencement of the suit, is good in bar of the action. 
Shiver, Ex’ rv. Rosseau, 564. 

16. Same; when plea defective.—In a suit against a personal representa- 
tive, a plea of the insolvency of the estate, which does not show 
by affirmative averments that the declaration of insolvency was 
prior to the commencement of the suit, is not good in bar of the 
action. Ib. 564. 

17. Demurrer to plea of insolvency; when does not reach defect in the plea. 
An objection to a plea of insolvency, pleaded in bar of the action, 
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that it does not affirmatively aver that the declaration of insol- 
vency was prior to the commencement of the suit, can not be 
taken or allowed on demurrer, unless it is assigned as cause of 
demurrer. Jb. 564. 

Plea of resignation by personal representative; when sufficient.—In 
a suit against one as the personal representative of a decedent’s 
estate, a plea by such personal representative is good in bar of 
the action, which avers that, before the commencement of the 
suit, he had resigned, made a final settlement of his administra- 
tion in the court of probate, and had paid over to the jndge of 
probate the balance in money ascertained to be due from him on 
such settlement, and that such balance was the only unadminis- 
tered assets remaining in his hands. Jb. 564. 

Statute of limitations, in favor of sureties of administrator or Fguard- 
ian; begins to run when.—The statutory bar in favor of the sure- 
ties of an executor, administrator, or guardian, ‘‘ for any misfea- 
sance or malfeasance of their principal, the time to be computed 
from the act done or omitted by their principal which fixes the 
liability of the surety’ (Code, § 3226), is to be computed, not 
from the date of the actual misfeasance or malfeasance of the prin- 
cipal, but from its judicial ascertainment by the decree rendered 
on final settlement of his accounts. Adams v. Jones, 117. 

Same; when letters are granted to sheriff by virtue of his office. —The 
principle above stated applies with full force to the sureties ona 
sheriff's official bond, when letters of administration or guardian- 
ship are granted to him by virtue of his office: the statute of lim- 
itations begins to run in their favor, not from the termination of 
their principal’s term of office as sheriff, but from the final set- 
tlement of his accounts as administrator or guardian Jb. 117. 

Sureties on administrators’ bond; nature of the right to have execution 
against.—The right to have execution against the sureties on an 
administrator’s bond, for the non-payment of a decree against 
him, is a statutory substitute for an action at law on the bond, 
and exists, after a return of ‘* no property’? against the adminis- 
trator, only in those cases where such an action could be main- 
tained. Steele v. Graves, 17. 

Same; execution against where there are two adininistrations on the 
estate.--When an administrator resigns, and is re-appointed, giv- 
ing a new and different bond, and decrees are rendered against 
him as administrator under the second appointment, and ona 
settlement of the second administration, no execution can issue 
on such decrees against the sureties on the first bond. Jhb. 17, 21, 

Same; actions against where there are two administrations ou the 
estate.—In such a ease, an action can not be maintained against 
the two sets of sureties jointly, for they have incurred no common 
or joint liability. Jb. 17, 22. 

Same; exrecution against quashed or corrected under facts of this case. 
When, in sucha case, executions are issued against the sureties 
on both bonds, the Probate Court should, on motion, quash or 
correct them by striking out the names of the sureties on the first 
bond; and failing or refusing to do so, this court will render a de- 
cree correcting and amending the execution by striking out their 
names. Ib, 17, 21. 

Administration bond with one surety; summary execution on.—Bonds 
given by executors and administrators are required by statute to 
*t*have at least two suflicient suruties’’ (Code, § 2365) ; but it is fur- 
ther provided that a bond, ‘not payable or conditioned as re- 
quired by law, is not void, but stands, on its condition being 
broken, subject to all the remedies which could have been main- 
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tained on it if the same had been payable and conditioned as re- 
quired by law’’ (§ 2404) ; and this statute, being liberally construed 
as a remedial statute, must be held to embrace an administration 
bond with one surety only, under which the administrator has 
acted, and to authorize a summary execution against such surety 
( § PO19) Steele vo Tutwile Y, 107. 

Probate Court; jurisdiction in matters of administration.—As to all 
matters of administration, the Probate Court is, under constitu- 
tional provisions (Art. 7, 69), a court of general jurisdiction, and 
all proper intendments will be indulged to sustain its exercise of 
the powers conferred in reference to such matters; and this prin- 
ciple is applied, in this case, to the issue of a summary execution 
against the surety on an administration bond = Jh. 177. 

Summary execution against surety on administration bond, issued 
before return day of execution against principal. —A summary exe- 
cution against the sureties on an administration bond, issued 
before the return day of the execution against the administrator 
individually (Code, § 261%, is not void, but voidable only, and 
must be respected and enforced, until set aside on motion, or in 
some other manner prescribed by law. /h. 107. 

Appointment of administrator ad litem: coustitulionalily of statute 
authorizing.—When a decedent’s estate is interested in a suit pend- 
ing in the Chancery Court, and there is no regular personal repre- 
sentative, the court is authorized, and it is its duty, to appoint a 
special administrator ad litem (Code, § 2625); and the statute con- 
ferring this power is not violative of any constitutional provision 
or principle, although the Probate Court has exclusive jurisdic- 
tion of the grant of administration on the estates of deceased per- 
sons. Malone & Foote v. Hill, 225. 

Mortgage e’s liability for procee ds of crop paid over without administra- 
tion on estate of deceased mortgagor.—A commission-merchant, re- 
ceiving for sale cotton belonging to the estate of the deceased 
mortgagor, the proceeds of which should be applied as a payment 
on his mortgage debt, acts at his peril in paying the money toa 
distributee of the estate who has not qualified as administrator, to 
enable him to make a crop on the lands the next year. Jb. 225. 


See Estates oF DECEDENTS. 


EXEMPTIONS. 
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Ev mption laws, as to dehts created prior to constitution of 1868. 
As to debts created before the constitution of 1868 became opera- 
tive, which were excepted from its provisions, the act approved 
April 23, 1872, repealed all former exemption laws, and such debts 
were thus left unaffected by any exemption laws, until such 
former laws were revived, as to those devts, by the act approved 
February 9, 1877. Carlisle & Jones v. Godwin, 137. 

Homestead exemption; against what claims available.—A homestead, 
as securea by constitutional and statutory provisions from liability 
for ‘‘debts contracted,’’ Ke. (Code, § 2820), is not exempt from 
levy and sale under execution on a judgment in an action for a 
tort or trespass. Meredith v. Holmes, 190, 

Homestead exemption in favor of widow as against purchaser of 
lands, with warranty, evicted under paramount title; by what law 
governed.—A purchaser of lands, with full covenants of warranty, 
who is afterwards evicted by a title paramount and outstanding 
at the time the covenant of warranty was entered into, is regarded 
as a creditor of the vendor from the date of the execution of the 
deed, and not from the date of the eviction ; and hence, the widew 
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of the deceased vendor is not entitled to a homestead exemption 
as against the purchaser’s claim for damages for the breach of the 
warranty, under a statute enacted after the execution of the deed, 
although of force at the time of eviction. Coon v. Shackelford, 241. 

4. Homestead exemption in favor of the widow; when not binding on 
creditors.—Where the widow was allotted a homestead exemption 
in the lands of her deceased husband, after his estate had been 
declared insolvent, on an ex parte proceeding before the judge of 
probate, without notice to any one, such allotment does not rise to 
the dignity of a judicial determination against the rights of credi- 
tors; nor does it preclude them from showing that, as against 
their claims, she was not entitled to the exemption. Jb. 241. 

5. Claim of exemption to lands on which an execution has been levied; 
effect of filing, and proceedings under.—Whena defendant in exe- 
cution interposes a claim of exemption to lands on whigh an exe- 
eution has been levied, and notice of the claim is given to the 
plaintiff, the levy is discharged, unless, within ten days, the 
plaintiff contest the claim in writing and under oath; and if the 
claim is contested, the officer making the levy is prohibited from 
selling until the contest is decided, although the lien on the prop- 
erty is preserved. Block v. Bragg, 291. 

6. Same; powers and duty of officer making the levy, when claim inter- 
posed.—It is not the province of the officer who has levied an exe- 
cution on lands, to pass upon the sufficiency of a claim of _ex- 
emption interposed thereto by the defendant in execution. It is 
his duty to give notice of the filing of the claim to the plaintiff, 
and, in the event of a contest, make a return of the papers to the 
court from which the execution issued, where, if the claim is in- 
suflicient, it may be amended, and a trial of its validity be ob- 
tained. Jb. 291. 

Same: when insufficient.—A claim of exemption to lands on which 
an execution has been levied, is insufficient, if it fail to aver when 
the debt on wuich the judgment was rendered, was contracted, 
so that the law governing the exemption can be ascertained. 
Tb. 291. 

Summary proceedings against sheriff for failure to make money on 
execution; when will not lie—Summary proceedings against a 
sheriff for failing to make money out of lands, on which an exe- 
cution had been levied, and to which the defendant in execution 
had filed a claim of exemption, will not lie, when the plaintiff 
failed to contest the claim within the time prescribed by the 
statute; or when a contest of the claim commenced by him is still 
pending and undetermined. Jb. 291. 

Claim for damages against keeper of ferry; may he claimed by bank- 
rupt as erempt.—A claim for damages resulting from negligence 
in the conduct of a ferry, against the keeper of the ferry and sure- 
ties on a bond executed by him under the statute (Code, § 1680), 
may be claimed and allowed to a bankrupt, under the statute of 
this State, exempting one thousand dollars worth of personal 
property. Borden v. Bradshaw, 362. 

10. Exemption in favor of bankrupt; claim of, must be allowed by as- 
signee to revest property in bankrupt.—Merely claiming an exemp- 
tion in personal property, with a selection of the articles claimed 
by the bankrupt, is not sufficient to revest property in the bank- 
rupt, or to fix its status as never having passed out of him. To 
accomplish this, the claim must be allowed, or acquiesced in by 
the assignee. Jb. 362. 

Homestead exemption to widow and minor children; character of the 
estate they take.—Under the statute the homestead exemption to 
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. 


. 


11 














674 


INDEX. 


EXEMPTIONS—Continven. 


the widow and minor children of a decedent, is an estate carved 
out of the estate of the husband and father, and continues during 
the life of the widow and the minority of the children. Upon the 
expiration of such particular estate, the lands revert, by operation 
of law. to the heirs. Hunter, Adiv’r v. Law, Adin’r, 365. 


12. Exemption of $1,000 00 worth of personal property to widow and 


minor children; character of interest taken in.—The exemption ot 
personal property of one thousand dollars to the widow and minor 
children of a decedent, when selected and allowed, vests in them 
the absolute title, the entire interest in the property so selected 
and allowed, free from the claims of creditors. But when the 
estate is solvent, this exemption is in the nature of an advance- 
ment to them, to be accounted for by them, on final settlement, 
as parts of their distributive shares, or of their legacies, if there 
be a will disposing of the entire estate. Jb. 065. 


13. Same; when estate solvent, tobe accounted for from pe rsonal, not real 


assets.— When the estate is solvent, the widow and minor children 
of a decedent, receiving an exemption of personal property of the 
value of one thousand dollars, are liable to account therefer to 
their co-distributees, from the personal assets only, and not from 
real assets. Hence, where the only fund in the hands of an ad- 
ministrator on final settlement, was derived from a sale of his in- 
testate’s lands, sold for division, the amounts allowed to the minor 
children of the intestate on account of such exemption, can not 
be deducted from their shares in such fund. Jb. 865, 


14. Homestead exemption; interest or claim of wife.—Although a married 


man, owning a homestead, can not make a valid alienation thereof 
without the *‘ voluntary signature and assent’’ of his wife, vet she 
has no title therein, legal or equitable, during the life of the hus- 
band ; and when they both join in a conveyance of lands embrac- 
ing the homestead, and the creditors of the husband file a bill in 
equity to set aside the conveyance on the ground of fraud, the 
wife can not maintain a cross-bill to avoid the conveyance of the 
homestead, on the ground that it was executed without her volun- 
tary signature and assent, when she does not allege that the hus- 
band “fails to act’’ in the premises. (Code, § 2832.) Seaman 
v. Nolen, 463. 


FIXTURES. 


1. Lumber used in construction of houses; when a chattel._—The prima 


facie intendment is, that houses and the lumber out of which they 
are constructed constitute part of the realty ; but where one builds 
a house on the lands of another, with an express agreement be- 
tween them, that the builder reserves the ownership of the house 
with the right to use and remove or dispose of it, the house does 
not become part of the realty, but remains a chattel, and trover 
‘an be maintained for the conversion of the lumber used in the 
construction thereof. Powers v. Harris, 409. 


FRAUD. 


1. Over-draft on bank; when a fraud.—If a holder of a check, with full 


knowledge that the drawer is without funds in bank to meet it, 
has no just reason to believe that the check will be honored 
in the absence of funds, he is wanting in good faith, if he demands 
and receives payment, especially if it is known to him, that the 
drawer is insolvent, and the bank is ignorant of the insolvency. 
City National Bank v. Burns, 267. 


2. Same; scienter must be clearly proved.—In such case, fraud being 
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imputed to the holder of the check, knowledge of the want of funds 
must be clearly traced to him. It can not be inferred from the 
relations existiig between him and the drawer. however intimate, 
unless connected with inculpatory facts or circumstances. Jb. 


267. 


See FRAUDULENT CONVEYANCES. 





FRAUDS, STATUTE OF. 


1. Averments of fraud to avoid bar of non-claim.--If fraudulent conceal- 
ment can take a case out of the operation of the statute of non- 
claim, the averments of the bill in this case are not sufficient 
for that purpose, since it sets forth no facts constituting the 
alleged fraud, nor does it state any means employed to conceal 
the facts from the complainant. Morgan v. Morgan, 80. 

2. Statute of frauds as to promise to pay debt of another ; how pleaded, or 

taken advantage of.—The statute of frauds as a defense, unless spe- 
cially pleaded, is generally considered as waived; and whenan = => 
account against a third person is offered in evidence under the 
plea of set-off, in connection with proof of the plaintiff’s promise 
to pay it, the statute of frauds not being specially replied, the evi- 
dence can not be rejected because the promise was merely verbal. 
Clark v. Taylor & Cu., 452. 





FRAUDULENT CONVEYANCES. 
1. When creditor may file a bill to have set aside.—A creditor without a 
lien, or by simple contract only, may file a bill in equity to set 
aside a fraudulent or voluntary conveyance executed by his de- 
ceased debtor, and have the property subjected to the payment of 
his debt, on averment and proof of a deficiency of legal assets ; but 
an averment that the debtor died insolvent, and an admission of 
the fact in writing, made to avoid the expense of taking testimony 
to prove it, are suflicient to satisfy the rule. Battte v. Reid, 149. 
2. Mortgage to creditor, of lands fraudulently conveyed, and foreclosure | 
thereof in equity; application of principle, that equity will sustain | 
voluntay act which it would have compelled.—A creditor by simple 
contract, having the right to file a bil to set aside a voluntary con- 
veyance as fraudulent, and thereby acquire a lien on the property 
superior to that of subsequent judgment creditors, may accept 
from the debtor a mortgage on the lands as security for his debt; 
and having foreclosed the mortgage by bill in equity, making the 
donees parties, there is nothing in the transaction of which such 
creditors can complain, since it merely accomplishes by the act of 
the parties what the court would have compelled themtodo. Jb. 
149. 
3. Voluntary conveyance; validity of.—lIt is the settled law of this State, 
that a voluntary conveyance—that is, a conveyance founded only | 
on a good, as distinguished from a valuable consideration—is 
fraudulent and void as against the existing creditors of the donor, | 


without regard to the motives or intent which led to its execution, 
or to the amount and value of the other property retained by him. 
Early & Lane v. Owens, 171. 

4. Same; rents, income and profits of wife's statutory estate, as considera- 
tion of conveyance from husband to wife.—The husband is under no 
duty or obligation, legal or equitable, to account to the wife for 
the rents, income and profits of her statutory estate, received by 
him and converted to his own use, or remaining in his hands after 
payment of all family expenses; consequently, a conveyance of 
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5. 


10. 


11. 


property by him to the wife, the consideration of which is sach 
rents, income and protits received and used by him, or the unex~- 
pended surplus thereof, is voluntary, and void as against his ex- 
isting creditors. (Overruling Brevard v. Jones, 50 Ala. 241.) Jb. 
171. 

Fraudulent sale of goods by insolvent or failing debtor.—A sale of his 
property by a debtor who is insolvent, or in failing circumstances, 
with the intent thereby to place it beyond the reach of his credi- 
tors, or to hinder, delay, or defrand them, will pass a good title to 
the purchaser, paying full value, wn/ess he had knowledge of such 
fraudulent intent, or was possessed of information which was cal- 
culated to put him on inquiry, and which, if followed up, would 
have led to the diseovery of the fraudulent intent; but, if the pur- 
ehaser had such knowledge, or the means of acquiring it, the pay- 
ment of full value for the property is not sutlicient to protect him. 
Lehman, Durr & Co. v. Kelly & Bro., 192. 

Same.—lf the intention or purpose of the debtor making the sale, 
he being insolvent, or financiaily embarrassed, is to give a pre- 
ference among his creditors, at his election, in the subsequent use 
of the proceeds of sale, this is fraudulent as against his creditors, 
particularly if the sale was on credit; and the same rule applies 
as to the purchaser’s participation in the fraud. Jb. 1&2. 

Same.—If the debtor's intention was to delay his creditors until the 
maturity of the purchaser’s notes for the price, the case is within 
the terms of the statute (Code, § 2124), and the sale is fraudulent 
as to creditors, although made to prevent a sacrifice of his prop- 
erty by sale under execution, and to get the value of it for the pur- 
pose of paying it to his creditors.’’ Jb. 192. 

Same.—lIt is not necessary that the fraudulent intent should extend 
to ail the creditors, or the creditors generally ; if the intent was to 
hinder, delay, or defraud one or more of them, it is within the 
statute; and the fact that the sale was open wand notorious, and the 
payment of a fair and full price, are immaterial considerations. 
Ib. 192. ‘ 

Intermingling of goods by purchaser; burden of proof.—li the pur- 

chaser of goods from an insolvent debtor intentionally intermin- 

gles them with his own goods, and refuses to furnish to the sherilf, 
seeking to levy an execution on them as the property of the seller, 
the information necessary to distinguish and separate them, -he 
ean not claim any advantage from the confusion of goods; and 
having interposed a statutory claim to the goods levied on, the 
duty is cast on him to furuish the evidence necessary to separate 

his own goods from the others. Jb. 192. 

Acts and declarations of debtor, prior to sale; when admissible against 

purchaser.—The declarations and promises of the debtor, made to 

plaintiffs’ attorney a few days before the commencement of plain- 
tiffs’ suit against him, as to making a partial payment with a view 
to an extension of time as to the residue of the debt, or an assign- 
ment of all his property, are admissible evidence for the plaintiffs, 
as tending to show his purpose in making the subsequent sale to 
the claimants about two months afterwards, while suits were pend- 
ing against him; but such declarations would not affect the claim- 
ants, unless brought to their knowledge before their purchase. 

Ib. 192. 

Declarations of husband not admissibli against the wife to show fraud. 
Declarations of the husband against the wife’s interest, or in dis- 
paragement of her title to lands constituting part of her statutory 
separate estate, although made while he was in possession, are 
not admissible in evidence against her in a suit for the lands 
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brought by a creditor of her grantor, claiming under sheriff’s deed, 
for the purpose of showing _ in the execution of the deed. 
Brunson & Wife v. Brooks, 

12. Remedy of purchaser at sherif’’ 3 sale against, at law and in equity. 
A purchaser at sheriff's sale under execution, of lands fraudu- 
lently conveyed by the julgment debtor, has a plain and adequate 
remedy at law by action of ejectment and can not come into equity, 
before acquiring the possession at law, to obtain a cancellation of 
the fraudulent conveyance as a cloud on his title. (SoMERVILLE, 
J., dissenting.) Pettus v. Glover, 417. 

13. Gift or conveyance by husband to wife.—Gift or conveyance by the 
husband to the wife directly conveys to her an equitable estate ; 
and such conveyance, if made bona fide, i in consideration of an ex- 
isting indebtedness, is valid against the husband’s ereditors. 
Warren & Burch v. Jones, 449. 

14. Conveyance by insolvent debtor.—A conveyance by an insolvent 
debtor to one of his creditors, in payment of an existing debt, is 
not fraudulent against other creditors, although its effect may be 
to disappoint them; nor will the fraudulent intent of the grantor 
avoid it, unless the grantee had knowledge of such fraudulent 
intent, and participated in it. Ib. 449. 

15. Conveyance by husband to wife.—The husband having conveyed a 
tract of land to his wife in payment of an existing indebtedness, 
and afterwards effected another conveyance to her through the 
medium of a third person as the conduit of title, for the purpose 
of curing supposed defects in the first conveyance; though the 
latter conveyance, if standing alone, might be constructively 
fraudulent against the husband’s creditors, this would not affect 
the validity of the first deed, nor affofl a ground for equitable 
relief. Jhb. 449. 

16. Conveyance by debtor to creditor ; validity as against other creditors. 
A creditor may accept from his debtor a conveyance of property, 
at a fair and reasonable price, in absolute payment of his debt, 
though the known effect of the transaction may be to leave the 
debtor without means to meet his other liabilities; but, if the 
creditor go beyond this legitimate purpose, and provide for secur- 
ing or reserving a secret benefit to the debtor, knowing that he is 
insolvent, or in failing circumstances, or being chargeable with 
knowledge of that fact, the whole transaction is tainted with fraud, 
and the conveyance will be set aside at the instance of other credi- 
tors. Seaman v. Nolen, 462. 

17. Same.—When a ereditor attempts to procure a conveyance of prop- 
erty from his insolvent debtor, using inducements and representa- 
tions which taint thejtransaction with fraud ; and, finding that the 
debtor will not make any arrangement from which another eredi- 
tor is excluded, allows the latter to become a party to the trans- 
action, and they accept a joint conveyance from the debtor; being 
equal participants in the fruits of the transaction, they are equally 
chargeable with the fraud by which it was procured. Jb. 463. 


GARNISHMENT. See ArracuMent. 


GUARDIAN AND WARD. 


1. Improvements made on ward’s lands by trespasser; when ward not 
prejudiced by silence. —When, as in this case, itis shown that the 
agents of a railroad company entered on plaintiff's land, without 
resorting to the statutory proceedings for condemnation, which it 
alone could exercise, and without the consent of any one author- 
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ized to give it, but against the protest of her guardian (plaintiff 
being a minor), that when she became of age the road was con- 
structed, and noimprovements were made on the land afterwards, 
the plaintiff had a right to rely on the dissent of her guardian, the 
defendant was not prejudiced by her silence, and the statutory 
real action is dune maintainable. N. O. & 8S. R. R. Co. v. 
Jones, 49. 

2. Guardian’s bond; valid as a statutory bond, though executed to secure 
more than one minor.—The fact that the official bond of a guar- 
dian was executed to secure the estates of more than one ward, 
does not vitiate it as a statutory bond, or impair its force and 
effect as such. Brunson & Wife v. Brooks, 248. 


HABEAS CORPUS. 

. When appropriate renedy.—The writ of habeus corpus is the appro- 
priate and legal remedy for the release of a prisoner who is re- 
strained of his liberty under process issued by a court, where 
there is either a total want, or an excess of jurisdiction in the 
court, under the order or judgment of which the process issued. 
Ex parte Hardy, 303. 

2. Commitment for contempt.—Every court is the exclusive judge of a 
contempt committed in its presence, or against its process; and 
the exercise by a court of competent jurisdiction of the power to 
punish for such contempt, cannot be assailed collaterally by writ 
of habeas corpus. Ib. 3038. 

Jurisdiction of this court to issue writ.—This court has no original 
power to award a writ of habeas corpus; it can issue such writ 
only when necessry in the exercise of the ‘‘ general superinten- 
dence or control of inferior jurisdictions,’’ with which it is clothed 
by the constitution. (Per Bricke.i, C. J.) Ib. 808. 

4. Same.—On application for such writ, this court exercises appellate 
jurisdiction only, and is confined to an inquiry into the correct- 

ness of the decision of the lower court or magistrate on the facts 
presented for its decision; and deficiencies in the case, as there 
presented, can not be here supplied. (Per Bricketi, C. J ) Ib. 
303. 

5. Commitment for contempt; scope of inquiry.—On the hearing of a 
writ of habeas corpus before a chancellor, the sheriff’s return 
vouching, as the cause of the petitioner’s imprisonment, a writ of 
attachment issued by the City Court of Selma, having and exer- 
cising the jurisdiction of a court of equity, in which was set out 
“the order of commitment for contempt, as therein charged and 
specified, and the return not being controverted, the chancellor 
had no authority to inquire into the legality or propriety of the 
order of commitment, unless it is void for want of jurisdiction ; 
and this court, in reviewing his decision, can not look beyond the 
sheriff’s return. (Per Bricket, C. J.) Ib. 303. 

6. Habeas corpus by father to obtain custody of his child.—When a 
minor is out of the custody of his father, and habeas corpus is 
resorted to by the latter to obtain such custody, the court is 
clothed with a sound discretion to grant or refuse relief, always 
to be exercised for the benefit of the infant primarily, but not 
arbitrarily in disregard of the father’s natural right to be preferred. 
If the father be reasonably suitable, and able to maintain and rear 
his child, the prayer of his petition should ordinarily be granted ; 
but, if he be unsuitable or unable properly to care for the child, 
and especially if the child, having sufficient judgment, prefer not 
to return to him, the court should refuse the relief sought, and 
leave the parties in statu quo. Brinster vr. Compton, 299. 
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7. Same; what may be inquired into —When the child has been appren- 
ticed as a pauper minor, and is in the custody of his master, and 
the letters of apprenticeship recite that he has no parents to pro- 
vide for him, the recital shows that the judge of probate had juris- 
diction to apprentice the minor; and the validity of the letters 
can not be assailed on petition for writ of habeas corpus subse- 
quently sued out by the father, seeking the minor’s discharge from 
the custody of the master. Jb. 299. 


HOMESTEAD. See Exewptioys. 


HUSBAND AND WIFE. 

1. Statutory separate estate of wife; how conveyed.—The title of the 
wife to personalty, which is the corpus of her statutory separate 
estate, can not be conveyed except by an instrument in writing, 
executed jointly by husband and wite, and attested or acknowl- 
edged as the statute prescribes. Linam v. Reeves, 89. 

2. Same; can not be mortgaged.—The husband and wife, even when 
acting jointly, can not, by mortgage, pass the title to personalty 
Which is the corpus of the wife’s statutory separate estate, much 
less can the husband convey title to such property by mortgage 
executed by him alone. Jb. 89. 

3. Same; title to not impaired although proceeds derived from mortgage 
are used to buy necessaries for household.—When the husband alone 
executes a mortgage on personalty, which is the corpus of the 
wife’s statutory separate estate, she may maintain trover against 
the mortgagee, nor is her title impaired, or the wrong of the con- 
version mitigated by the fact that the mortgage debt was created 
for supplies or necessaries for the household. Jb. 89. 

4. Rents, income and profits of wife's statutory estate, as consideration 
of conveyance from husband to wife-—The husband is under no 
duty or obligation, legal or equitable, to account to the wife for 
the rents, income and profits of her statutory estate, received by 
him and converted to his own use, or remaining in his hands after 
payment of all family expenses; consequently, a conveyance of 
property by him to the wife, the consideration of which is such 
rents, income and profits received and used by him, or the unex- 
pended surplus thereof, is voluntary, and void as against his ex- 
isting creditors. (Overruling Brerard v. Jones, 50 Ala. 241.) 
Early & Lane vr. Owens, 171. 

3. Equitable estate of married roman; how charged.—A promissory 

note executed by a married woman, jointly with her husband, is 
2 charge on her equitable separate estate, which a court of equity 
will enforce, when there are no restraints on her power to charge 
or alienate such estate. MeNenna v. Rowlett, 186. 

3. Declarations of husband against wife's title inadmissible in evidence. 
Declarations of the husband against the interest of the wife, or in 
disparagement of her title to lands constituting a part of her statu- 
tory separate estate, although made while he was in possession, 
are not admissible in evidence against her. Brunson and Wife 
v. Brooks, 248. 

7. Possession of wife’s statutory separate estate by the husband; when 
notice of wife's title —The possession by the husband of lands be- 
longing to the wife’s statutory separate estate, is referable to his 
representative capacity of trustee, and is constructive notice of 
her title; and the fact that prior to her title and his possession 
thereunder, he was in possession as tenant of her vendor, can not 
affect the application of this principle. Jb. 248. 

8. Statutory separate estate of the wife; judgment against.—A judgment 
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condemning the statutory separate estate of the wife to the satis- 
faction of a claim for articles of comfort and support of the house- 
hold, must specify the property. A general judgment, or a judg- 
ment which pretermits the ascertainment of the estate of the wife 
condemned to its satisfaction, can not be rendered. Lee & Wife 
v. Ryall, 354. 

Same.—In such case,there can be no personal judgment against 
the wife. The only judgment which can be rendered is a judg- 
ment in rem, condemning the statutory separate estate described 
in the complaint. Jb. 354. 

Same; jurisdiction can not be acquired by attachment.—Jurisdiction 
to render judgment condemning the statutory separate estate of 
the wife to the satisfaction of a claim for articles of comfort and 
support of the household, can not be acquired by attachment. 
Ib. 354. 

Capacity of the wife to contract at common law.—The incapacity of 
the wife to contract, was a canon of the common law, resulting 
not only from the fact that marriage deprived her of the adminis- 
tration of property, but also because her legal existence was sus- 
pended or merged in that of the husband. Blythe & Wie v. 
Dargin, 3870. 


Same; capacity to contract under the statute.—The capacity of a mar- 


ried woman to contract is in no wise enlarged or modified by the 
statute, except as to the alienation and conveyance of her estate ; 
and in that respect the statute is enabling, and without conforming 
to its requisitions, an alienation or conveyance by her is invalid. 
Ib. 370. 

Same; agreement of wife for sale of land can not be enforced in 
equity.—The principle is well settled, that the mere agreement of 
the wife for the sale of her real estate, though made with the as- 
sent of the husband, is void at common law, and against her a 
court of equity will not enforce it. Jb. 370. 

Sale of wife's statutory separate estate, how concurrence of husband 
must be shown.—The statute prescribes the only mode in which 
the concurrence of the husband in the sale of lands belonging to 
the wife’s statutory separate estate can be shown, and none other 
‘an be substituted or recognized by the courts. J6. 370. 

Conveyance by wife of lands belonging to her statutory separate estate; 
when void and not operative as a contract to convey.—A conveyance 
by a married woman of lands belonging to her as her statutory 
separate estate, executed by her in the presence of two witnesses 
and acknowledged before, and certified by a justice of the peace, 
signed by the husband, but in which he is not named as a grantor, 
and which contains no words of conveyance passing or evidencing 
an intention to pass his estate or interest in the lands, is merely 
the void deed of the wife, to which the husband was not a party, 
and to which his concurrence was not expressed in the mode pre- 
scribed by the statute; and it can not be enforced in a court of 
equity as acontract to convey, although the purchase-money had 
been paid, and possession taken and continued by the purchaser 
thereunder for a period of five years. Ib. 370. 

Mortgage of wife’s statutory separate estate invalid.—A married 
woman can not make a valid mortgage of her statutory separate 
estate. Lee v. Winston, Adm’r, 402. 

Wife’s statutory separate estate not liable for services rendered by an 
attorney.—Under the law as it existed in the years 1866-8 (Rev. 
Code, § 2376), services rendered by an attorney for a married 
woman concerning her statutory separate estate, did not fall within 
the class of articles of comfort and support of the household, for 
which her separate estate was liable. Jb. 402. 
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18. Life insurance; statutory separate estate of the wife.—The title toa 
policy of insurance, which was taken out by the husband on his 
life in the name of the wife as the sole beneficiary, and which did 
not, by its terms, exclude the husband’s marital rights, vested in 
her, as her statutory separate estate, at the time the policy 
was delivered. Williams v. Williams, 405. 

19. Dower; when barred by statutory separate estate of the wife —Such 
policy of insurance having been kept alive during the life of the 
husband, the wife after his death collected from the insurance 
company issuing it, the amountinsured thereby, which exceeded 
the value of her dower interest and distributive share in his es- 
tate; held, that underthe statute (Code of 1876, §§ 2715-16), she 
was thereby barred of dower. Jb. 405. 

20.. Payment and set-off, as defenses to action by wife for money had and 
received.—When a married woman sues in an action for money 
had and received, to recover the proceeds of a check belonging to 
her statutory estate, placed by her husband in the defendant’s 
hands, and by him collected, the defendant may, under the plea 
of payment, show that the check was delivered and accepted in 
payment of an account for goods sold and delivered by him to the 
husband and wife, although the articles furnished were not of the 
class for which a liability is imposed by statute on the wife’s es- 
tate (Code, § 2711); and if the check was not delivered and 
accepted in payment of the account, he may, under the plea of 
set-off, make the account available as a defense, to the extent of 
the items for which he might charge the wife’s estate in a sepa- 
rate action, but no further. Jeffries v. Castleman, 432. 

21. Entry or memorandum on merchant’s books; when admissible as evi- 
dence. —A material matter of controversy being as to the termson 
which defendant received a check from. plaintiff's husband— 
whether, as plaintiff contended, merely for collection for her; or, 
as defendant insisted, in payment of an account for goods sold and 
delivered by him to plaintiff and her husband—a memorandum 
entered at the time by the defendant on his books, to the effect 
that the proceeds of the check, when collected, were to be placed 
to the credit of the husband, is not admissible as evidence for the 
defendant, when it is not shown that the husband assented to it, 
or had knowledge of it. Ib. 432. 

22. Gift or conveyance by husband to wife.—A gift or conveyance by the 
husband to the wife directly conveys to her an equitable estate ; 
and such conveyance, if made bona fide, in consideration of an ex- 
isting indebtedness, is valid against the husband’s creditors. 
Warren & Burch v. Jones, AAD. 

23. Conveyance by husband to wife.—The husband having conveyed a 
tract of land to his wife in payment of an existing indebtedness, 
and afterwards effected another conveyance to her through the 
medium of a third person as the conduit of title, for the purpose 
of curing supposed defects in the first conveyance ; though the 
latter conveyance, if standing alone, might be constructively fraud- 
ulent against the husband’s creditors, this would not affect the 
validity of the first deed, nor afford a ground for equitable relief. 
Th, 449. 

24. Statutory separate estate; wife may bring unlawful detainer in her own 
name.—Under section 2892 of the Code of 1876, an action of unlaw- 
ful detainer for the recovery of the possession of land belonging 
to the statutory separate estate of a married woman, may be 
brought in the name of the wife alone. Hurst v. Thompson, 
560, 
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IMPRISONMENT FOR DEBT. See Constirutionat Law, 12, 13. 
INDICTMENT. See Cromar Law, 72-79 

INFANTS. See Guarpraw anp Warp. 


INSOLVENT ESTATES. 


1. Removal of settlement into equitu.—The principle is recognized, that 
the settlement of an insolvent estate should not be removed into 
equity, unless special reasons are shown; but special reasons are 
shown ina bill filed by a creditor, alleging that a homestead ex- 
emption had been allotted to the widow on ex parte proceedings 
instituted by her while she was executrix, without notice to the 
creditors, and that she was not entitled to such exemption as 
against his demand, and seeking to have the lands so allotted sold 
for the payment of debts. While such allotment was irregular and 
not binding on the creditors, it was calculated to engender distrust 
or doubt of the title, and to hinder a fair sale of the property, un- 
less the invalidity of the allotment was first declared, and the 
property ordered to be sold free of incumbrance; and this the 
Chancery Court has the power to do, while the Probate Court 
could only order a sale, and leave the question of title to be after- 
wards determined. Corr v. Shackelford, 241. 

2. Statement of claim filed —When a demand is filed as a claim against 
an insolvent estate, it is sufficient if the statement, taken in con- 
nection with the accompanying affidavit, shows a prima facie exist- 
ing liability on the part of the estate to the person in whose favor 
the claim is asserted. Woodruff v. Winston, Adm’r, 412. 

. Verification of claim; objections to.—An objection to the sufficiency 
of the affidavit verifying a claim can not ve raised for the first 
time in this court, since the claimant would thereby be deprived of 
the right and opportunity to cure the defect by amendment. /b. 
412, 

. Time of filing claim; objections to.—When a claim against an insol- 
vent estate is contested, but no objection is raised in the Probate 
Court to the time within which it was filed, the objection can not 
be raised in this court, to prevent a reversal of the judgment re- 
jecting the claim, that the record does not show it was filed within 
nine months after the declaration of insolvency. Jb. 4/2. 

. Statute of limitations as bar to claim.—lIi the statute of limitations is 
available as a bar to a claim-filed against an insolvent estate, the 
contestant must show that, after the maturity of the debt, the 
statutory bar was complete before the claim was filed; and when 
that does not appear to have been done, the statute can not be 
invoked in this court, in support of an erroneous decree rejecting 
the claim. Jh. 412. 

. Proof of contested claim against insolrent estate—When a claim 
filed against an insolvent estate is contested on grounds denying 
the existence of the asserted liability, the burden of proof is on 
the claimant, and his affidavit verifying the claim is not evidence 
of the liability; but positive certainty in the proof is not required, 
it being sufficient if the evidence, direct and circumstantial, rea- 
sonably satisfies the mind of the existence of facts constituting 
the indebtedness or liability claimed. Jb. 412. 

7. Same; liability of purchaser of property at sheriff’s sale.—A claim 
against the insolvent estate of the deceased purchaser of property 
ata sheriff’s sale under execution, for the amount of his pur- 
chases, is sufficiently proved by the memorandum of the sale, in 
the handwriting of the sheriff's clerk, stating the different arti- 
cles bought by him, with the price of each; and an indorsement 
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thereon by the purchaser, on subsequent presentment to him, to 
the effect that it was his purchases at the sale. The fact that he 
did not take possession of the property knocked down to him, as 
shown by the memorandum, is immaterial, when it is shown that 
he intended his purchases for the benefit of the wife of the de- 
fendant in execution; and the price of real estate, included in his 
purchases, is recoverable equally with the price of personal prop- 
erty, when the statute of frauds is not invoked by plea or ob- 
jection. Jhb. 412. 

8. Declaration of insolvency before suit brought, a bar to the suit.—The 
effect of a declaration of insolvency of the estate of a decedent, 
is to draw within the exclusive jurisdiction of the court of probate 
all claims, demands and liabilities chargeable on the assets, which 
are not the subject of pending suits, including judgments rendered 
against the personal representative, as such. In a suit, therefore, 
against the personal representative, founded upon a judgment ren- 
dered against him in his representative capacity, a plea setting up 
that the decedent’s estate had been declared insolvent prior to 
the coimmencement of the suit, is good in bar of the action. 
Shiver, Ex’rv. Rosseau, 564. 

9. Same; when plea defective.—In a suit against a personal representa- 
tive, a plea of the insolvency of the estate, which does not show 
by aflirmative averments that the declaration of insolvency was 
prior to the commencement of the suit, is not good in bar of the 
action. Jb. 564. 


See Estates or DECEDENTS. 


INSURANCE. 

1. Life insurance; statutory separate estate of the wife.—The title toa 
olicy of insurance, which was taken out by the husband on his 
ife in the name of the wife as the sole beneficiary, and which did 
not, by its terms, exclude the husband’s marital rights, vested in 

her, as her statutory separate estate, at the time the policy was 
delivered. Williams v. Williams, 405. 

2. Same; when bars widow of dower.—Such policy of insurance hav- 
ing been kept alive during the life of the husband, the wite after 
his death collected from the insurance company issuing it, the 
amount insured thereby, which exceeded the value of her dower 
interest and distributive share in his estate; held, that under the 
statute (Code of 1876, §§ 2715-16), she was thereby barred of 
dower. Ib. 404. 


JUDGMENTS AND DECREES. 

1. Commissioners court; establishment of stock district under special 
statute.—By the terms of a special statute, approved February 19, 
18¢7, entitled ‘‘An act in relation to fences, the protection of crops 
and other property in Sumter and Pickens counties’? (Pamph. 
Acts, 1866-7, p. 586), its provisions do not apply to any particular 
district or portion of either of said counties, until the Commis- 
sioners Court of the county has ascertained and declared that a 
majority of the land-owners, in such district, ‘‘ are desirous of 
availing themselves of its provisions ;’’ and while the mode of as- 
certaining that fact is left to the discretion of said court, its records 
must show that the fact wasascertained. An order entered on the 
minutes, “that the ‘fence law’ is declared of force in’’ several 
designated beats, ‘‘and that new elections be held in’’ several 
other beats, does not show enough to uphold the jurisdiction of 
the court, and is a nullity. Joiner v. Winston, 129. 
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2. Same; jurisdiction and powers.—The Commissioners Court, in the 
exercise of the statutory powers with which it is clothed, whether 
judicial or quasi, legislative, is esteemed an inferior tribunal of 
limited jurisdiction; to uphold its acts or sentences, its records 
must aflirmatively show the existence of the facts upon which its 
authority depends; and the existence of a jurisdictional tact, or 
its determination of the existence of such fact, will not be pre- 
sumed from the exercise of jurisdiction, nor can it be inferred by 
argument from other recitals. Jb. 129. 

3. As to lien of judgments.—The statute which declared judgments a 

lien having been held by this court to be inoperative (Rev. Code, 
§ 2877; Jones v. Hutchinson, 43 Ala. 721; Dane v. McArthur, 57 Ala. 
448), there is no such lien. Carlisle & Jones v. Godwin, 137. 

4. Splitting entire cause of action; conclusiveness of former judgment. 
A misrepresentation by the purchaser of a horse, as to the bal- 
ance due on a promissory note transferred by him to the seller in 
part payment of the price, is a single and entire cause of action; 
and the seller having brought suit against him, before a justice e 
of the peace, on account of such misrepresentation, the judgment 
rendered by the justice against the plaintilf, is a bar to a subse- 
quent ac tion on account of the misrepresentation, claiming that 
in fact nothing was due on the note when it was so assigned. 
Barringer v. Payne, 154. 

5. Judgment against decedent; how revived.—A judgment rendered 
against a decedent in his life-time is a mere cause of action against 
the personal representative, and is incapable of revivor otherwise 
than by suit at law in the ordinary form. (Code, § 2633). May, 
Adwm’r v. Parham, Adm’r, 253. 

Same.—The record of such judgment having been destroyed, a 
substitution thereof under the statute (Code, § 555) does not 
amount to a revivor of it. Ib. 252. 

Statutory separate estate of the wife; judgment against.—A judgment 
condemning the statutory separate estate of the wife to the satis- 
faction of a claim for articles of comfort and support of the house- 
hold, must specify the property. A general judgment, or a judg- 
ment which pretermits the ascertainment of the estate of the wife 
condemned to its satisfaction, can not be rendered. Lee v. 
Ryall, 354. 

8. Same.—In such case, there can be no personal judgment against 
the wife. The only judgment which can be rendered is a judg- 
ment in rem, condemning the statutory separate estate described 
inthe complaint. Jb. 354. 

9. Same; jurisdiction can not be acquired by attachment.—Jurisdiction 
to render judgment condemning the statutory separate estate of 
the wife to the satisfaction of a claim for articles of comfort and 
support of the household, can not be acquired by attachment. 
Tb. 354. 


~ 
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10. Garnishment; judgment against garnishee; what necessary to support. 
To support a judgment against a garnishee, there must be a per- 
sonal judgment against his creditor; and that judgment must 
precede or attend the judgment against the garnishee. Jb. 354. 

11. Contested election under charter of the ¢ ‘ity of Selma; final record and 


custody of the papers.—-The charter of the City of Selma having 
made no provision, either for the custody of the papers relating to 
the contest of municipal elections therein provided to be had be- 
fore the judge of the cireuit court, or for making any final record 
of such contest, while such papers may properly ‘be deposited 
with the clerk of that court for sate keeping, they do not thereby 
become records thereof, of which the clerk can certify, and by 
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certifying authenticate a copy, so as to render such copy compe-~- 
tent evidence. Davidson v. Woodruff, 356. ; 

12. Same; original papers and judgment competent evidence.—-The judg- 

ment rendered on the trial of such contest in favor of the con- 
testant, is conclusive as to his right to the oflice, in a subsequent 
action brought by him to recover it; and such juflgment and the 
original papers relating to the contest are admissible evidence in 
such action to establish his right to a recovery. Ib. 356. 

s. Judgine nt of afirmance on appeal trom justice of the peace, and 
award of procedendo; when corrected in this court. —A judgment of 
aflirmance and the award of a procedendo by the cireuit court, on 
appeal from a judgment rendered before a justice of the peace, 
in favor of the plaintiff, where it is shown that he was entitled to 
a judgment, is a mere error of form, without injury to the de- 
fendant; and hence, on appeal by the latter, such judgment will 
be corrected, and, as corrected, aflirmed in this court. Burns rv. 
Howard, 352. 

Same; procedendo to justice; when should not be awarded.—On ap- 
peal from a judgment rendered before a justice of the peace, the 
cause no longer remaining before him, and it not being contem- 
plated that through him the judgment of the cireuit eourt should 
be made effectual, it is error for the circuit court to award a pro- 
eedendo to the justice, unless there exist peculiar circumstances, 
—‘fsuch as were found in Derrett v. Alexander, 25 Ala. 265,’’ 
Th. 352. 

15. Criminal jurisdiction of justice of the peace in Madison county; judg- 
ment by confession without complaint, not bar to prosecution.—A 
judgment rendered by a justice of the peace, clothed by special 
statute with original jurisdiction of all misdemeanors committed 
in the county, on the voluntary appearance and confession of a 
person against whom no charge or complaint has been made, is a 
nullity, and is no bar to a subsequent prosecution by indictment 
for the same offense. Drake v. The State, 510. 

J6. Judgments take effect from day on which rendered.—The term of the 
court is net with us regarded as one day; and though, until the 
expiration of the term, the orders made and judgments rendered 
are largely under the control of the court, and may be altered, 
modified or vacated, yet, they are generally regarded as taking 
effect from the day on which they were made or rendered, subject 
to the control of the court, and not from the day the term closes. 
Ev parte Dillard, 594. 

17. Jurisdiction; when error in determining its existence does not render 
judgment void.—It is a well settled principle, that when a eourt has 
jurisdiction under particular circumstances, or has jurisdiction of 
a particular class of cases, error in adjudging the existence of the 
circumstances, or in adjudging that a particular case is of the 
class to which its jurisdiction extends, does not render the judg- 
ment void and assailable collaterally ; and this principle is as ap- 
plicable to the procedure on habeas corpus, as to any other judicial 
proceeding (Per Brickeit, C.J.) Ex parte John Hardy, 308. 

18. On collateral attack of a decree of a court of equity, when jurisdiction 
presumed.—Ift a court of equity has jurisdiction, under any state 
of facts, to render a deeree against a defendant in a cause pending 
therein, for the delivery by him of money, property or effects, ad- 
judged to be in his possession and under his control, to the reg- 
ister, and to enforce obedience to that decree by process of attach- 
ment for contempt; such state of facets must be presumed ou 
habeas corpus for the discharge of the defendant who had been 
committed under such process, where it is not negatived by the 
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process, or controverted on the hearing. (Per Bricke.i, C. J.) 
Lb. 303 

19. Decree discharging personal representative on final settlement; its 
effect.—As against the administrator of an insolvent estate, who 
has made final settlement and distribution of all the assets in his 
hands afMong the creditors, the decree on such settlement discharg- 
ing him from further liability, is conclusive ; but when a creditor 
seeks, by bill in equity, to subject lands belonging to the estate, 
and in which the executrix of the deceased debtor ciaimed and 
was allowed a homestead exemption as his widow, after the estate 
had been declared insolvent on her report, a decree discharging a 
subsequent administrator on final settlement made by him, does 
not preclude the creditor from asserting his claim against the 
lands so allowed to her as exempt, although he may have been a 
party to the setthement made by the administrator. Corr v. Shack- 
elford, 241. 

20. Petition for order to sell lands, tor payment of debts; conclusiveness 
of decree.—An application by an executor or administrator for an 
order to sell lendle for the payment of debts (Code, §§ 2447-56), 
when contested by the heirs or devisees, becomes an adversary 
suit inter partes; and the decree rendered, whether granting or 
refusing the application, is conclusive between the parties, in any 
subsequent suit or contest, as to the matters then in issue and de- 
termined ; and that issue is as to the status of the estate, the sufli- 
ciency of the personal assets for the payment of debts, at that 
time, and not at a subsequent time, when the condition of the 
estate may have changed. Ford v. Ford’s Adm’r, 141. 

21. Same.—Although the liability of the personal representative him- 
self to the estate, for the rent of lands before or after the death of 
the decedent, may have been matter of controversy on the trial of 
such contest, as affecting the amount of assets liable for debts, 
it was merely incidental or collateral matter, within the rule laid 
down in the Duchess of Kingston’s case (2 Smith’s L. C. 609), and 
the decree is not conclusive as to that question, on final settlement 
of the administrator’s accounts. Jb. /4/. 7 , 


JURISDICTION. 


1. Of State and Federal courts.—The general principle is, that where 
jurisdiction may be conferred on the courts of the United States, 
congress possess the power to make it exclusive, where it is not 
expressly made so by the constitution itself; but, if exclusive jur- 
isdiction be neither express nor implied, the State courts have con- 
current jurisdiction whenever, by their own constitution and laws, 
they are competent to take it. Glover v. Love, 219. 

2. Of Commissioners Court.—The Commissioners Court, in the exer- 
cise of the statutory powers with which it is clothed, whether judi- 
cial or quasi legislative, is esteemed an inferior tribunal of limited 
jurisdiction; to uphold its acts or sentences, its records must 
affirmatively show the existence of the facts upon which its 
authority depends; and the existence of a jurisdictional fact, or 
its determination of the existence of such fact, will not be pre- 
sumed from the exercise of jurisdiction, nor can it be inferred by 
argument from other recitals. Joiner v. Winston, 129. 

3. Of Selma City Court.—The City Court of Selma is invested by the 
statute creating it with ‘‘the powers and jurisdiction which are 
now, or may hereafter be conferred by law on the several Circuit 
and Chancery Courts;’’ and its judgments and decrees, when 
reviewed or examined by this court, stand on the same footing with 
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the judgments and decrees of those courts. (Per BrickE.u, C. J.) 
Ex parte Hardy, 308. 

4. Of Probate Court, in matters of administration.—As to all matters of 
administration, tie Probate Court is, under constitutional pro- 
visions (Art 7, §9), a court of general jurisdiction, and all proper 
intendments will be indulged to sustain its exercise of the powers 
conferred in reference to such matters; and this principle is ap- 
plied, in this case, to the issue of asummary execution against the 
surety on an administration bond. Steele v. Tutwiler, 107. 

5. Of Probate Judge, in erection of mill-dams.—The statutory jurisdic- 
tion of proceedings to authorize the construction ef mill-dams 
across water-courses not navigable (Code, §§ 3555-72), which is 
conferred upon the judge of probate, and not upon the Probate 
Court, is special and limited; and when the proceedings are 
assailed on error, the record must disclose every fact essential to 
the validity of the judgment or decree, and a strict observance of 
the course of procedure prescribed by the statute. Folmar v. Fol- 
mar, 1.20, 

6. Same; when jurisdiction attaches; contents of petition.—The statutory 
jurisdiction attaches when a proper application is filed, and is 
recognized by the judge of probate; which application must con- 
tain a description of the lands on which it is proposed to erect the 
mill, and must designate the place at which it isto be located. Jb. 
120, 

7. Of Probate Judge of Perry, under special statute constitu‘ional. 
The act entitled, ‘‘An act to confer jurisdiction upon the pro- 
bate judge of Perry county, concurrent with the Circuit Court, 
with authority to hold court at Uniontown, Alabama,’’ ap- 
proved, February 13, 1879 (Pamph. Acts, 1878-9, 231), is con- 
stitutional. Moore v. The State, 360. 

8. Of mayor of Huntsville, in cases of imisdemeanor.—The mayor of the 
city of Huntsville, under the provision of the charter which con- 
fers on him, within the corporate limits, all the powers and juris- 
diction of a justice of the peace, has no jurisdiction of misde- 
meanors committed in Madison county, under the act approved 
February 8, 1877. Murphy v. The State, 31. 

9. Local jurisdiction of offense committed on or near boundary line be- 
tween two counties.—A conviction for gaming may be had in Madi- 
son county (Code, § 4636) on proof that the offense was com- 
mitted on a ferry-boat while in the middle of the river (Paint- 
Rock) which divides Madison and Marshall counties. Dickey v. 
The State, 508. 

As to the criminal jurisdiction of justices of the peace, see JUSTICE 
OF THE Peace, 3-4,7-8. 


~ 


10 


JURORS AND JURY. 


1. Competency.—In statutory proceedings for the erection of a mill- 
dam (Code, §§ 3555-72), the jury of inquest is required to consist 
of *‘ seven disinterested freeholders of the county,’’ who should 
be free from any bias or prejudice which would disqualify a per- 
son as a juror in any other case; and persons who served as 
jurors on a former inquest, which was set aside, are not compe- 
tent to serve again. Folmarv. Folmar, 120. 


See, also, Crrmixnat Law, 80-100. 
JUSTICE OF THE PEACE. 


1. Justice of the peace; technical accuracy not required in proceedings 
before.—1n judicial proceedings before a justice of the peace, 
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technical accuracy is not required ; and, when collaterally assailed, 
if their meaning can be satisfactorily ascertained, imputing to the 
words used their ordinary signification, and no want or excess of 
jurisdiction appears, they must be sustained. JIeard v. Harris, 43. 

Same; acting in official capacity not liable for damages.—A justice of 
the peace Is within the general principle which holds a judicial 
officer, when acting in his official capacity, not liable to a civil 
action for damages at the suit of the aggrieved party; and when 
such an action is brought against him, the question for decision is 
not whether his acts were lawful, but whether he had jurisdiction 
of the person and of the subject-matter. Jb. 43. 

Same; jurisdiction appearing, not liable for damages.—Where a per- 
son complains, on oath, before a justice of the peace, ‘‘that A. B. 
has threatened and laid hands of violence on him, and that he 
fears and does believe that the said A. B. will kill him, from the 
fact that his life was already endangered from a wound inflicted 
by the said A. B.; whether this be construed to charge an assault 
and battery, or to show a necessity for proceedings to keep the 
peace, it gives the justice jurisdiction of the subject-matter, and 
authorizes him to issue his warrant for the arrest of the person 
complained of; and the warrant having been executed, and the 
defendant brought before him, it is his duty to investigate the 
charge; and if in his judgment, from the evidence adduced, there 
is reason to fear that the defendant will commit an offense on the 
person complaining, to require him to find sureties to keep the 
peace, and to commit him to jail until such sureties are given; 
and his jurisdiction thus appearing on the face of the proceedings, 
defects in the mittimus are mere irregularities, and cannot subject 
him to a civil action for damages after the defendant has obtained 
his discharge on habeas corpus. Ib. 43. 

Assaults and batteries with a weapon; jurisdiction of justices of the 
peace.—Justices of the peace have no jurisdiction of an assault or 
assault and battery with a weapon; and hence a judgment of con- 
viction of either of these offenses, where a weapon is used, before 
a justice of the peace, is void, and can not operate to bar a prose- 
cution therefor by indictment in the cireuit court Danzey v. The 
State, 296. 

Appeal from justice’s court; cause tried de novo.—On appeal to the 
circuit court from a judgment rendered by a justice of the peace, 
the cause being triable de noro, the judgment of the circuit court 
should not be one of affirmance, or of reversal of that rendered 
by the justice of the peace; but it should be a new, independent 
judgment founded on the merits of the case as disclosed in that 
court. Burns v. Howard, 352. 

Same; procedendo to justice; when should not be awarded.—On ap- 
peal from a judgment rendered before a justice of the peace, the 
cause no longer remaining before him, and it not being contem- 
plated that through him the judgment of the circuit court should 
be made effectual, it is error for the circuit court to award a pro- 
cedendo to the justice, unless there exist peculiar circumstances, 
—‘‘such as were found in Derrett v. Alerander, 25 Ala. 265.”’ 
Ib. 352. 

Criminal jurisdiction of justice of the peace in Madison, and pro- 
ceedings before him —By special statute (Sess. Acts 1876-7, p. 
197), justices of the peace in Madison, and other counties named, 
are clothed with original jurisdiction, concurrent with the Circuit 
Court, of all misdemeanors committed in the county ; but all pro- 
ceedings under the statute, in the exercise of this enlarged juris- 
diction, are required to conform to and be governed by the gen- 
eral statutory provisions regulating criminal proceedings before 
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justices of the peace, as embodied in the Code; and the initiatory 
step in the proceedings, by which the jurisdiction is called into 
exercise, is a complaint on oath, charging a person named with 
the commission of a specified offense. Drake v. The State, 510. 

8. Same; judgment by confession without complaint, not bar to prosecu- 
tion.—A judgment rendered by a justice of the peace, clothed by 
special statute with original jurisdiction of all misdemeanors 

. committed in the county, on the veluntary appearance and con- 
fession of a person against whom no charge or complaint has 
been made, is a nullity, and is no bar to a subsequent prosecution 
by indictment for the same offense. [h. 510. 

9. Judgment of circuit court on appeal from justice’s court; when errone- 
ous.—One of two defendants against whom a judgment had been 
obtained before a justice of the peace, having removed the cause 
by certiorari to the circuit court, that court rendered judgment in 
his favor on a plea of infancy, but against the other defendant, 
who, without joining in the petition or bond for the certiorari, ap- 
peared and pleaded, and also against the surety on the certiorari 
bond; held, that the rendition of the judgment against the surety 
waserror. Vaughan e« Higgins, 546. 


LANDLORD AND TENANT. 


1. Measure of damages, when tenant injured by landlord's failure to re- 
pair fences.—When the landlord agrees, as part of the contract of 
renting, to repair the fences enclosing the demised premises, so 
as to secure the crop to be grown thereon, and fails to do so, the 
tenant may, in an action against him for the rent, set-off or re- 
coup whatever sum he was damaged by reason of the landlord’s 
failure to comply with his contract to repair the fencing. Culver 
v. Hill, 66. 

2. Same; landlord liable for, in such case, although tenant could have 
prevented injury.—The landlord, in such a case, is liable for the 
damages consequent upon his failure to comply with his contract 

- torepair, although the tenant could, by making or procuring rails 
at a comparatively small cost, have prevented the injury. Jb. 66. 

3. Lessee’s remedies for reimbursement of repairs expended under lease. 
A stipulation in a written lease, that the lessee may apply the 
accruing rents to the reimbursement of moneys expended by him 
in necessary repairs, does not take away from him any other rem- 
edy to which he may be entitled to recover the moneys thus ex- 
pended, especially when he has been deprived of that mode of 
redress by the conduct of the lessor. MeKennar. Rowlett, 186. 

. Tenant's possession constructive notice of landlord’s title.—As the 
possession of a tenant is the possession of the landlord, so notice 
of the tenancy is constructive notice of the landlord’s title. 
Brunson v. Brooks, 249. 

). Landlord’s lien; property in crop not conreyed thereby.—The lien of 
a landlord on the crops raised by the tenant for rent has in it no 
element of property. Under it the landlord has neither a jus in re 
nor a jus dd rem. He can not, therefore, nor can the transferree 
of the debt for the rent, maintain trover against a wrong-doer who 
has converted the crop. Corbitt vr. Reynolds, 378. 

6. When lessor dies, rents afterwards accruing may be recovered by per- 
sonal gepresentative.—The rule of the common law, that on the 
death of the lessor, rent already accrued passes to his personal 
representative, while rent subsequently accruing follows the re- 
version, and belongs to the heir, has been modified by the stat- 
utes conferring on personal representatives power to intercept the 
descent to the heir, and to take the rents accruing, and to rent or 
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sell the lands, when necessary for the payment of debts; and 
when, in the exercise of this statutory power, he claims the ac- 
cruing rents, his right and title to them are the same that he has 
to any other choses in action of the decedent. Palmer, Adm’r v. 
Steiner & Lobinan, 400. 


LARCENY. See Croan Law, 103-04. 


LEGACY. See Devise anp LeGacy. 


LIMITATIONS, STATUTE OF. 


i. 


2. 


3. 


4. 


5. 


a 


When begins to run in favor of sureties on executor’s bond.—The 
statute of limitations begins to run in favor of the sureties on 
the bond of exeeutors and administrators from the time of the 
judicial ascertainment of the liability of the principal, and 
where the trusts of the administration continue, although the 
executor fails to pay legacies, there is no act or omission which 
fixes the liability of the sureties, and the statute of limitations is 
not available to them in bar of a bill to recover legacies. Bon- 
ner v. Young, 35; Adams v. Jones, 117. 

Same; when letters are granted to sheriff by virtue of his office. —The 
principle above stated applies with full force to the sureties on a 
sheriff's official bond, when letters of administration or guardian- 
ship are granted to him by virtue of his office ; the statute of lim- 
itations begins to run in their favor, not from the termination of 
their principal’s term of office as sheriff, but from the final settle- 
ment of his accounts as administrator or guardian. Adams r. 
Jones, 117. 

Suspension of, between death of debtor and grant of letters —What- 
ever may have been the common-law rule, as to the suspension of 
the statute of limitations during the period intervening between 
the death of the debtor and the grant of letters of administration 
on his estate, it is now declared by statute (Code, § 3244) that not 
more than six months shall be deducted in computing the statu- 
tory bar, although letters of administration may not have been 
granted until after the expiration of that period. Lee’s Adm’r v. 
Downey, 98. 

Sume; not avoided, as to lands, by act or promise of personal repre- 
sentative.—As against the rights of heirs or devisees, or persons 
claiming under-them, it is not im the power of the executor or ad- 
ministrator, by any act, admission, or promise, to remove the bar 
of the statute of limitations, so as to revive a debt, and make it 
chargeable on lands descended or devised. Ib. 98. 

When executor or administrator can rot recover against alienee of heir 
or devisee.—An executor or administrator can not recover in eject- 
ment, ora statutory action in the nature of ejectment, against an 
alienee of the heir or devisee, when the action is commenced 
nearly ten years aiter the death of the decedent, and the only 
debts proved to exist are barred by the statute of limitations. 
Tb. 98. 


Statute of limitations of three years; how pleaded.—When the stat- 


ute of limitations of three vears is pleaded at law, the plea must 
aver that the claim or demand sted on is an open account; and 
the same rule applies in equity, unless the bill shows on its face 
that such is the nature of the demand. Battle v. Reid, 149. 

Open account.—An open account, within the meaning of the stat- 
ute of limitations (Code, ) 3225), is one in which some term of the 
contract is left open and undetermined by the parties; or where 
there are current dealings between them, and the account is kept 
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open because of contemplated future dealings; but. when goods 
and merchandise are sold at specified prices, or aggregating a 
specified sum, the claim is not on its face an open account. 
Ib. 149. 

8. Action on the case for overflowing lands, barred {n one year.—The 
limitation of an action for damages for overflowing lands, is one 
year, and there can be no recovery for injuries sustained after the 
commencement of the suit; but, in estimating the damages accru- 
ing within the twelve months, and in separating them from those 
suffered before that time, much latitude and discretion are allowed 
to juries. Hughes v, Anderson, 280. 

. Lands sold for taxes; statute of limitation of five years.—The limita- 
tion of five years prescribed by section 92 of the Revenue Law of 
1868, within which actions for the recovery of lands sold for 
taxes must be brought, cé6mmences to run from the delivery of 
the deed by the judge of probate, which, in the contemplation of 
the statute, is the true date of the sale. Jones v. Randle, 258; 
Lassiter v. Lee, 287. 

Same.—As that law makes a tax deed, executed in substantial con- 
formity to its provisions, prima facie evidence that the land con- 
veyed was subject to taxation for the year or years stated in the 
deed, and that the taxes were not paid before the sale, the statute 
of limitation of five years is a good defense to the purchaser in 
possession, although the taxes had been paid by the owner at the 
time the sale was made. Lassiter v. Lee, 287. 

Adverse possession for ten years ; when sufficient to maintain ejectment. 
Possession by a plaintiff in ejectment, and by those under whom 
he claims, which has been open notorious, adverse, and accom- 
panied with uninterrupted claim of ownership for ten vears or 
more, is sufficient to maintain the action as against any outstand- 
ing title, whether the defendant connects himself with it or not, 
and without regard to color of title. Wilson v. Glenn, 383. 

12. Application to suits in equity.—The Code, affirming the pre-existing 
doctrine prevailing in courts of equity in this State, expressly de- 
clares that the statute of limitations shall apply to suits com- 
menced by bill in chancery; and the filing of the bill is declared 
to be the commencement of the suit (Code of 1876, §§ 3758-9). 
Thompson v. Parker, 387. 

13. Same; how taken advantage of; when waived.—In equity, the benefit 
of the statute may be claimed by demurrer, or by plea, or by an- 
swer; but the bar of the statute is matter of defense, which may 
be invoked or waived, at the election of the parties in whose favor 
it operates. Unless claimed, it is waived; and the court can not, 
of its own motion, apply it as a defense for the benefit of parties 
who have waived it. 76. 387. 

14. As a bar to claim against insvulvent estate.—If the statute of limita- 
tions is availabie as a bar to a claim filed against an insolvent es- 
tate, the contestant must show that, after the maturity of the 
debt, the statutory bar was complete before the claim was filed ; 
and when that does not appear to have been done, the statute can 
not be invoked in this court, in support of an erroneous decree 
rejecting the claim. Woodruff r. Winston, 412. 


MANDAMUS 


1. When writ does not lie. —An appeal lies from an erroneous judgment 
by default against one of two defendants, the name of the other 
being struck out by an unauthorized amendment without cause 
shown; and the party having an adequate remedy by appeal, 
mandamus does not lie to compel the court below to set aside the 
judgment and dismiss the case. Kendall v. Lassiter, 181. 
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MILL-DAMS. 


1. Jurisdiction of probate judge to authorize erection of. —The statutory 
jarisdiction of proceedings to authorize the construction of mill- 
dams across water-courses not navigable (Code, §§ 3555-72), which 
is conferred upon the judge of probate, and not upon the Probate 
Court, is special and limited; and when the proceedings are as- 
sailed on error, the record must disclose every facet essential to 
the validity of the judgment or deeree, and a strict observance of 
the course of procedure prescribed by the statate. Felmar v. 
Folmar, 120. 

2. When jurisdiction attaches; contents of petition.—The statutory 
jurisdiction attaches when a proper application is filed, and is re- 
eognized by the judge of probate; which application must contain 
a description of the lands on which it is proposed to erect the 
mill, and must designate the place at which it is to he located. 
Ib. 120 

3. Writ to sheriff, for summoning jury —The writ for the summons 
and inquest of a jury, which the judge is required to issue to the 
sheriff, must specify the day on which the jury is to meet, and 
ought properly to designate the place for its assemblage ; and the 
place ought also to be described in the copy of the application, 
which is farnished to the sheriff for the guidance of himself and 
the jury. Ib. 120. 

4. Execution of writ when lands are incorrectly deseribed.—li the place 
at which the mill is to be located is not described in the writ, and 
is incorrectly described in the copy of the application furnished 
to the sheriff, he should return the writ unexecuted, stating the 
reason; and he has no authority to execate it at the place which 
he personally knows to be the intended place. Ib. 120. 

5. Competency of jurors.—The jury of inguest is required to consist of 
**seven disinterested freeholders of the county,’’ who should be 
free from any bias or prejudice which would disqualify a person 
as a juror in any other case ; and persons who served as jurors on 
a former inquest, which was set aside, are not competent to serve 
again. Ib. 120. 


MORTGAGE. 
1. Deseription of property conveyed.—A mortgage which describes the 
crops intended to be conveyed as *‘ my entire crop of corn, cotton, 
[cotton | seed, fodder, peas, potatoes and cane that I may raise the 

















present year on my place,” is not void for uncertainty. While 
the description of the crops is very general and_ indefinite, it is 
eapable of being rendered certain by showing the lands cultivated 
by the mortgagor during that year, and the quantity of the re- 
spective crops raised by him. Seay & Hendrick v. MeCormick, 549. 

2. Construed most strongly against mortgagor.—A mortgage must be 
construed most strongly against the mortgagor, he being the party 
stipulating for the payment of a debt, or the performance of a 
duty. Jb. 549. 

3. Construction; marks of punctuation supplied.—Where a mortgage of 
crops is shown to have been inartificially drawn, and the erops in- 
tended to be conveyed are described as *‘ my entire erop of corn 
cotton seed fodder” ete., “that | may-raise the present year on 

my place,’’ without the use of marks of punctuation, these marks 
will be supplied, and that clause of the mortgage construed to 
read, ‘‘ my entire crop of corn, cotton, [cotton] seed, fodder,’’ ete. 
Ib. 549. 

4. Mortgage of unplanted crops.--A mortgage of unplanted crops does 
not convey the legal title thereto, but merely an equitable one, 
which will not support the action of trover. Jb. 549 
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5. 


6. 


a] 


9. 


10. 


11. 


Nortgage of wife’s property.—A mortgage of property belonging to 

a married woman's statutery estate, whether executed by her 

alone, or jointly with her husband, has no validity. Lee v. Win- 

ston, 402; Linam v. Reeves, 89. 

ame.—When the husband alone executes a mortgage on person- 

alty, which is the corpus of the wife’s statutory separate estate, 

she may maintain trover against the mortgagee; nor is her title 

impaired, or the wrong of the conversion mitigated, by the fact 
that the mortgage debt was created for supplies or necessaries for 
the household. Jb. 89. 

Admissibility of parol evidence to identify property conceyed.—-When 
a debt is transferred by mortgage, and is therein incorrectly de- 
scribed as being evidenced by note, it is permissible to show by 
parol, that though described in the mortgage as a note, it is in 
fact owing by parol, as it is the debt and not merely the evidence 
of it which is transferred. Corbitt «. Reynolds, 378. 

Tacking debts, er enlarging secured debi by parel.——*‘There are two co- 
gent reasons, founded in publie policy, which would cause us te 
hesitate long before declaring, that when a mortgage security is 
executed to secure a debt of defined amount or special description, 
parol testimony can be let in to enlarge the amount, or to tack te 
the mortgage another and different debt, whether sought to be done 
under an alleged contemporaneous, or subsequent agreement. 
The reasons are, first: Itis of doubtful and dangerous policy to 
allow parties to add in this way a stipulation to a solemn written 
contract; second: Such practice would unduly expose the mort- 
yvagor to the power and oppression of the mortgagee.”’ But this 
question is net decided, as the proof fails te show that any such 
agreement was made. Edwards v. Dwight, 389. 

Mortgage to creditor, of lands fraudulently conveyed, and foreclosure 
thereof in equity; application of principle, that equity will sustain 
voluntary act which it weuld hare compelled. —A creditor by simple 
contract, having the right to file a bill to set aside a voluntary con- 
veyance as fraudulent, and thereby acquire a lien on the property 
superior to that of subsequent judgment creditors, may accept 
from the debtor a mortgage on the lands as security for his debt; 
and having foreclosed the mortgage by bill in equity, making the 
donees parties, there is nothing in the transaction of which such 
crediters can complain, since it merely accomplishes by the act of 
the parties what the court would have compelled them to do. 
Battle v. Reid, 149. 


D 


Mortgagee’s liability for proceeds of crop paid over without adminis- 


tration on estate of deceased mortgagor.—-A commission merchant, 
receiving for sale cotton belonging to the estate of the deceased 
mortgagor, the proceeds of whieh should be applied as a payment 
on his mortgage debt, acts at his peril in paying the money toa 
distributee of the estate who has not qualified as administrator, 
to enable him to make a crop on the lands the next year. Malone 
& Foote rv. Hill, 825. 


Mortgagi by private corporation.—A corporation incorporated under 


the general laws of this State, the lawful plans and purposes of 
which render necessary the acquisition of land and the construc- 
tion of buildings, has the power to make all usual and proper 
contracts to enable it to obtain loans of money to be used for these 
purposes, whether it be by a direct negotiation on its own paper 
and security, or by borrowing the credit of others and employing 
it in raising money; and such corporation, having expressly con- 
ferred upon it by statute the capacity to acquire, purchase, dis- 
pose of, and convey real and personal property, has also the power 
to execute a mortgage on its property to secure such loans, or to 
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12 


13. 


14. 


protect and indemnify those whose credit 1t has borrowed. Tay- 

lor v. Ag. & Mech. Association, 229. 

Same; execution of mortgage by its agents.—Where by the constitu- 
tion of such corporation, the board of directors were empowered 
to elect an executive committee to be composed of three of their 
members, ‘‘who shall be competent to transact any official busi- 
ness, unless otherwise instructed,’’ and such committee, when 
appointed, were expressly authorized by the board of directors to 
negotiate a loan, and generally to transact other business per- 
taining to the board, but were not inhibited from, or instructed 
against making a mortgage for the security of the loan, and they 
negotiated a loan by borrowing and using the credit of other par- 
ties, and to secure and indemnify such parties, they executed a 
mortgage on the corporation’s real estate; held, that the power to 
execute the mortgage devolved upon the committee, not by dele- 
gation from the directors, or as their agents, but by operation of 
the constitution, and as agents of the corporation, and was included 
in the general grant of power to transact any official business. 
Ib. 229. 

Junior mortgagees; when not necessary parties to bill._—Persens hold- 
ing a mortgage on the property of a railroad, executed after the 
indorsement of the railroad company’s bonds by the State, are 
junior incumbrancers ; and although they may be proper, they are 
not indispensable parties to a bill by the holders of the State-in- 
dorsed bonds, seeking to be subrogated to the statutory rights of 
the State, and to enforce its statutory lien. Forrest v. Ludding- 
ton, wd . 

Failure to enter satisfaction on record; action for statutory penalty; 
sufficiency of complaint.—In an action to recover the statutory 
penalty for failing or refusing to enter on the records satisfaction 
of a mortgage which has been satisfied (Code, §§ 2222-23), it is 
not necessary for the complaint to designate the book in which 
the mortgage is recorded, nor to describe the property conveyed 
by it; nor is it necessary that there should be any averment of 
special damage, Williams v. Bowdin, 126. 

Same; description of parties to mortgage; variance.—The mortgage 
being described in the complaint as executed to ‘‘D. & 8S. A. Wil- 
liams,’’ while that offered in evidence was executed to ‘‘S. A. & 
D. Williams,”’’ held no material variance. Jb. 126. 


. Same; = to have mortgage proved or acknowledyed.—The mort- 


gage having been atiested by one witness, and recorded, the fail- 
ure to have it proved or acknowledged does not affect its admissi- 
bility as evidence, in an action to recover the statutory penalty 
for not entering satisfaction on the record. Ih. 126. 


NEW TRIAL. 


a 


2. 


Conditional grant of.—On application for a new trial, the grant of 
which is a matter purely of discretion in the primary court, the 
court may impose omthe party applying therefor, as a condition 
to the grant, the payment of all the costs which have acerued in 
the cause; andifa particular time is appointed for such payment, 
though it may expire in vacation, the payment within the pre- 
scribed period is a condition precedent, with which there must be 
strict compliance. Ex parte Dillard, 594. 

Same; when payment of costs within prescribed time a condition pre- 
cedent to grant, subsequent payment not a compliance.—In such case, 
the acceptance of the grant, with the condition imposed, rests 
wholly in the choice of the party in whose favor the grant is made, 
and if he fail or neglect to pay the costs within the appointed 
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time, such failure or neglect is the equivalent of an election not 
to accept the new trial; and asubsequent payment can not restore 
vitality to the grant, unless the party was prevented from paying 
the costs within the time prescribed, by the fault of the officer to 
whom the costs were payable. Ib. 594. 

Same; when failure te comply with condition precedent to grant, not 
excused by fault of clerk.—Before a party, in whose favor a new 
trial has been granted on the condition precedent that he pay the 
vosts, and who has failed to comply with such condition, ean ex- 
cuse himself from, and avoid the effect of such failure, because of 
the act of the clerk of the court in exacting more costs than were 
legally taxable, thereby rendering it necessary that an application 
for a re-taxation of the costs should be made to the court, he must 
show that he tendered performance within the time prescribed by 
the court. Without this, the faalt of the clerk ean avail "him no- 
thing. Jb 594. 


4. Same; order granting, on payment of payment of costs within prescribed 
; ‘ q pa yy pay ) 


time; day from which time to be computed.—Where a new trial was 
granted ‘‘on the payment of the costs in sixty days, as a condition 
precedent,’’ the day on which the order was made, is the day, 
trom which the period within which the costs were to be paid 
must be computed. Jb. 594. 


NON-CLAIM. See Estates or DecepeEnts, 21-28. 


OFFICERS. 


1. Oath of office; when may be taken.—In an action in the nature of quo 


warranto, it is sutlicient, under the statute, if the relator take the 
oath of office prescribed by law, after judgment; and hence, evi- 
dence that he had or had not taken such oath before the com- 
mencement of the suit, is wholly immaterial. Davidsor v. Wood- 
ruff, 356. 


OVERRULED CASES. 


1. Jones v. Knox, 46 Ala. 53, overruled by Steele v. Graves, 21. 
2. Brevard’s Executors v. Jones, 50 Ala. 241, overruled by Early & Lane 


v. Owens, 171. 


PARENT AND CHILD. 


1. Habeas corpus by father to obtain custody of his child.—When a minor 


is out of the custody of his father, and habeas corpus is resorted to 
by the latter to obtain such custody, the court is clothed with a 
sound discretion to grant or refuse relief, always to be exercised 
for the benefit of the infant primarily but not arbitrarily in dis- 
regard of the father’s natural right to be preferred. If the father 
be reasonably suitable, and able to maintain and rear his child, 
the prayer of his petition should ordinarily be granted; but if he 
be unsuitable, or unable properly to care for the child, and especi- 
ally if the child, having sufficient judgment, prefer not to return to 
him, the court should refuse the relief sought, and leave the par- 
ties in statu quo. Brinston v. Compton, 299. 


PARTITION. See Parrnersuip, 6, 7. 


PARTNERSHIP. 
1. Presumed equality of partners.—In the absence of averment and 


proof to the contrary, as to the terms of the partnership, the, 
several partners are presumed to be equal. Brewer v. Browne, 210. 
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Purchaser from partner; when chargeable with notice of partnership. 
When lands are bought by a partnership. and conveyed to it by 
name, a purchaser from one of the individual partners is charge- 
ble with notice of the state of the title, and of the rights of the 
other partners. Jb. 210. 

Lands bought with partnership funds, and conveyed to partnership by 
name.—The English rule seems to be, that when lands are bought 
with partnership funds, and for partnership purposes, and the 
title taken in the name of the partnership, a court of equity will 
treat them as personalty for all purposes; but the better con- 
sidered American decisions hold, that such lands are to be treated 
as personalty until the purposes of the partnership are accom- 
plished, and then as realty with the attributes of a tenancy in com- 
mon. Ib. 210. 

Same.—When lands are bought with partnership funds, and the 
title taken in the name of the partnership, a court of equity will 
convert them into personalty, and utilize them as such, even to 
their consumption, in the payment of the partnership debts and 
liabilities, and in the adjustment and settlement of the accounts 
of the partners inter sese; but, when these ends have been aecom- 
plished, whatever is left remains realty, and is held by the part- 
ners (or their heirs) as tenants incommon. Jb. 2/0. 

Settlement of partnership accounts; when barred —When a partner- 
ship has been dissolved, and neither partner has taken any steps 
to bring about a settlement for more than six years after the last 
known partnership transaction, the right to have an account and 
settlement of the partnership dealings is barred. Ib. 210. 

Presumption as to payment of partnership debts. —When a bill is filed 
for the partition of lands between the heirs of deceased partners, 
more than ten years after the death of both partners, and there is 
no proof of any partnership dealings for several years before their 
deaths, nor of any outstanding debts, the court will presame that 
all the debts “‘ are paid, abandoned, or barred.”’ Jb. 210. 

Widow’s right of dower in partnership lands; parties to bill for par- 
tition.—The widow is dowable of an undivided share of lands be- 
longing to a dissolved partnership, of which her husband was a 
member, after the partnership debts have been paid, and the part- 
nership accounts settled ; and having this right. she may join with 
his heirs in a bill for partition of the lands. Th. 2/0. 

Settlement of partnership accounts; when barred by statute of non- 
claim.—A claim against the estate of the last surviving partner in 
favor of the personal representative or heirs of the partner first 
deceased, for a settlement of the partnership accounts, and 2 
recovery of the balance due, is within the Alabama statute of non- 

claim (Code, § 2597), and is also within the Arkansas statute of 

non-claim, which is proved to be two years; and the bill in this 
case not having been filed until after the expiration of four years 
from the death of the last surviving partner, and there being no 
proof of presentation to a personal representative in either State, 
although an administration was had in both States, within the 

period prescribed in their respective statutes, such claim is, as a 

money demand, barred. Morgan v. Morgan, 80. 

When statute of non-claim bars claims of heirs of deceased partner to 

land purchased with partnership money.—When a surviving part- 

ner invests in lands money belonging to the partnership, or be- 
longing entirely to the estate of a deceased partner, taking the 
title in his own name, the heirs or representatives of the deceased 
partner may at their option ratify the investment and claim their 
proportionate part or interest therein, or recover the money so in- 
vested without their authority, and fasten a lien on the land for 
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its repayment; but, until they assert their right to the land, their 
claim is a money demand, springing out of contract, and if it has 
become barred by the statute of non-claim, can not be the founda- 
tion of a claim to the lands. Jb. 890. 

Authority of one partner to borrow money and bind the firm therefor. 
Mercantile partnerships are presumed to have authority to bor- 
row money; and each partner is presumed to have authority to 
sign the partnership name to paper, commercial or otherwise, 
in evidence or liquidation of the firm’s debts. Palmer v. Scott, 
380. 

What constitutes a partnership liability—Where one partner, as 
agent of a third party, collected money belouging to his principal, 
and commingled it with the money of the firm, and it was used 
by the firm in their general business, a partnership liability was 
thereby created, although the money was so commingled and 
used without the knowledge of the other partner. Jb. 380. 

Partner's authority to bind partnership.—lt is a general rule of law, 
that each -partner is the agent of the firm, as to all transactions 
coming within the scope of the partnership business, the extent 
of his general authority in each case being determined by the 
nature of the particular business in which the partnership is en- 
gaged, and its ordinary usages; and while this general authority 
may be limited, by special agreement between the partners, such 
limitation can not afle@the rights of third persons dealing with 
one partner in ignorance of it. Clark v. Taylor & Co., 453. 


Same.—If one partner borrows money, or buys goods, solely on his 


individual eredit, the creditor can not maintain an acfion against 
the partnership, merely because the money or goods were applied 
to its uses; but the question in such case is, to whom was the 
credit given,—which is a question of fact for the determination of 
the jury under all the circumstances of the case ; and although the 
goods were charged on the creditor’s books to the partner pur- 
chasing them, this is not conclusive evidence that the credit was 
given exclusively to him, and it maybe shown that they came to 
the use and possession of the partnership. Jb. 450. 

Set-off of partner's debt against debt due partnership.—In an action 
by a partnership on a debt due to it, a debt due from one of the 
partners individually tothe defendant is not available asa set-off; 
‘* but it would be otherwise, where a usage of the firm to the con- 
trary is proved, establishing a clear and uniform practice to allow 
such set-off, or where the consent of all the partners is satisfac- 
torily shown.”’ Tb. 453. 


15. Declarations of partner; when admissible against co-partner, or part- 


16. 


nership.—The declaration of one partner, not made in the presence 
of his co-partner, is not competent evidence to prove the existence 
of the partnership between them; but, the fact of partnership 
having been otherwise proved, the declaration of one partner, 
when opening an account for goods bought, that he was author- 
ized by his co-partner to open it in his own name, is admissible 
evidence as a part of the res gestx, explaining why the goods were 
charged to him, and tending to show that the credit was not given 
exclusively to him. Ib. 453. 


Allowance of compensation for services rendered in winding up busi- 


ness after dissolution.—Atter the dissolution of a partnership, one 
partner is not allowed to claim any compensation or reward for 
services rendered by him for the benefit of the partnership, in 
winding up the business thereof, in the absence of a special stipu- 
lation to allow him such .compensation or reward. Shelton v. 
Knight, 598. 

Same.--Commissions for selling cotton, which had been consigned 
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to a partnership engaged in a general commission business, and 
which was sold, after the dissolution of the partnership, by one of 
the partners, who had been, by mutual agreement, authorized to 
wind up the unsettled business of the firm, can not be allowed as 
a credit to such partner, upon a settlement of the partnership 
accounts, unless there is a special agreement authorizing it. 
Such commissions, in the absence of such agreement, must be 
divided according to the articles of partnership. Jb. 598, 


PAUPERS. See APPRENTICES. 


PAYMENT. 


i. 


ie 


3. 


4. 


o 


Check on @ bank by one depositor to another; what constitutes a pay 
ment —Where it is shown to be out of a bank’s course of business 
to receive for collection checks drawn on it by its depositors, and 
a check on it, drawn by one of its depositors in favor of another, 
is presented by the latter, and the amount thereof is credited on 
his pass-book as a deposit, and the check is placed on the file of 
»aid and canceled checks, and afterwards the amount of the check 
is also entered to his credit, and charged against the drawer, on 
the books of the bank; these facts constitute a payment of the 
check, and the amount of it can not be withheld by the bank on 


discovering that the check was an unauthorized over-draft, and 


the drawer was insolvent. National Bank vr. Burns, 267. 

Same.—A charge is ersoneous and properly refused, which affirms, 
as matter of law, that, if the drawer and payee of a check are cus- 
tomers of the bank on which it is drawn, the presentation of the 
check by the payee to the bank, and the noting or entry of it by 
the bank on his pass-book as a deposit, do not operate as a pay- 
ment of the check; and that, if within a reasonable time the bank 
ascertains that the check is an unauthorized over-draft, and offers 
to return it, there is nofiability to the depositor. Jb. 267. 


Same.—In such case, no presumption arises that the bank received 


the check merely for collection, and in the capacity of agent for the 
holder; but a presumption of payment of the check does arise, and 
the onus of overcoming that presumption rests upon the bank; 
and it can‘only be removed by evidence that such was not the in- 
tention of the parties, derived from the course of business with the 
depositor, or from contemporaneous acts or declarations. J 6. 267. 

Legacy; when presumed to have been paid.—The lapse of twenty years 
from the time when a legacy becomes payable, without claim or 
demand by the legatee, and without recognition of the right by 
the executor, creates a presumption of its payment. Bonner v. 
Young, 35. 

Presumption as to payment of partnership debts. —When a bill is filed 
for the partition of lands between the heirs of deceased partners, 
more than ten years after the death of both partners, and there is 
no proof of any partnership dealings for several years before their 
deaths, nor of any outstanding debts, the court will presume that 
all the debts *‘are paid, abandoned, or barred.’’ Brewer v. Browne, 
210. 


Presumption of payment from possession of note given for the debt.— 


It is well settled that a presumption of payment of a debt arises 
from the possession by the payee of the note or other security 
given therefor, after its maturity; and when such presumption of 
payment arises, the inference is necessary that the payment was 
made to one lawfully authorized to receive the money. Lipscomb 
v. DeLemos, 592. 
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7. Same; such presumption indulged in favor of widow seeking dower.— 
Where a widow seeks to obtain dower in lands on the grounds 
that the husband had, in his life time, a perfect equity thereto, he 
having paid all the purchase-money therefor, a presumption of the 
payment of the purchase-money for the lands arises in favor of the 
widow, from her possession of the note given therefor, her posses- 
sion, though unexplained, being free from circumstances calcu- 
lated to excite suspicion; and the payee of the note having died 
prior to the death of the husband, and no administration having 
been granted on his estate, it will be presumed that payment was 
made to the payee prior to his death. Jb. 592. 

8. Payment as defense to action by wife for money had and received .— 
When a married woman sues in an action for money had 
and received, to recover the proceeds of a check belonging to 
her statutory estate, placed by her husband in the defendant’s 
hands, and by him collected, the defendant may, under the plea 
of payment, show that the check was delivered and accepted in 
payment of an account for goods sold and delivered by him to the 
husband and wife, although the articles furnished were not of the 
class for which a liability is imposed by statute on the wife’s es- 
tate (Code, §2711). Jeffries v. Castleman, 432. 


PERJURY. See Crmuyar Law, 105-110. 


PLEADING AND PRACTICE. 


1. Amendment of complaint.—In an action to recover the statutory pen 
alty for a failure or refusal to enter on the records satisfaction of a 
mortgage which has been satisfied (Code, §§ 2222-23), the com- 
ylaint may be amended by correcting defects of form which do not 
introduce a new cause of action, and also by describing the defend- 
ants as partners, when the original summons and complaint are 
against them individualty. Williams v. Bowdin, 126. 

2, Sufficiency of complaint, in description of mortgage, and averment of 
damage .—In the complaint in such action, it is not necessary to des- 
ignate the book in which the mortgage is recorded, nor to describe 
the property conveyed by it; nor is it necessary that there should 
be any averment of special damage. Jb. 126. 

3, Demurrer; specification of causes.—That the complaint ‘‘shows no 
substantial cause of action,’’ and that it ‘tis wholly insufficient in 
law,’’ as assignments of causes of demurrer (Code, § 5005), are 
wanting in the necessary definiteness and certainty. Jb. 126. 

4. Amendments; when allowable.—The only limitation on the right to 
amend 2 complaint in an action at law, is, that there can not be 
an entire change of parties, or the introduction of a new cause of 
action. The want of proper parties, or the misjoinder of either 
plaintiffs or defendants, may be cured by amendment; and any 
and all misdeseriptions of the contract declared on may also be 
cured by an amendment at any time while the cause is in progress. 
Steed v. McIntyre, 407. ‘ 

Non-joinder of parties; how taken advantage of at common law.—lIf, at 
common law, in actions ex contractu, it appeared at any stage of 
the cause, that there was a non-joinder of parties plaintiff, the 
objection could be taken, and was fatal; but as to defendants the 
rule was different—the omission of a joint contractor being plead- 
able only in abatement, unless it appeared on the face of the 
plaintiff's pleading that the joint contractor was omitted, and 
was in life, when the defendant could avail himself of the objec- 
ry by demurrer, motion in arrest of judgment, or on error. 

. 407. 


or 
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6. 
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10 


. 


M1. 


12. 


13. 


14. 


Same; non-joinder of parties defendant in actions ex contractu, under 
the statute, no ground of objection.—It is not censistent with the 
spirit or policy of the statutes of this State, framed with the view 
of conferring on a plaintiff the right to maintaim suits at law 
against any or all who may be liable to him on a contract, joint or 
several, to entertain in any form the objection, that there was a 
non-joinder of parties defendant. J 6. 407. 

Discontinuance; amendment of complaint, by striking out party served 
with process.—In an action against two defendants, as joint mak- 
ers of a promissory note, both being served with process, and 
neither appearing or pleading, an amendment of the complaint by 
striking out the name of one of them, no reason for such amend- 
ment being shown, is a discontinuance of the entire action, and 
judgment by default can not be taken against the other defendant. 
Kendall v. Lassiter, 180. 

Plea of non est factum; when necessary.—In a suit against two de- 
fendants, as late partners, on a bill of exchange, averred to have 
been accepted by them, as partners, in the firm name, one of the 
defendants, in the absence of a sworn plea denying the execution 
of the acceptance by him, can not defend on the ground, that the 
bill was accepted by the other partner, in the firm name, for his 
individual debt, and not for a partnership liability. Palmer & Co. 
vr. Scott & Co., 380. 

Same.—-The statute which renders a written instrument, which is 
the foundation of a suit, seli-proving, unless the execution thereof 
is denied by a plea, verified by the party charged with its execu- 
tion, or by whom it purports to have been executed, is applicable 
to suits in equity, as well as to suitsat law. Bonner vr. Young, 35. 

Misnomer; plea of, may be founded on wrong use of either Christian or 
surname.——There is no reason for any distinction between a mis- 
nomer of a Christian, and of a surname; either may be matter for 
a plea of misnomer. Washington v. The State, 85. 

Same; what are sufficient averments in replication to plea of —The de- 
fendant, being indicted by the name of George Washington, and 
pleading in abatement that the two names are his full Christian 
name only, and that his true name is George Washington Holmes ; 
a replication averring that he is as well known by one name as the 
other, is a full answer to the plea. Jb. 85. 

Plea of insolvency, in action against administrator.—In an action 
against an administrator or executor, founded upon a judgment 
rendered against him in his representative capacity, a plea setting 
up that the decedent’s estate had been declared insolvent prior to 
the commencement of the suit, is good in bar of the action; but 
the plea must show, by affirmative averments, that the declaration 
of insolvency was prior to the commencement of the action. 
Shiver v. Rousseau, 564. 

Demurrer to such plea.n—An objection to a plea of insolvency, 
pleaded in bar of the action, that it does not atlirmatively aver 
that the declaration of insolvency was prior to the commencement 
of the suit, can not be taken or allowed on demurrer, unless it is 
assigned as cause of demurrer. Jb. 564. 

Plea of resignation by personal representative; when sufficient.—-In a 
suit against one as the personal representative of a decedent’s 
estate, a plea by such personal representative is good in bar of the 
action, which avers that, before the commencement of the suit, he 
had resigned, made a final settlement of his administration in the 
court of probate, and had paid over to the judge of probate the bal- 
ance in money ascertained to be due from him on such settlement, 
and that such balance was the only unadministered assets remain- 
in his hands. Tb. 564. 
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15. Plea in abatement; when filed.—The rule of practice in reference to 
filing pleas in abatement (Code, p. 160; Rule No. 12), applies only 
to civil eases, and has no reference to criminal prosecutions. Nixr- 
on v. The State, 535. 

16. Former acquittal, or conviction; how pleaded.—A former acquittal or 
conviction must be specially pleaded, and the record of it is not 
admissible under the plea of not guilty. Rickles v. The State, 538. 

17. Res adjudicata.—A misrepresention by the purchaser of a horse, 
as to the balance due on a promissory note transferred by him to 
the seller in part payment of the price, is a single and entire 
cause of action; and the seller having brought suit against him, 
before a justice of the peace, on account of such misrepresenta- 
tion, the judgment rendered by the justice, against the plaintiff, 
isa bar toa subsequent action on account of the misrepresenta- 
tion, claiming that in faet nothing was due on the note when it 
Was so assigned. Berringer v. Payne, 154. 

18. Statute of frauds as to promise to pay debt of another ; how pleaded, or 
taken advantage of.—The statute of frauds as a defense, unless spe- 
cially pleaded, is generally considered as waived; and when an 
account against a third person is offered in evidence under the 
plea of set-off, in connection with proof of the plaintiff’s promise 
to pay it, the statute of frauds not being specially replied, the evi- 
dence can not be rejected becaase the promise was merely verbal. 
Clark v. Taylor & Cu., 433. 

19. Statute of limitations of three years; how plead d.—When the statute 
of limitations of three years is pleaded at law, the plea must aver 
that the claim or demand sued on is an open account. Battle v. 
Reid, 149. 

20. Pendeney of former suit; when not a bar.—The pendency of a former 
suit in a Cireuit Court of the United States in Tennessee, relating 
to the same subject-matter, is not available. under the facts in this 
case, to the defendants here, to defeat a suit in the proper Chancery 
Court to enforce the statutory lien by the holders of railroad 
bonds indorsed by the State. Forrest v. Luddington, 2. 

Payment and se t-off, as defenses to action by wife for money had and 
received.—When a married woman sues in an action for money 
had and received, to recover the proceeds of a check belonging to 
her statutory estate, placed by her husband in the defendant’s 
hands, and by him collected, the defendant may, under the plea 
of payment, show that the check was delivered and accepted in 
payment of an account for goods sold and delivered by him tothe 
husband and wife, although the articles furnished were not of the 
class for which a liability is imposed by statute on the wife’s es- 
tate (Code, §2711); and if the check was not delivered and 
accepted in payment of the account, he may, under the plea of 
set-off, make the account available as a defense, to the extent of 
the items for which he might charge the wife’s estate in a sepa- 
rate action, but no further. Jeffries v. Castleman, 432. 


PRESU MPTIONS, 


1. Dedication of land as public highway; when presumed.—The mere 
acquiescence by the owner in the use of his land as a public high- 
way, for any period short of twenty years, does not create a pre- 
sumption of dedication, unless a purpose to do so is indicated 
clearly and unequivocally. N.O. & S. Railroad Co. v. Jones, 49. 

2. Legacy; when presumed to have been paid.—The lapse of twenty 
years from the time when a legacy becomes payable, without 
claim or demand by the legatee, and without recognition of the 
right by the executor, creates a presumption of its payment. 
Bonner v. Young, 35. 
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Equality of partners.—In the absence of averment and proof to the 
contrary, as to the.terms of the partnership, the several partners 
are presumed to be equal. Brewer v. Browne, 210. 

Presumption as to payment of partnership debts.—When a bill is filed 
for the partition of lands between the heirs of deceased partners, 
more than ten years after the death of both partners, and there is 
no proof of any partnership dealings for several years before their 
deaths, nor of any outstanding debts, the court will presume that 
all the debts ‘‘are paid, abandoned, or barred.’’ 1b. 210. 

Presumption of title from prior possession.—Prior possession by a 
plaintiff in ejectment creates a presumption of title, which can 
only be rebutted or overcome by showing title in defendant, or an 
outstanding title in a third party, or that the plaintiff's title was 
subordinate and permissive, or that the action is barred by the 
statute of limitations. Wilson v. Glenn, 383. 

Presumption as to continued existence of state or relation.—Where 
coverture or other personal relation, or state of things, continu- 
ous in its nature, is once established by proof, the law presumes 
that such relation or state continues to exist. until the contrary is 
proved, or until a different presumption is raised from the nature 
of the subject in question. But this presumption can not operate 
retrospectively, so as to authorize the inference of the prior 
existence of coverture, or other continuous relation or state, from 
proof of its present existence. Murdock v. The State, 567. 


7. Presumption of payment from possession of note given for the debt. 


8. 


It is well settled that a presumption of payment of a debt arises 
from the possession by the payee of the note or other security 
given therefor, after its maturity ; and when such presumption of 
payment arises, the inference is necessary that the payment was 
made to one lawfully authorized to receive the money. Lipscomh 
v DeLemos, 592. 


Same ; such presumption indulged in in favor of widow seeking dower. 


Where a widow seeks to obtain dower in lands on the ground 
that the husband had, in his life time, a perfect equity thereto, 
he having paid all the purchase-money therefor, a presumption of 
the payment of the purchase-money for the land arises in favor 
of the widow, from her possession of the note given therefor, her 
possession, though unexplained, being free from circumstances 
calculated to excite suspicion; and the payee of the note having 
died.prior to the death of the husband, and no administration 
having been granted on his estate, it will be presumed that pay- 
ment was made to the payee prior to his death. Jb. 592. 


9. Presumption of malice from use of deadly weapon.—In cases of hom- 


icide, the law presumes malice from the use of a deadly weapon, 
and casts on the defendant the onus of repelling that presumption, 
unless the evidence which proves the killing shows also that it was 
perpetrated without malice; and whenever malice is shown, and 
is unrebutted by other facts, there can be no conviction for any 
degree of homicide less than murder. Roberts v. The State, 156. 


PROMISSORY NOTES. 


1. Promissory note defined.—A promissory note is a written promise 


to pay money ; and although it is not necessary that the word 
promise should always be used, other words of equivalent import 
are required. Rice’s Adm’r v. Rice, 216. 


2. Writing construed, and held not note, but nudum pactum.--A writing 


in these words, ‘‘ Be it none all men by these presents that I, B. R., 
do sertify that I give the girle Mary R. the sum of $500 at my death, 
pable onely after my death to the said Mary R. onela to the said 
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Mary R., and I hereby forwarne evry persones or person for trader 
for said note pable aiter my death, this the (1) firste of february 
the 1873; signed by the maker, but without attesting witnesses, 
and delivered to the said Mary R.,—is neither a promissory note, 
nor a testamentary paper, but is merely nudum pactum; and will 
not support an action, unless shown to be founded on a valuable 
consideration. Jb. 2/6. 


PUBLIC SCHOOLS. 


1. Public schools in Opelika; school district, and powers of board of trus- 
tees.—Under the act of the General Assembly approved April 14th, 
1873. entitled ‘‘ An act to empower the mayor and city council of 
Opelika to establish and maintain a system of public schools 
within said city, and for other purposes”? (Sess. Acts. 1872-3, p. 
246), and the several subsequent acts of the Board of Education, 
the area bounded by the city limits was established as a school 
district, separate and distinct from the other school districts of the 
county; the public schools within that district, their management 
and control, were committed to a board of trustees to be elected 
by the city council; the board of trustees thereby created became 
a quasi-corporation, having a capacity of perpetual succession, 
and the express power of empoying teachers to conduct the public 
schools; their contracts with teachers might be made verbally or 
in writing, and would be subject to the same inferences and im- 
plications that bind an individual in the employment of agents or 
servants, and the validity and operation of these contracts could 
not be impaired, or in any manner affected, by a charge in the 
membership of the board of trustees, created by a new election. 
McKemie v. Gorman, 442. 

2. Special or local law as to payment of teachers by school superintendent 
of Lee county.—The special act approved February 9th, 1877, 
entitled ‘‘An act to authorize the county superintendent of Lee 
county to pay certain debts contracted by the trustees of the pub- 
lic schools of the city of Opelika’’ (Sess. Acts 1876-7, p. 225), is a 
valid statute, belonging to the ciass of curative or healing statutes, 
and is not obnoxious to the constitutional provision (Art. iv, § 23) 
imposing restrictions on spevial and local legislation. Jb. 442. 


RAILROADS. 


1. When action lies against, for lands taken as right of way without com- 
pensation.—The unauthorized entry of a railroad company by its 
agents on another’s land without the statutory proceedings for 
condemnation, unless perhaps for a survey or like steps of incip- 
ient acquisition, is a trespass, rendering them liable to be sued at 
law just as other wrong-doers may be; and when in such case, 
the company alone can carry the statutory proceedings into effect, 
the owner may maintain ejectment. NV. O. Railroad Co. v. Jones, 
48. 

2. Same.—When, as in this case, it is shown that the agents of the 
railroad company entered on plaintiff’s land without resorting to 
the statutory proceedings for condemnation, which it alone could 
exercise, and without the consent of any one authorized to give it, 
but against the protest of her guardian (plaintiff being a minor), 
that when she became of age the road was constructed and no im- 
provements were made on the lands afterwards, the plaintiff had 
a right to rely on the dissent of her guardian, the defendant was 
not prejudiced by her silence, and the statutory real action is 
clearly maintainable. Zh. 48. 
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3. NState-indorsed bonds; statutory lien, and right of holder to enforce. 
The lien declared by the statutes (Acts of February 19th, 1867, 
| amended September 22d, 1868), which authorize the indorsement 
by the State of railroad bonds to the extent of $16,000 per mile, 

) by the terms of the statute creating it, is a security for the pay- 

| ment of the indorsed bonds, and operates as a spec ific approptia- 
tion of the property and franchises of the railroad corporation to 
their payment, whenever default shall be made by the corpora- 
tion in the payment of the principal or interest. Forrest vr. Lud- 

dington, 1. 

4. Same.—The powers and summary remedies conferred on the State 
by the statute for the enforcement of this lien, can only be exer- 
cised by the State; but the State having failed to exercise them, 

and diselaimed its liability for the indorsed bonds, they afford no 

| obstacle toa resortto a court of equity by the holders of the bonds 

for the enforcement of the statutory lien for their benefit; and 

the fact that the State cannot be made a party to the suit, no 

relief being asked against it. does ©. affect the jurisdiction of the 
court, or the equity of the bill. Jb. 

5. Same —The lien created and dec herr by the statute may be en- 
forced by the bondholders whenever default is made in the pay- 
ment of the interest on such indorsed bonds, although the Gov- 
ernor is directed by the statute to file a bill for foreclosure on de- 
fault of the payment of the bonds. Jb. / 





1. Statutory right of redemption.—When lands are sold under execu- 
cution, and a deed executed by the sheriff to the purchaser, what- 
ever legal estate or interest the defendant in execution had is di- 
vested out of him, and vested in the purchaser, and nothing 
remains in the defendant but the naked right of redemption (Code, 
§§ 2877-80), to be perfected and enforced in the manner prescribed 

by the statute. Searcey v. Oates, 111. 


| } REDEMPTION OF REAL ESTATE. 








Assignment of right of redemption, and tender or offer to redeem by 
assignee.—A tender, or offer to redeem, on compliance e with the 
terms of the statute, by the judgment debtor himself, ‘‘re-invests 
him with the legal title ;’’ but the statute does not extend to his 
alienee or assignee, whose rights, if any passed by the assignment 
(a question which is not dec ided), ‘an only be enforced in equity. 


; Ib. 111. 
RETAILING SPIRITUOUS LIQUORS. See Criminat Law. 
t | ROADS. See Depication. 
i] 
| SET-OFF. 
| 1. Partnership and individual debts.—In an action by a partnership on 
| a debt due to it, a debt due from one of the partners individually 


| to the defendant is not available as a set-off; “but it would be 
otherwise, where ausage of the firm to the contrary is proved, 
establishing a clear and uniform practice to allow such set-off; or 
where the consent of all the partners is satisfactorily shown.’’ 
Clark v. Taylor & Co., 453. 
i} 2. Suit by personal representative on demand owing to decedent; what 
available as set-of.—A demand against a decedent held and owned 
at the time of his death, may be set off to a demand owing him, 
and may be interposed to an actian by the personal representative 
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on the latter demand, although the decedent’s estate has been de- 
clared insolvent. Palmer v. Steiner & Lobman, 400. 

3. Same; when set-off not affected by statute of non-claim.—Nine months 
from the declaration of insolvency not having expired when the 
trial was had in a suit by a personal representative on a claim 
owing the decedent, a demand against the decedent set off against 
such claim, is not affeeted by the statute of non-claim. J%. 400. 

4. Payment and set-off, as defenses to action by wife for money had and 
received.—When a married woman sues in an action for money 
had and received, to recover the proceeds of a check belonging to 
her statutory estate, placed by her husband in the defendant’s 
hands, and by him collected, the defendant may, under the plea 
of payment, show that the check was delivered and accepted in 
payment of an account for goods sold and delivered by him tothe 
husband and wife, although the articles furnished were not of the 
class for which a liability is imposed by statute on the wife’s es- 
tate (Code, §2711); and if the check was not delivered and 
accepted in payment of the account, he may, under the plea of 
set-off, make the account available as a defense, to the extent of 
the items for which he might charge the wife’s estate in a sepa- 
rate action, but no further. Jeffries v. Castleman, 452. 


SHERIFF. 


1. Levy of execution; powers and duties when exemption is claimed.—It 
is not the province of the officer who has levied an execution on 
lands, to pass upon the sufficiency of a claim of exemption inter- 
posed thereto by the defendant in execution. It is his duty to 
give notice of the filing of the claim to the plaintiff, and, in the 
event of a contest, make a return of the papers to the court from 
which the execution issued, where, if the claim is insufficient, it may 
be amended, and a trial of its validity be obtained. Block v. 
Bragg, 291. 

2. Summary proceedings against sheriff for failure to make money on ex- 
ecution; when will not lie. —Summary proceedings against a sheriff 
for failing to make money out of lands, on which an execution had 
been levied, and to which the defendant in execution had filed a 
claim of exemption, will not lie, when the plaintiff failed to con- 
test the claim within the time prescribed by the statute; or when 
a contest of the claim commenced by him is still pending and un- 
determined. Jb. 291. 

3. Execution of writ in proceedings for erection of mill-dam.—If the 
place at which the mill is to be located is not described in the writ, 
and is incorrectly deseribed in the copy of the application furnished 
to the sheriff, he should return the writ unexecuted, stating the’ 
reason; and he has no authority to execute it at the place which 
he personally knows to be the intended place. Folmar v. Folmar, 
120, 

4. Statute of limitations in favor of sureties of administrator or guardian, 
when letters are granted to sheriff.—When letiers of administration 
or guardianship are granted to the sheriff by virtue of his office, 
the statute of limitations begins to run in favor of his sureties 
(Code, §3226), not from the expiration of his term of office as 
sheriff, but from the final settlement of his accounts as adminis- 
trator or guardian. Adams v. Jones, 117. 


SOLICITOR. 
1. Institution of prosecution by — or procurement of solicitor.—Al- 
though the solicitor is forbidden by statute ‘‘ to commence a pros- 
(45) 
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ecution by his own affidavit.’’ evecept in certain specified cases 
(Code, § 779), yet a prosecution will not be dismissed, as being 
brought in violation of the statute, because the affidavit was made 
by a person who was at the time in jail on a criminal charge, and 
Whose name was subscribed to it by mark, attested by the assis- 
tant solicitor. Sale v. The State, 530% 

Duties before grand jury; assistance of attorney.—The practice of an 
attorney appearing at the request of the solicitor before the grand 
jurv, while they are investigating an accusation, to aid them in 
their deliberations, condemned by the court But, where the re 
cord atlirnatively shows that the defendant has not been preju- 
diced by 1+) appearance, this is error without injury, and an in- 
dictment so found should not be quasied therefor. Blevins v. The 
Slate, 92. 





INDEX. 
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SPECIFIC PERFORMANCE. See Cuaxcery, 13, 1920. 
STATUTES. 


1. Puncturtion, and grammatical construction.—In the construction of 
statutes, theirlanzuage, and not their technical grammatical con- 
struction, or their punctuation, must control. Duanzey v. The 
State, 296. 

2. Laws affecting rights of property. —No statute should be construed, 
if such construction can be avoided, so as to leave it possible for 
any man to forfeit or lose his lands, without ever having had the 
opportunity of testing by suit the legality of the proceedings by 
Which it is proposed to divest hi: of his treshold. Jones v. Ran- 
dle, 258. 

3. Rule of construction.—When a statute is unambiguous in its lan- 
guage, and plain in its meaning, there is no room for construction 
or interpretation. Carlisle & Jones v. Godwin, 137. 

See, also, Consrirutioxat Law. 


SURETIES. 

1. Subrogation of creditor to benefit of seerrities taten from debtor. 
A creditor is entitled to the benefit of all securities or pledges 
Which the surety may receive from the principal debtor, either 
for the payment of the common debt, or indemnity of the surety 
against loss by reason of his liability. Such securities are re- 
garded asa trust created for the protection of the debt, and a court 
of equity will compel the execution of the trust. Forrest ¢. Lud- 
dington, 1, 

2. State-indorsed bonds; statutory lien, and right of holder to enforce. 
The lien declared by the statutes (Acts of February 19th, 1867, 
amended September 22d, 1868), which authorize the indorsement 
by the State of railroad bonds to the extent of $16,000 per mile, 
by the teris of the statute creating it, is a security for the pay- 
ment of the indorsed bonds, and operates as a specific appropria- 
tion of the property and franchises of the railroad corporation to 
their payment, whenever default shall be made by the corpora- 
tion in the payment of the principal or interest. Jb. 7. 

3. Same.—1he powers and summary remedies conferred on the State 
by the statute for the enforcement of this lien, can only be exer- 
cised by the State; but the State having failed to exercise them, 
and disclaimed its liability for the indorsed bonds, they afford no 
obstacle toa resort toa court of equity by the holders of the bonds 
for the enforcement of the statutory lien for their benefit; and 
the fuct that the State cannot be made a party to the suit, no 
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relief being asked against it. does not affect the jurisdiction of the 
court, or the equity of the bill. Jb. 2. 


4. Sureties on administrators’ bond; nature of the right to have execu- 
tion against —The right to have execution against the sureties on 
an administrator’s bond for the non- payment of a decree — 
him, isa statutory substitute for an action at law on the bond, 
and exists, after a return of ‘no property’? against the admin- 
istrator, only in those cases where such an action could be main- 
tained. Steele wv. Graves, i7, 21. 

5. Same; execution against where there are two administrations on the 
estate. —-When an administrator resigns, and is reappointed, giv- 
ing a new and different bond, and decrees are rendered against 
him as administrator under the second appointment, and on a 
settlement of the second administration, no, execution can issue 
on such decrees against the sureties on the first bond. Jb. 17, 21. 

6. Same: execution against quashed or corrected under facts of this case. 
When, in such a case, executions are issued against the sureties 
on beth bonds, the Probate Conrt should, on motion, quash, or 
correct them by striking out the names of the sureties on the first 
bond, and failing or refusing to de so, this court will render a 
decree correcting and amending the execution by striking out 
their names. Jhb. 17, 21. 

Ff Same; liability of for administrator's defaults is not Fiduciary debt. 
The liability of a surety on an administrator’s bond for the de- 
faults of his principal is not a fiduciary debt within the meaning 
of the bankrupt act. Jb 22. 

8. Same; discharge in bankruptey does not relieve from liability. —U nder 
the bankrupt act of 1867, the liability of a surety on an adminis- 
trator’s bond, before there has been any se ttlement of the estate, 
or any decree fixing the liability of the adininistrator to the estate, 
is not a provable debt, and a diseh: arge in bankruptcy does not 
relieve the sure ty from liability for decrees subsequently rendered 
against his prine ipal. Jb. 21. 

9. St afte of iy mitatioi a, in favo ‘of sureties of a dininis trator cr quard- 
tan; begins to run when —The st: itutory bar in favor of the sure- 
ties of an executor, administrator, or guardian, ‘ for any mis- 
feasanee or malfeasance of their principal, the time to be com- 
puted from the act done or omitted by their principal which fixes 
the liability of the surety ’’ (Code, § 3226), is to be computed, not 
from the . ate of the actual misfeasanece or malfeasance of the 
principal, but from its judicial ascertainment by ¢ decree ren- 
dered on tinal settlement of his accounts. Adams, vr. Jones 117. 

10. Same, when letters ave granted to sheriff by virtue of his office.—The 
principle above stated applies with full foree to the sureties on a 
sheriff's official bond, when letters of administration or guardian- 
ship are granted to him by virtue of his office: the statute of lim- 
itations begins to run in thei ir favor, not from the termination of 
their principal's term of office as sheriff, but from the final settle- 
ment of his a¢counts as administrator or guardian. Ib. 117. 

1l. Same; in case of legicies.--Where the trust of the administration 
continue, although the executor fails to pay legacies, there is no 
act or omission which fixes the liability of the sureties, and the 
statute of limitations is not available to them ia bar of a bill to 
recover legacies. Bonner v. Young, 35. 

TAXES 
1. Sec. 93 of Revenue Law of 1868 unconstitutional.—Sec. 93 of the 


Revenue Law of 1868 (Pamph. Acts 1868, p. 327), providing that 
before any person claiming title to real property sold for taxes 
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under the act shall be entitled to prosecute or defend any suit 
against any person claiming such property under any tax sale, he 
shall deposit with the court having jurisdiction of the case double 
the amount of the purchase-money, together with all taxes and 
interest accruing since the sale, and the value of improvements 
made by the purchaser, prescribes a condition precedent so unrea- 
sonable as to seriously impede and impair rights guaranteed by 
sections 12 and 15 of article 1 of the constitution of 1868, and is, 
therefore. unconstitutional. Lassitter v. Lee, 287. 

Sale of land for taxes; assessment to unknown owners.—Where land 
was regularly assessed under the Revenue Law of 1868 to an ‘‘un- 
known owner,” and a sale of the land for the taxes so assessed 
was conducted according to the requirements of the statute, the 
validity of the sale is not affected by the fact, that the owner was 
known tothe purchaser. 1b. 287. 

Lands sold for taxes; statute of limitation of five years.—The limita- 
tion of five years prescribed by section 92 of the Revenue Law of 
1868, within which actions for the recovery of lands sold for 
taxes must be brought, commences to run from the delivery of 
the deed by the judge of probate, which, in the contemplation of 

the statute, is the true date of the sale. Jb. 287. 

Same.—As that law makes a tax deed, executed in substantial con- 
formity to its provisions, prima facie evidence that the land con- 
veyed was subject to taxation for the year or years stated in the 
deed, and that the taxes were not paid before the sale, the statute 
of limitations of five years is a good defense to the purchaser in 
possession, although the taxes had been paid by the owner at the 
time the sale was made. Jb. 287. 

Same; when statutory bar begins to run.—The statutory bar to ac- 
tions brought for the recovery of real property sold tor the non- 
payment of taxes, provided by section 92 of the Revenue Law of 
1868 (Pamph. Acts i868, p. 327), now embodied in section 464 of 
the Code of 1876, begins to run only from the time the deed is ex- 
ecuted by the judge of probate to the purchaser at tax sale. 
Jones v. Randle, 258. 

Same; when purchaser acquires the fee —Whenever lands are prop- 
erly sold and conveyed for unpaid taxes imposed on the lands 
themselves, the purchaser acquires the fee. 7b. 258, 


TENANTS IN COMMON. 


l. 


Possession between.—The possession of land by one tenant im com- 
mon is, in law, the possession of both; and it does not become 
adverse, until he ousts his co-tenant, or successfully refuses to 
let him oceupy. Brewer v. Browne, 210, 


TIME. 


l. 


Computation of, under order for payment of costs.—Where a new 
trial was granted ‘‘on the payment of tbe costs in sixty days, as 
a condition precedent,’’ the day on which the order was made, is 
the day from which the period within which the costs were to 
be paid must be computed. Ex parte Dillard, 594. 


TRESPASS. 


1. 


By cattle running at large; liability of owner for damages, at common 
law, and by general statutes,—At common law, the owner of cattle 
was required to keep them confined on his own land, and was 

liable t> an action for damiges if they escaped and trespassed on 
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the lands of another; but this rule of the common law is not of 
force with us, being inconsistent with the general statutes relat- 
ing to estrays, inclosures, and trespasses by cattle, which, in 
effect, treat uninclosed lands as common pasture, and require the 
owner or occupier of lands, seeking to avoid trespasses by cattle 
running at large, to inclose against them. Joiner v. Winston, 129. 

2. Same; under special statute in Sumter and Pickens counties.—Under 
the special statute approved February 19th, 1867, entitled ‘‘An 
actin relation to fences, the protection of crops and other prop- 
erty in Sumter and Pickens counties’’ (Sess. Acts, 1866-7, p. 586), 
which declares that the boundary lines of any designated tract 
or district, when established under the provisions of said act, 
‘shall be, and they are hereby constituted a lawful fence,’’ and 
gives an action for damages against any one who suffers his cattle 
to trespass on the lands of another within the designated district, 
the rule of the common law is restored, and the liability of the 
owner of the trespassing cattle is not dependent on his residence 
within the designated district in-which the trespass was commit- 
ted. Th. 129. 

3. Same; ¢ stablishment of district under said law.—By the terms of said 
special statute ($4), its provisions do not apply to any particular 
district or portion of either of said counties, until the Commis- 
sioners Court of the county has ascertained and declared that a 
majority of the land-owners, in such distriet, ‘‘ are desirous of 
availing themselves of its provisions ;’’ and while the mode of as- 
certaining that fact is left to the discretion of said court, its records 
must show that the fact wasascertained. An order entered on the 
minutes, ‘‘ that the ‘fence law’ is declared of force in’’ several 
designated beats, ‘Sand that new elections be held in’’ several 
other beats, does not show enough to uphold the jurisdiction of 
the court, and isa nullity. Jb. 129, 

4. Trespass quare clausum Jregit; damages do not bear interest.—The 
damages assessed, in an action of trespass quare clausum fregit, do 
not bear interest until after they have been ascertained by verdict, 
and merged in judgment. Glidden v. The State, 600. 

5. Same; interest thereon, when separately ascertained by verdict, should 
be re jected as surplusage.—W here the verdict of the jury, in an ac- 
tion of trespass qguare clausum fregit, Was in these words: ‘We, 
the jury, find for the plaintiff, and assess damages at $18.75, with 
interest from 4th day of February, 1874,’ held, that all that was 
said therein in reference to interest should have been stricken out 
as surplusage, and judgment rendered for the sum ascertained as 
damages; and in such case, this court will reverse the judgment 
of the lower court, and will here render judgment for the dam- 
ages assessed by the jury. Jb. 600, 


TROVER. 


1. What title will support action.—To maintain trover, the plaintiff 
must prove property in himself, and a right to the possession at 
the time of the conversion. Corbitt v. Reynolds, 378. 

2. Same.—-The lien of a landlord on the crops raised by the tenant for 

rents has in it no element of property. He can not, therefore, nor 

‘an the transferree of the debt ior the rent maintain trover against 

a wrong-doer who has converted the crop. Ib. 378. 

3. Same.—A mortgage of unplanted crops does not convey the legal 
title thereto, but merely an equitable one, which will not support 
the action of trover Seay & Hendrick v. MeCormick, 549. 

4. Measure of damages.-—-When the plaintiff has lost his property 
wholly, and its value is not fluctuating, the measure of damages 
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in trover is the value of the property at the time of the conversion, 
with interest to the time of the trial and verdict; but, when the 
value is fluctuating, the jury may take the highest value at any 
time between the conversion and the trial. Linamv. Reeves, 89. 


TRUSTS, AND TRUSTEES 

1. Express trust; when created by deed.—To the creation of a trust by 
deed it is not necessary that the word trustee, or the words upon 
trust, should be used, when the intention of the parties, as ascer- 
tained from the general purpose and scope of the whole instru- 
ment, appears to be, not to confer a beneficial interest upon the 
grantee, but to create a trust for the benefit of another person. 
Cresswell s Adm’r v. Jones & Duan, 420. 

2. Deed of gift to husband, ‘as advance neat” to wife, and “as part of her 
distributive share’ of grantor’ s estate, held to create trust for wife. 
A deed of gift, exeeuted in January, 1846, by which the grantor, 
in consideration of love and affection for her married di aughter, and 
in consideration of ten dollars in hand paid by the daughte r’s hus- 
band, conveyed a tract of land to the husband, his heirs and 
assigns, ‘‘ as an advancement to’’ the daughter (his wife), ‘‘in part 
of her distributive share of’ the grantor’sestaie. with habendum and 
covenants of warranty to the husband, his heirs, and assigns, does 
not vest the beneficial estate in the husband, but creates a trust 
for the use and benefit of the wife. Jb. 420. 

3. Constructive notice by recorded pa ee hay a deed, duly recorded, 
shows on its face that the grantee does not take the beneficial in- 
terest in the property conveyed, but takes in trust for his — a 
purchaser from him is charged With notice of the trust. Ib. 4 

4. Compensation of trustee.—Where the nature and character of ‘the 
trust and trust property show that, in the execution of his duties, 
rather unusual trouble and annoyance would be encountered by 
the trustee, five per cent. on the amount of his receipts and dis- 
bursements each should be allowed him as compensation. J oud- 
ruff v. Snedecor, 437. 

5. Diligence required of trustee.—A_ trustee is required to exercise. in 
the discharge of the duties of the trust, that degree of diligence 
which a man of ordinary prudence bestows on his own similar 
business a and when he does this, he acquits himself of 
blame. Jhb. 437. 

6. Counsel fees; w whe en divided between trustee and cestuis que trust.—On 
bill filed in this case for the settlement of a trust, by the beneti- 
ciaries against the trustee, the counsel fees were ordered to be 
divided equally between the trust fund and the trustee personally, 
under the rule deelared in Smith v. Kennard’s E-vrecutors, 38 Ape. 
695; that rule being, that the counsel fees would be divided when 
both parties were equally at fault in the litigation. Jb. 437. 


UNLAWFUL DETAINER. 


1. Parties; when wife may maintain action.—Under section 2892 of the 
Code of 1876, an action of unlawful detainer for the recovery of 
the possession of land belonging to the statutory separate estate 
of a married woman, may be brought in the name of the wife 
alone. Hurst v. Thompson, 560. 

2. Recovery of rents.—The recovery of rents in an action of unlawful 
detainer is a mere incident of the aetion, and not the foundation 
ofit. Jb. 560. 
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1. Vendor’s lien; when discharged.—An administratrix, under the de- 
cree of the court of probate, sold lands of which her intestate died 
seized and possessed, and took the purchaser’s note for the pur- 
chase-money. The sale was reported to, and confirmed by the 
court. Afterwards, without reporting the payment of the pur- 
chase-money, and without any order of court, the administratrix, 
of her own volition, and before the purchase-money was paid, ex- 
ecuted to the purchaser a deed to the lands. At or about the time 
the deed was executed, by agreement between the intestate’s 
heirs, the administratrix, and the purchaser of the lands, the note 
for the purchase-money was surrendered to the purchaser, who be- 
came responsible to each heir for the share of the note to which 
he or she was entitled, and each heir gave the administratrix a 
receipt for such share. Afterwards the purchaser paid all the 
heirs except one, whom he refused to pay. On a bill filed by her 
to enforce a vendor’s lien on the lands for the amount which the 
purchaser owed her; held, Ist, that the relation of vendor and 
vendee never-existed between the complainant and the purchaser 
of the lands; 2d, that the effect of the transaction was a dissolu- 
tion of the contract for the payment of the purchase-money of the 
lands, an extinguishment of the debt therefor, and the creation of 
several new and independent contracts, by which the purchaser 
became bound to pay separately to each heir the share of the pur- 
chase-money the administratrix would have been bound to pay, 
if to her the purchaser had made payment of the Sagging 4 
3d, that the lien being a mere incident to the debt, it was dis- 
charged when the debt was extinguished. Sims v..Sampey, 588. 

When covendut as to use of land ralid.—Where the owner and _ pro- 
prietor of a public warehouse on a navigable river, conveys a 
tract of land adjoining that on which his warehouse is situated, 
taking from the purchaser a penal bond containing a covenant not 
to allow or permit a warehouse or place for shipping or receiving 
goods upon the conveyed premises, such covenant is not void as 
against publie poliey. Robbins v. Webb, 398. 

3. Covenant by purchaser as to use of lands; when it runs with the land. 
A covenant by a purchaser of lands, contained in a penal bond 
executed contemporaneously with the delivery of the deed to him 
by the vendor, by which he binds himself, his personal represent- 
ative and assigns, ‘‘not directly or indirectly to permit or allow a 
warehouse or place for the shipping or receiving of goods either 
upon or through said premises,’’ rans with the land, and may be 
enforced by the covenantee, his personal representative, heirs or 
assigns, against the covenantor, his heirs, and purchasers with 
notice of the covenant. Jb. 890. 

4. Adverse possession by purchaser.—A purchaser of land under an ex- 
ecutory contract, who is let into possession without a deed, becomes 
an adverse holder so soon as he pays the purchase-money ; and 
if his possession continues uninterrupted for ten years, he may 
maintain or defeat an action of ejectmenton it. Tillman v. Spann, 
102, 

5. When purchaser is charged with notice of outstanding equity.—When- 
ever a purchaser has such information as would put a prudent 
man on inquiry, and inquiry would lead to knowledge of an ad- 
verse claim, it is his own folly if he does not act on the information 
and make the inquiry. If he does not pursue the ingniry, he is 
wanting in good faith, an indispensable element of a purchaser 
Without notice, whom a court of equity protects ; and he can claim 
no protection against an outstanding equity prior in point of time 
to his purchase, of which he would have been informed, if he had 
been diligent. Taylor v. Ag. & Mech. Association, 229. 
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6. Same.—An agent of a corporation having negotiated a loan, to se- 
cure it made a mortgage on the corporation's real estate, which, 
while inoperative to convey the legal estate by reason of the agent 
having executed in his own name, purported on its face to be the 
act and deed of the corporation, and recited the negotiation of the 
loan by it, and for its benefit, and the receipt and use by it of the 
money obtained on the loan. This mortgage having been re- 
corded, the registration of it was examined by the attorney of a 
creditor of the corporation, who afterwards commenced suit and 
recovered judgment against it, and became the purchaser of the 
lands described in the mortgage at a sale made by the sheriff 
under an execution issued on his judgment.  JZel/d, that notice of 
the mortgage as recorded, and of the recitals therein, was sufficient 
to excite inquiry, and, as a pursuit of that inquiry would have 
shown him, that although the mortgage wasinvalid as a legal con- 
veyance, it Was valid and operative in a court of equity, he can 
not be protected asa bone fide purchaser without notice. 16. 229. 

7. Constructive notice by recorded deed.—When a deed, duly recorded, 
shows on its face that the grantee does not take the beneficial in- 
terest in the property conveyed, but takes in trust for his wife, a 
purchaser from him is charged with notice of the trust. Cress- 
well’s Adin’r v. Jones & Dunn, 420. 

. Constructive notice by possession.—The possession of a vendee who 
is in open, notorious and exclusive occupancy of real estate, claim- 
ing it as his own, is constructive notice of the vendee’s title, 
which will prevent the lien of an execution issued against the 
vendor from attaching, although the vendee’s deed is not recorded. 
Brunson v. Brooks, 248. 

. Same ; tenant's possession constructive notice of landlord’s title.—As 
the possession of a tenant is the possession of the landlord, so 
notice of the tenancy is constructive notice of the landlord’s title. 
Tb. 248. ; 

10. Possession of wife's statutory separate estate by the hushand; when 
notice of wife's title —The possession by the husband of lands be- 
longing to the wife’s statutory separate estate, is referable to his 
representative capacity of trustee, and is constructive notice of her 
title; and the fact that prior to he: title and his possession there- 
under, he was in possession as tenant of her vendor, can not affect 
the application of this principle. 2b. 248. 
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WATER-COURSES. 


1. Navigable river, as highway, or public place.—Although a navigable 
river is not a “highway” within the statute against gaming (Code, 
§ 4207), it may become a ‘“publie place’? by force of cireum- 
stances ; and a conviction may be had for playing cards on a ferry- 
boat while fastened in the middle of the river, at a ferry regularly 
licensed, although no passengers were carried on that day, it be- 
ing Sunday,, and the playing was seen by no one but the partici- 
pants inthe game. Dickey v. The State, 508. 

2. Rights of proprietors of superior and inferior heritages as to flow of 
water.—The proprietor of a superior heritage can not, by artificial 
means, cause water to flow on the inferior, which had before that 
time flowed in a different direction; nor can the owner of an in- 
ferior heritage, by dam or levee, obstruct the natural flow of water 
so as to cause it to recede, or stand onthe superior. Hughes v. 
Anderson, 280. 

3. Same.—The owner of lands has a right to drain them by artificial 
ditches, although thereby the water is precipitated more rapidly, 
and in greater volume, on the lands of an adjacent proprietor be- 
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low, provided he does not thereby cause water to flow on the 
lands of such adjacent proprietor, which, in the absence of the 
ditches, would have flowed in a different direction. and provided 
he acts with a prudent regard for the welfare of his neighbor. 
This, however, must be weighed and decided by the jury, under 
instructions from the court, with a proper reference to the value 
and necessity of the improvement to the superior heritage, con- 
trasted with the injury done thereby tothe inferior. Jb. 280. 


WILLS. 


1. Whether writing is testamentary or not.—A will, or testamentary 
paper, is necessarily ambulatory and revocable during the life of 
the maker; and in determining whether a written instrument is a 
will, the controlling question is as to the intention of the maker— 
whether he intended that any estate or interest should pass be- 
fore his death; and this intention is to be ascertained, not only 
from the writing itself, but from the light of the attendant facts 
and circumstances. LRice’s Adin’r v. Rice, 216 

2 Writing construed, and held not note, but nudum pactum.—-A writing 
in these words, ‘* Be it none all men by these presents that I, B.R., 
do sertify that I give the girle Mary R. the sum of $500 at my death, 
pable onely after my death to the said Mary R. onela to the said 
Mary R 9 and I hereby Jorwarie evry persoves or person for traden 
for said note pable after my death, this the (1) firste of february 
the 1873;”’ signed by the maker, but without attesting witnesses, 
and delivered to the said Mary R.,—is neithera promissory hote, 
nor a testamentary paper, but is merely nudum pactum; and will 
not support an action, unless shown to be founded on a valuable 
consideration. Jb. 216. 


See, also, Devise AND LEGACY. 


WITNESS. 
1. Witness certificate a cause of action.—A witness certificate, signed 
and issued by the clerk of the circuit court, being an act done in 
the performance of an official duty imposed by statute, is a 
prima facie cause of action in favor of the witness against the 
party to whom he has rendered the service of attendance upon the 
court; and the witness can maintain an action thereon immedi- 
ately after it is signed and issued. Burrs v. Howard, 352. 

Same; willsustain judgment by default without jury.—Such certificate 
is an instrument of writing ascertaining the plaintiff’s demand, 
and will support a judgment by default without the intervention 
of a jury. Jb. 352. 

3. Discrediting witness.—It is competent to discredit a witness by at- 
tacking his general reputation or character; but particular, inde- 
pendent facts can not be introduced in evidence for that purpose. 
Hence, a question propounded to a witness, which seeks, for the 
purpose of impeaching the testimony of another witness, to prove 
that the latter had been indicted for, or charged with burglary, 
and that he sought to evade arrest, is inadiissible. Moore v 
The State, 360. 

4. Re-examination; action of court in permitting not revisable.—As to 
new matter, a party cannot, ordinarily, re-examine a witness in 
rebuttal ; but, if it is permitted by tue court below, such action is 
not revisaple in this court. Reyncldsv. The State, 502 

5. Re-examination without an order; deposition will be suppressed .— 
When a witness is re-examined, without an order for that pur- 


2. 
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pose, his deposition will be suppressed on motion; but, when no 
motion is made, the party seeking to supppress the deposition 
relying on objections made when filing cross-interrogatories, 
which are not called to the attention of the chancellor, the case 
will not be reversed because of such irregularity in taking the de- 
position. Bonnerr. Young, 35. 


6. Cross-ecamination.—Upon the cross-examination of a witness, es- 


vecially if that witness be an accomplice, great latitude is given 
in allowing questions having a tendency to shake his credit by 
injuring his character, or to prove his accuracy or veracity; and 
in such matters much is left to the enlightened discretion of the 
court trying the cause, and its action’ will not be reviewed, unless 
such discretion appears manifestly to have been abused. Marler 
v. The State, 580. 





